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PREFACE. 


PEOCBBDINflS  or  THE  BAE  OF  THE  CIECUIT  COURT  FOE  TBM  JOartRUM 
or  MAINE,   ON  THE  DECEASE  OF  JUD0E  STOET. 

At  a  meeting  of  the  Bar  of  the  Circuit  Coiirty  on  the  Ist  of 
October,  1845,  Hon.  Stephen  Longfellow,  the  President  of  the 
Bar,  in  the  chair,  the  following  Resolutions,  which  had  been  drawn 
under  previous  appointment  by  Charles  S.  Daybis,  Esq.,  were 
presented  and  adopted. 

ReMhid^  That  the  membeis  of  the  Bar  of  the  Ciieiitt  Court  of  the 
States  in  Maine,  do  not  meet  for  the  first  tine  sinee  the  lamented 
of  the  Honorable  JOSEPH  STORT,  kte  pxesidaQg  Judge,  with* 
oat  deep  emotions  of  sorrow  and  sympathy. 

Thai  although  they  were  not  sure  that  they  should  ever  see  him  again 
upon  the  Circoit,  and  experience  the  continued  benefit  of  his  eminent  jodi- 
dal  talents,  and  invaluable  labors  npon  this  bench,  they  hoped  that  the 
sphere  whidi  had  been  so  long  enlivened  by  his  active  presence,  would  be 
still  animated  by  lus  living  spirit ;  and  fipom  the  vigor  and  viliJity  of  his 
coostttntional  temperament,  the  vividness  of  bis  intelleet^  and  his  undi* 
minished  interest  in  the  cultivation  of  his  &vorite  scienoe,  they  had  looked 
fbrward  to  an  extended. period,  in  which  the  puUic  and  the  prelession 
should  enjoy  the  prolonged  light  of  his  powerful  and  comprehensive  mind, 
and  the  genial  infloence  of  his  instructions  and  example^  am<mg  the  emaiH 
ations  that  should  most  gracefully  idorn,  in  its  grateful  coming  on,  the 
mellow  evening  of  his  life. 

BuolvetL,  That  while  in  common  with  the  rest  of  their  professionsl 
brethren,  and  the  great  community  of  the  wise  and  good,  throughout  the 
eoontiy,  they  share  the  sense  of  this  immeasurable  and  universal  loss, 
to  much  deplored  by  the  loveis  of  justice,  virtue,  and  order,  every  where 
in  onr  land,  they  csnnot  but  feel,  in  the  nuwt  lively  maaner,  the  portion 
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which  fallfl  to  their  own  lot ;  nor  cease  to  recall  the  gratification  inspired, 
and  the  cheering  and  instractive  impulses  imparted,  kj  his  spring  and 
antamnal  visitB  to  this  part  of  the  Circuit  during  the  space  of  near  a 
qnarter  of  a  century.  And  that  the  brief  moment  which  has  elapsed  since 
his  lamented  decease,  has  not  abated  their  earnest  desire  to  offer  and  record 
their  imperfect  expression  of  admiration  for  his  departed  worth,  and  cher- 
ished attachment  to  his  memory. 

Resolved^  That  in  comings  together  from  distant  parts  of  this  District, 
on  the  morning  of  the  Fall  term  which  forms  the  commencement  of  the 
Eastern  Circuit,  so  suddenly  ensuing  upon  this  striking  termination  of  his 
unexpired  judicial  labors,  while  they  do  not  feel  that  they  can  add  any- 
thing of  weight  to  the  first  spontaneous  tributes  that  have  already  been  so 
woAily  paid  by  older  Bars,  and  especially  that  which  was  pronounced 
with  so  much  force  and  feeling  upon  the  immediate  announcement  of  the 
mournful  OTont,  by  the  assembly  of  the  Bar  of  the  metropolis  of  New 
En^and,  to  his  consummate  character  as  a  Judge,  an  author,  a  teacher, 
a  citizen,  and  a  friend,  it  may  not  be  unbefitting  that  they  should  embrace 
the  occasion  thus  presented,  and  thus  bringing  home  to  them  the  abrupt 
and  affecting  close  of  their  late  relation,  to  declare  their  consciousness  of 
the  distinguished  privilege  they  have  enjoyed  in  its  having  subsisted  so 
long  and  with  so  much  cordiality  and  satisfaction,  and  with  so  much  advan- 
tage, as  they  persuade  themselves,  to  the  advancement  and  dignity  of  the 
ptofeasion,  and  the  illustration  of  the  doctrines  of  the  legal  science,  in  the 
high  administration  of  justice  in  all  its  appropriate  departments  upon  sea 
and  land ;  and  that  they  should  indulge  their  own  sincere  feeling,  in  sum- 
ming up  in  such  expression  as  may  be  in  their  power,  the  high  sense  they 
entertain  of  his  singular  excellence  and  endowments  as  a  jurist,  a  magis- 
trate, and  a  man. 

As  no  one  was  more  generous  in  his  own  awards  to  the  merits  of  others, 
or  poured  more  feithful  tributes  to  those  whom  he  has  lamented,  it  is  meet 
that  his  memory  should  not  want  the  meed  which  it  has  so  richly  earned, 
and  that  full  measure  of  acknowledgment  and  appreciation,  of  which, 
however  amply  accorded  by  contemporary  testimony,  the  delicate  propriety 
of  professional  relations  may  have  suppressed  the  unrestrained  utterance 
daring  his  official  life.    To  him,  no  longer  living,  we  only  pay  due  honors. 

Resolvedy  That  while  many  of  «8  remember  the  lively  satisfaction 
with  which  the  extension  of  his  Circuit  to  this  District  was  hailed,  and 
recall  the  occasion  of  his  cordial  greeting  upon  the  erection  of  our  eastern 
section  of  the  ancient  Commonwealth  into  an  independent  State,  and  some 
still  recollect  the  period  of  his  original  elevation  to  the  Bench,  we  may  all 
rejoice  that  the  day  has  more  than  fulfilled  the  auspicious  dawn,  and  has 
created  such  a  dear  and  steady  light,  so  broad,  illuming,  and  vivifying, 


9 

PBEFACB.  Xi 


whererer  it  has  spread,  and  upon  vhaterer  subjects  it  has  shone,  that  al- 
though the  living  4^rb  may  be  withdrawn,  no  night  can  follow. 

Baolved^  That  we  regard  his  adyancement  to  the  highest  seat  of  our 
American  jq^catnre,  in  conjunction  with  his  eminent  associates  apon  the 
supreme  tribunal  of  the  nation,  and  his  able  coadjutors  upon  the  Circuit, 
as  maridng  an  epoch  from  which  we  may  date  an  era  in  the  annals  of  our 
jurisprvdence,  of  which  our  time  shall,  happily,  not  see  the  end ;  one,  as 
we  may  properly  feel,  on  the  part  of  the  American  bar,  of  which  his  vast 
and  various  learning,  the  affluence  of  his  juridical  attainments,  the  unirer- 
sality  and  splendor  of  his  scoompUshments,  the  munificent  gifts  which  he 
has  laid  upon  the  altar  of  the  law,  the  attractive  graces  with  which  he  has 
attired  its  service  with  thoee  elaborate  and  abundant  expositions,  of  which 
be  was  the  author,  to  us  its  breathing  Grades, —  have  been  among  the  ai0st 
antfaeotic  and  important  elements. 

And  when  we  call  to  mind  lus  zeal  in  the  cause  of  its  sdenee,  his  un- 
wearied and  exhausting  labors  in  deepening  and  clearing  the  sources,  con- 
ducting the  streams  and  enlarging  the  limits  of  legal  knowledge,  the  nor 
tore  developments,  and  disciplined  energies  which  he  has  brought  to  it,  of 
his  intellect^  and  summon  up  that  signal  capacity  of  grasping  the  most 
abtruse,  complicated,  and  difficult  subjects  —  that  quickness  of  conception, 
almost  amounting  to  intuition,  outstripping  the  process  of  logical  deduction, 
and  anticipating  the  results  of  profound  and  laborious  reflection^  thai  vigor 
of  ocmipTBhension  from  which  nothing  escaped  —  that  fervent  and  intense 
analysts,  of  which  nothing  could  elude  the  keenness  or  resLst  the  force  — 
that  eminent  sagacity  and  judgment  to  which  his  other  fiiculties  were  sub- 
servient, and  all  other  operations  and  resources  only  ministering — the  co- 
piousness and  deamess  of  living  eloquence  with  which  he  has  illustrated, 
explained  and  enforced  the  strictest  and  purest  doctrines  of  law  and  equity, 
—the  charms  he  has  given  to  the  study,  and  the  captivations  with  which 
he  has  invested  the  pursuit — the  elevation  he  has  imparted  to  the  practice 
—the  scale  of  legal  attainment,  and  standard  of  professional  excellence, 
which  he  has  done  so  much  to  raise  and  to  improve  —  the  exalted  tone  of 
morality  which  he  has  infused,  and  the  enthusiasm  which  he  has  inspired, 
especially  in  the  breasts  of  younger  votaries,  and  the  undecaying  glow 
which  he  has  lighted  up  again  in  the  bosom  of  those  who  have  longest 
cultivated  the  profosaion,  at  once  kinfed  and  fed  by  the  treasures  of  legal 
lore  which  he  has  lavidied  upon  it — and  when  we  add  again  the  kindred 
fields  of  philosophy  and  literature  which  he  has  delighted  to  explore,  and 
from  which  he  has  won  so  many  appropriate  wreaths  —  and  more  than  all, 
when  vre  bring  up  to  our  thoughts  that  true,  enlarged  and  essential  human- 
ity which  was  the  life-spring  of  his  nature,  and  gave  such  energy  to  his 
indignant  denunciations  of  all  the  darker  violations  of  its  natural  dictates. 
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Ibat  genaine  lore  of  liberty  which  he  cherished  with  religioaa  deyoti<m« 
and  the  intrepid  firmnew  with  which  at  the  same  time  Jie  upheld  the  moat 
rigid  aanctiona  of  private  law,  and  the  moat  grave  and  aacied  injanctions 
of  public  justice^  we  deem  all  iheae  to  have  giyen  a  aplendoi  to  his  oaxne 
and  time,  and  to  have  thrown  a  glory  around  them,  which,  while  it  has 
illuminated  our  own  hemisphere,  has  cast  ita  efiulgeoce  with  no  measured 
radiance,  or  mere  reflected  lustre,  abroad  —  and  have  made  him  fay  mil  con- 
ftssum  am<mg  ourselves,  and  the  consenting  sufrage  of  enlightened  ibr^ 
elgnen,  one  of  the  greatest  masters  of  the  Legal  Science  in  the  world, 
and  the  most  iUustrious  genius  of  the  jurisprudence  of  the  age. 

Beaohfedf  That  while  we  thus  partake  in  no  common  share  the  sensibil- 
ity with  which  society  in  all  its  circles  surveys  its  loss,  in  him  who  deeps 
beneath  the  tranquil  shades  of  Mount  Auburn,  now  consecrated  anew  by 
receiving  his  remaias ;  and  while  we  mourn  with  those  who  mourn  it  most, 
and  forget  not  the  goodness  of  hia  heart,  the  gentleness  snd  united  ardor  of 
his  nature,  the  genuineness  and  instinctiveness  of  lus  sympathiea,  and  pass 
not  over  what  has  been  termed,  with  more  than  classic  purity,  the  daOy 
beauty  of  his  life,  snd  sll  those  blended  graces  in  his  chaiader,  which 
were  among  ita  most  expressive  lineaments ;  and  while  we  may  be  allowed 
to  call  to  mind  especially  the  cordial  charm  which  he  threw  ofer  his  oon* 
stant  iutereouise  with  his  professional  brethren,  like  that  which  pervaded 
hia  whole  familiar  convert ;  we  may  well  rejoice,  and  with  devout  grali- 
tude,  above  all,  we  do  rejoice,  that  his  great  powers  were  bestowed  iqKm 
some  of  the  best  and  weightiest  interests  of  the  social  state,  the  most  grave 
and  important  objects  to  which  the  highest  active,  moral,  and  intellectual 
powers  can  be  applied,  the  most  vital  concerns  to  the  well-being  and  con- 
dition of  mankind,  in  the  established  reign  of  justice,  equity,  and  order. 

We  rejoice  that  it  was  eminently  his  fortune  to  carry  out  so  near  to  ita 
natural  close,  a  career  rarely  equalled  in  the  judicial  life  of  a  single  indi- 
vidual, rewarded  by  so  many  results,  and  crowned  with  such  celebrity. 
The  sun  knoweth  his  going  down.  And  although  painful  and  unexpected, 
we  may  not  feel  it  to  be  otherwise  than  a  final,  harmonious  felicity,  in 
keeping  with  his  single  lot,  that  he  should  have  breathed  his  last  before  he 
retired  from  the  bench :  Felis  non  vittB  tantum  claritate^  sed  etiam  oppor^ 
tuntiate  TMffis, 

We  rejoice,  too,  that  feculties  wbkh  could  have  never  been  imparted  in 
vain,  and  seldom  granted  with  more  prodigality,  should  have  been  thus 
exerted  for  some  of  the  noblest  earthly  purposes  to  which  they  could  have 
been  appointed  —  that  he  should  have  exereiwd  so  large  and  beneficent 
an  agency  in  the  most  useful  afiaira  of  society,  and  varied  interests  of  man- 
kind —  that  trusts  of  the  most  important  and  comprehensive  charactery 
such  as  are  implied  by  Providence  in  the  talents  given,  and  their  highest 
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principles  in  the  capacity  for  their  discharge  thus  committed,  should  hare 
been  so  hi  folfiDed**  that  he  should  hare  left  such  inyaluable  legacies  of  hk 
wisdom  and  learning  to  the  profession  and  the  world,  in  works  of  which  we 
cannot  weigh  the  worth,  and  which  those  that  come  after  us,  will  not 
willingly  let  die.  And  we  may  well  rejoice,  moreorer,  that  he  should  not 
have  been  called  to  pay  the  great  debt  to  nature,  until  he  had  so  laigely  and 
so  nearly  discharged  that  which  it  was  his  pride  to  acknowledge  himself  to 
owe  to  the  science  and  the  profession  ;  one  which  he  felt  within  himself 
such  a  conscious  power  to  discharge,  so  far  as  it  should  be  compatible  with 
the  soTexeign  dispensations  of  the  diyine  wiH.  And  most  devoutly  do  we 
rejoice  that  the  record  of  his  fidelity  should  have  so  fully  been  completed. 
Qmeguid  esc  iUo  rnnavimus,  gtdcqtnd  miraii  sumus^  manef ,  mansununque 
esi  in  animis  A^mtinum,  in  iOemitate  temporvm^fama  rerum. 

While  we  are  thus  called  to  feel,  in  his  own  ezpressiYe  words,  that 
"  there  is  an  excellence  over  which  death  hath  no  power,  bnt  lives  on 
through  an  time,  still  freshening  with  the  lapse  of  age ; "  and  are  also  led 
to  read  the  solemn  sentence  inscribed  upon  the  portals  of  the  grave  ; 
"  Then  shall  the  dust  return  to  the  earth  as  it  was,  and  the  spirit  shall  return 
unto  Grod  who  gave  it,"  and  are  drawn  to  listen  to  the  closing  requiem  of 
mortal  labors,  in  the  divine  voice,  "  Blessed  are  the  dead,  that  die  in  the 
Lord,  for  they  rest  from  their  labors,  and  their  works  do  follow  them ;  "  we 
follow  with  this  parting  tribute  of  our  affection  and  admiration  the  departure 
of  his  immortal  spirit,  entering  upon  that  leveraion  of  fame  which  awaits 
iDustrious  worth  in  this  world,  and,  as  we  humbly  hope,  that  high  revenion 
which  faith  assigns  to  the  pure  and  just  in  the  future. 

Resolved,  That  these  resolutions  be  communicated  to  the  Court  at  the 

opening  of  the  term,  and  that  a  copy  be  also  forwarded  to  the  fiimily  of  the 

deceased  by  the  President. 

STEPHEN  LONGFELLOW,  Pres't. 
Pbinbas  Barnes,  Sec'y. 

On  the  opening  of  the  Circuit  Court,  on  the  same  day,  in 
pursuance  of  the  foregoing,  the  Attorney  of  the  United 
States,  Augustine  Haines,  Esq.,  presented  these  Resolutions 
to  the  Court,  with  an  appropriate  Address. 

To  these  proceedings,  his  Honor,  Judge  Ware,  the  Asso- 
ciate Presiding  Judge,  responded  as  follows. 

Obxtlimin    of  tbb   Bae: 

On  my  part,  as  one  of  the  Court,  I  receive  with  profound  sensi- 
bility, and  cordially  respond  to  the  terms  in  which  you  have  ex- 

vol.  I.  b 
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pressed  yourselves  in  regard  to  the  late  presiding  Judge  of  this 
Court.  Having  been  associated  with  him  for  more  than  twenty 
years  in  the  performance  of  judicial  duties  in  this  district,  on  this 
occasion,  which  brings  back  fresh  to  my  recollection  the  incidents 
occurring  in  an  official  connection  of  such  a  length  of  time,  in  all 
respects  so  pleasant  and  instructive,  and  now  forever  dissolved ;  I 
should  do  injustice  to  my  own  feelings,  if  I  should  confine  myself 
to  a  mere  formal  response  to  the  sentiments  which  have  been  so 
appropriately  expressed  by  the  gentlemen  of  the  bar. 

Since  the  last  term  of  this  Court,  by  the  dispensation  of  an  all- 
wise  Providence,  be  has  been  called  to  the  world  of  his  fathers, 
prematurely,  we  shall  be  ready  to  say,  when  we  regret  the  loss  of 
what  a  few  years  more  of  life  and  health,  if  they  had  been  spared, 
might  have  given  to  our  common  country,  and  especially  to  the 
profession  to  which  his  life  had  been  devoted ;  but  we  can  hardly 
01^  prematurely  when  we  look  to  the  raonum^its  of  learning  and 
industry  which  he  last  left,  or  to  the  wide-^read  fame  which  rests 
as  a  living  glory  on  his  memory.  He  has  been  caUed  from  the 
scene  of  his  labors,  full  of  honors  and  ripe  with  the  fruits  of  a  well 
spent  life. 

Judge  Story,  with  an  intellectual  temperament  which  perhaps 
originally  inclined  him  to  the  more  graceful  and  attractive  pursuits 
of  general  and  polite  literature,  early  applied  himself  to  the  severer 
studies  of  the  law ;  and  without  wholly  abandoning  the  cultivation 
of  elegant  letters  as  a  graceful  ornament  in  every  profession  of  life, 
devoted  the  main  energies  of  his  mind  to  his  chosen  science. 
From  the  commencement  of  his  professional  studies,  this  became 
the  great  business  of  his  life,  and  was  continued  with  unwearied 
perseverance  to  its  close.  From  such  long  and  persevering  devo- 
tion, continued  with  a  zeal  that  never  cooled,  I  may  say  with  an 
enthusiasm  that  never  faltered,  much  might  be  naturally  e3q)ected 
even  from  common  powers  of  mind.  But  when  that  patience  of 
labor  that  asked  for  no  repose,  was  united  as  it  was  in  him  with  ex- 
traordinary quickness  of  apprehension,  a  remarkable  tenacity  of 
memory  and  rare  maturity  of  judgment,  great  effects  might  natu- 
rally be  expected.  The  result  certainly  has  not  disappointed  what 
might  have  been  the  most  sanguine  anticipations  of  his  friends^ 
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He  has  placed  himfelf  among  the  very  greatest  lights  of  jurispni- 
dence.     If  we  may  rank  him  with  a  Parsons,  a  Marshall  and  a 
Kent,  of  our  own  coantry,  without  apprehension  that  he  will  suffer 
by  the  comparison,  so  we  may  place  him  in  company  with  the  great- 
est names  in  jurisprudence  that  have  adorned  the  annals  of  that 
eoontry  from  which  we  have  derived  the  body  of  our  common  law. 
There  are  few  who  will  not  admit  that  he  was  a  fit  companion  for 
the  Hales  and  Holts,  the  Hardwickes  and  Mansfields,  who  have  illus- 
trated the  law  in  the  land  of  our  fathers.     In  the  monuments  of 
learning  and  industry  which  he  has  left  behind  him,  he  far  excels 
any  of  them.     His  juridical  works,  including  his  judgments  pro- 
nounced in  litigated  causes  argued  before  him  in  the  Circuit  Court, 
together  with  his  elementary  treatises  on  various  titles  of  the  law, 
fill  nearly  thirty  large  volumes,  the  exclusive  productions  of  his  own 
mind,  exclusive  of  his  numerous  and  often  very  elaborate  opinions 
comprised  in  the  series  of  the  Reports  of  the  Supreme  Court,  ex- 
tending through  a  period  of  thirty-four  years.     Few  men,  of  what^ 
ever  fertility  or  industry,  in  any  department  of  human  learning  have 
ever  written  more.    No  magistrate  and  no  author  in  any  age  has 
enriched  the  jurisprudence  of  the  common  law  by  so  great  an  ad- 
dition to  its  treasures,  whether  we  regard  his  works  in  their  actual 
amount  or  the  variety  of  the  subjects  which  they  treat.    Called 
upon  by  his  official  station  to  administer  every  branch  of  the  law, 
his  judicial  opinions  cover  the  whole  ground  of  jurisprudence,  and 
he  has  treated  them  all  with  such  afiluence  of  learning  and  accu- 
racy of  discrimination,  that  it  is  difficult  to  say  with  what  depart- 
ment of  the  law  he  was  most  familiar.     Whether  he  is  dealing  with 
the  abstruse  and  technical  points  of  the  old  common  law,  or  the 
complicated  and  subtle,  as  well  as  the  liberal  and  enlarged  princi- 
ples of  equity,  or  again  with  the  delicate  and  difficult  constitutional 
questions  which  arise  out  of  our  mixed  and  complex  system  of  sim- 
ple and  complex  governments,  or  with  those  great  subjects  of  inter- 
national law  which  grow  out  of  a  state  of  war,  and  arise  in  the 
prize  jurisdiction  of  the  admiralty,  his  knowledge  seems  to  be 
equally  intimate  and  exact  in  all. 

On  all  these  matters,  so  various  and  important,  he  has  been  called 
opoa  officially  to  form  and  deliver  <^inions  in  which  private  rights 
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were  involved  and  complicated,  not  only  with  great  principles  of 
law,  but  often  with  great  public  and  national  interests.  It  would 
be  giving  high  praise  to  any  magistrate  to  say  that  he  exhibited  in- 
tellectual endowments  equal  to  the  work.  But  in  saying  so  much, 
I  shall,  I  trust,  be  justified  in  adding  that  this  would  not  be  award- 
ing the  full  measure  of  prai^  that  may  justly  be  given.  On  all 
these  he  has  exhibited  a  depth  of  learning,  an  acuteness  of  discrim- 
ination, a  profoundness  of  judgment,  and  a  fertility  of  illustration, 
which,  all  together,  have  been  equalled  by  few  magistrates  of  any 
age,  and  been  surpassed  by  none. 

It  may  be  too  much  to  expect  of  any  man,  however  wide  his 
learning  and  however  penetrating  his  judgment,  that  every  deci- 
sion made  in  the  course  of  a  long  and  laborious  judicial  life,  should 
be  free  from  all  error.  Never  to  fail  in  judgment  does  not  belong 
to  the  condition  of  humanity.  And  if  it  shall  hereafter  appear  on 
a  more  profound  and  critical  examination,  that  etrot  has  in  some 
cases  crept  into  his  judicial  opinions,  it  will,  I  believe,  also  be 
found  that  he  has  left  as  great  a  number  of  judgments  behind  him, 
which  will  remain  to  future  ages  permanent  landmarks  of  the  law, 
as  any  other  Judge  that  ever  sat  on  the  bench  in  this  country  or  io 
England. 

But  there  is  one  quality  in  the  judicial  opinions  of  Judge  Story, 
in  which,  if  they  are  not  altogether  permanent,  they  are  not  sur- 
passed by  those  of  any  other  Judge  in  the  annals  of  jurisprudence. 
If  there  be  a  latent  error  in  them,  they  usually  themselves  furnish 
the  means  by  which  it  may  be  detected.  For  such  was  his  con- 
scientious diligence,  the  extent  and  profoundness  of  his  learning, 
and  the  fertility  of  his  mind,  that  the  subject  was  seldom  dismissed 
until  it  had  been  analyzed  with  the  most  thorough  exactness,  until 
all  its  analogies  and  distinctions  had  been  critically  examined,  the 
whole  dissected  by  a  most  subtle  and  accurate  logic,  and  over  all 
had  been  thrown  the  light  of  all  the  learning  that  pertained  to  the 
matter.  So  that  if  the  reader  hesitates  as  to  its  conclusion,  the 
exuberant  learning  with  which  the  opinion  overflows  will  lead  him 
to  all  the  law  which  is  applicable  to  the  subject.  So  thorough  and 
exhausting  is  the  examination  in  some  of  his  opinions,  that  they 
may  be  studied  and  relied  upon,  both  as  elementary  and  didactic 
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e<MiiiDentarie8,  and  as  cq>icNis  and  complete  disquisitions  on  the 
particular  points  of  law  invoked  in  the  cases,  so  that  the  most 
careful  researches  into  the  sources  of  the  law  will  add  nothing  to 
the  fullness  of  the  discussion.  It  may  well  be  doubted  whether 
any  magistrate  in  any  age  ever  has  pronounced  more  judgments  of 
this  character,  equally  distinguished  for  the  variety  and  extent  of 
learning,  by  which  they  were  illustrated,  and  the  profound  analysis 
by  which  both  the  rules  of  law  and  the  judicial  decisions  bearing 
i^KHi  them  have  been  reduced  to  their  simple  elementary  princi- 
ples. 

But  it  is  not  only  by  profound  and  learned  judgment  that  this 
eminent  magistrate  has  enriched  the  science  to  which  he  devoted 
bis  life.  He  has  given  to  the  profession  a  large  number  of  elemen- 
tary treatises  or  cmnmentaries  on  various  titles  of  the  law,  at  once 
so  simple  and  clear  in  the  method,  that  the  unlearned  may  read 
them  with  the  most  easy  and  perfect  comprehension  of  the  whole 
matter  that  is  treated,  and  at  the  same  time  so  copious,  exact  and 
searching  in  the  analysis  and  discussion  of  principles  and  cases  as 
leaves  nothing  to  be  desired  by  the  learned.  It  is  when  we  regret 
the  loss  of  other  works  of  the  same  character  which  we  were  led 
to  expect  from  his  learning  and  diligence,  that  we  are  constrained 
to  say,  in  our  deep  regret  and  sorrow,  that  this  great  light  and  orna- 
ment both  of  his  country  and  of  his  profession  has  been  prema- 
turely taken  from  the  scene  of  his  labors. 

From  the  contemplation  of  the  great  learning  and  laborious 
diligence  which  distinguished  him  as  a  magistrate,  we  may  turn 
with  singular  satisfaction  to  the  manner  in  which  he  discharged 
the  various  duties  of  his  high  and  responsible  office.  All  wJio 
have  practised  in  his  Court  will  bear  witness  to  the  uniform  urban- 
ity of  his  manner  of  presiding  at  trials.  It  was  an  urbanity  that 
was  extended  to  all.  But  to  the  younger  and  more  inexperienced 
members  of  the  bar,  on  their  first  introduction  to  the  Court,  it  was 
something  beyond  mere  official  civility.  It  was  marked  with  that 
gentleness  and  indulgence  that  seemed  to  belong  more  to  the  par- 
tial favor  of  a  parent  than  the  severe  gravity  of  a  Judge.  And  it 
was  perhaps  owing  to  this  gentleness  and  suavity  of  manner  in  the 
presiding  Judge,  that  in  the  sharp  conflicts  which  so  frequently 
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arise  in  the  contentions  of  the  bar,  so  few  occurred  before  him 
which  left  any  root  of  bitterness  behind  them. 

On  this  occasion  it  belongs  more  appropriately  to  me  to  speak  of 
him  as  a  magistrate ;  but  I  cannot  conclude  this  imperfect  tribute 
to  the  memory  of  a  good  and  great  magistrate  without  adding  a 
few  words  of  his  character  as  a  man.  Great  talents  and  great  ac- 
quirements extort  our  admiration  to  a  certain  extent,  with  whatever 
moral  qualities  they  may  be  combined.  But  we  render  our  homage 
with  cheerfulness  and  pleasure  only  when  we  find  them  united  with 
purity  of  personal  character,  unspotted  integrity  of  life  and  eleTV 
tion  of  moral  sentiment  that  bear  a  just  proportion  to  the  endow- 
ments of  the  mind.  On  the  unstained  purity  and  moral  elevation 
of  Judge  Story's  character  as  a  private  individual  and  a  member 
of  society,  the  memory  of  his  friends  may  dwell  with  unmixed 
pleasure.  The  moral  frame  of  his  mind  had  its  foundations  deeply 
laid  in  religious  principle.  He  lived  and  died  in  the  faith  of  a 
Christian,  with  a  deep  and  habitual  persuasion  that  he  was  both  an 
accountable  and  an  immortal  being.  It  was  this  deep  and  abiding 
fkith  that  lent  its  soft  and  beautiful  colors  to  the  whole  tenor  of  his 
life,  which  gave  energy  to  every  effort  which  might  improve  and 
elevate  the  moral  dignity  of  his  fellow-men,  which  in  the  evening 
of  life  led  him  to  seek  a  place  of  repose  for  the  dead,  which  by  its 
rural  and  tranquil  beauties  might  associate  images  of  gentle  and 
melancholy  tenderness  with  the  most  solemn  feelings  that  ever  enter 
into  the  heart  of  man,  and  finally  prompted  him,  when  the  spirit 
was  in  his  last  moments  flickering  over  his  mortal  and  expiring 
body,  in  the  last  audible  words  he  uttered,  to  commend  his  soul  to 
the  God  who  gave  it.  On  a  life  thus  spent  and  thus  closed,  surely 
his  firiends  may  look  back  with  unmingled  pleasure. 

The  death  of  such  a  man  at  any  period  of  his  life,  is  felt  with 
deep  sensibility,  and  more  so,  when  as  we  fondly  hoped  that  his 
days  might  have  been  prolonged  through  many  years  of  usefulness. 
It  was  the  will  of  Providence  that  it  should  be  otherwise,  and  all 
that  is  left  for  us  is  to  follow  him  to  his  grave  with  unavailing  re- 
gret, and  accumulate  honors  so  richly  due  to  his  merits,  the  justice 
of  which  I  trust  will  be  acknowledged  by  a  distant  posterity. 
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Judge  Woodbury  (hen  observed,  in  substance,  as  follows : 

These  resolntions,  Gentlemen  of  the  Bar,  shall  be  entered  upon 
the  records.  The  ^propriate  tribute  to  the  memory  of  my  prede- 
eessor,  which  has  been  paid  by  you  on  this  occasion^  b  most  fully 
concurred  in  by  the  whole  Court 

My  associate  has  responded  in  feelings,  common  to  us  both,  on 
account  of  the  lamented  decease  of  Judge  Stort,  and  also  in  those 
remembrances  and  delineations  of  his  character,  on  which  a  longer 
and  doeer  intimacy  with  him  qualified  and  rendered  it  more  fit  fix 
my  associate  to  dwell. 

All  of  the  profession,  however,  in  this  Circuit,  and  to  some  ex- 
tent in  the  Union,  and  indeed,  whererer  an  enlarged  jurisprudencot 
connected  with  commercial,  constitutional  and  national  topics,  ex- 
ists, may  well  take  the  liberty  to  express,  what  they  cannot  but 
feel,  a  deep  sense  of  the  great  loss,  they  have  sustained. 

The  eloquence  and  learning,  which  in  him  have  adorned  this 
Bench  for  near  a  quarter  of  a  century,  and  still  longer  that  of  the 
Supreme  Court  of  the  United  States,  the  tomb  has  now  closed  over 
fivever.  Tou  will  no  more  listen  to  the  tongue,  that  so  long  and 
flo  ably  vindicated  here  the  jurisdiction  and  powers  of  the  General 
Government ;  and  while  it  defended  innocence  with  ardor,  and 
relieved  the  oppressed  by  a  most  liberal  exercise  of  equitable  prinr 
ciples,  lost  no  fit  occasion  to  expose  injustice  and  punish  guilt. 

But  it  is  some  consolation,  that  such  men  do  not  live  in  vain  for 
the  future  any  more  than  the  past  in  respect  to  their  fellow-men. 
The  courtesy  and  blandness  of  manner  in  the  deceased  must  long 
be  remembered  by  most  of  us  as  models  for  imitation.  His  pure 
life,  unspotted  as  the  ermine  of  the  justice  he  administered  —  his 
useful  toils  in  serving  his  country  and  his  profession  —  have  sown 
seeds,  which  will  long  yield  to  both  a  rich  harvest,  and  have  met 
with  those  rewards  from  grateful  millions,  which  will  long  encour- 
age our  youth  as  well  as  more  advanced  age  to  emulate  his  exam- 
ple. It  is  fortunate,  that  the  records  of  much  of  his  various  labors 
will  remain  for  the  edification  of  us  all.  And,  painful  to  many  as 
has  been  the  death  of  one  distinguished  by  so  many  excellencies 
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and  80  mach  usefulness,  it  is  a  source  of  gratitude,  that  his  efforts 
were  spared  to  the  world  so  long,  and  till  they  had  accomplished  so 
much ;  and  that  the  fruits  of  them  can  never  die,  while  the  law 
endures  as  a  science,  and  genius,  industry  and  ambition,  nobly 
employed,  are  held  in  veneration  among  men. 


Similar  Resolutions  were  passed  in  the  other  Districts  of 
the  First  Circuit,  and  to  all  of  them  a  similar  reply  in  sub- 
stance was  made.  They  are  omitted  for  want  of  room. 
The  Circuit  Court  for  the  District  of  Maine  was  the  first  one 
held  by  Judge  Woodbury  under  his  appointment  as  Asso* 
ciate  Justice  of  the  Supreme  Court  of  the  United  States. 


ERRATA. 
P.^  306.  U«  n  from  top.  for  «  officers."  read  ofe^.    Page  402.  Uae  8  from 
l>oUom,  for  "  country,"  read  coimiy. 


CIRCUIT  COURT  OF  THE  UNITED  STATES 
FOR  THE  FIRST  CIRCUIT. 


^all  efootit 


lUOre,   OCTOBER  TBBM,   1845,  AT  FOSTUKO. 


^..,,      ,  Boo.  LEVI  WOODBITRT,  AnodatA  Jastioe  of  tha  SapniM  Coart. 
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Hon.  ASHUR  WARE,  Diftlriet  Judge. 


John  Doggett,  in  equity  vs.  William  Emerson  and  others. 


A  CMC  beard  and  decided  in  vacation  before  one  Judge,  by  agreement  of  the 
parties,  is  to  be  considered  as  if  heard  and  decided  before  and  by  the  Court. 

If  the  decree  be  not  actually  entered  till  after  the  Jndge  dies  who  drew  it  up  and 
•Anounccd  it,  an  entry  of  it  may  be  made  at  the  next  term. 

The  interrening  death  of  the  Judge,  in  such  a  case,  is  no  objection,  and  no  ground, 
lor  a  rehearing,  if  an  opinion  was  actually  delirered ;  but  otherwise,  if  only  pre- 
pared.  To  justify  a  rehearing,  it  is  not  sufficient  to  satisfy  the  Court,  that  the 
opinion  may  hare  been  erroneous  in  law,  if  there  was  no  mistake  as  to  the  law 
or  fact  when  it  was  given. 

A  Court  may  alter  iu  judgment  at  any  time  before  it  is  entered  up ;  or,  if  entered, 
before  it  is  made  final  to  be  carried  into  effect.  But  it  should  not  be  altered 
without  notice  to  both  parties,  if  it  has  before  been  announced,  nor  without  the 
full  hearing  and  adequate  causea  which  take  place  and  justify  rehearings  usually 
in  Chancery. 

This  was  a  Bill  in  Equity  pending  here  at  the  last  May  Term 
for  argument  The  pleadings  and  evidence  being  closed,  and 
sufficient  time  not  existing  then  for  the  hearing,  it  was  mu- 
tually agreed  by  the  parties  to  have  it  heard  in  the  vacation 
at  Boston. 

VOL.  L  1 


8  MAINE. 


Doggelt  V.  EmerBon  ef  al. 


The  cause  was  accordingly  argued  there,  at  length,  before 
the  presiding  Judge  of  the  Circuit  Court  for  this  District,  the 
other  not  wishing  to  take  part  in  the  case,  though  not  asking 
to  be  excused  on  account  of  any  interest  or  connection  with 
the  parties,  nor  declining  to  take  part  in  it  when  necessary. 
In  August  last,  in  the  presence  of  the  counsel  for  both  par- 
ties, and  both  assenting  to  the  act,  an  opinion  on  the  case 
was  delivered  in  writing  by  the  presiding  Jiudge/  It  was  ia 
favor  of  the  plaintiff;  and  in  order  that  it  might  be  entered 
on  the  record  by  the  clerk  here,  the  form  of  a  decree  was 
sketched  by  the  Judge  in  conformity  to  the  opinion,  and 
corrected  in  the  presence  of  the  counsel ;  and  a  blank  filled  up 
with  the  name  of  a  Master  in  Chancery,  mutually  accepta- 
ble to  the  parties,  for  making  a  further  report  in  the  case. 

This  paper  was  then  handed  with  tfie  opinion  to  the 
gentleman  who  reports  the  decisions  of  the  Court,  in  order 
that  it  might  be  transmitted  to  the  clerk  here;  —  but  it  was 
not  in  fact  forwarded  till  the  9th  of  September,  three  days 
after  an  adjourned  term  of  the  Circuit  Court  closed  here,  and 
hence  was  not  entered  at  that  session. 

The  next  day  after  it  was  forwarded,  the  presiding  Judge 
died,  and  at  this  term  the  plaintiff  by  his  counsel,  WilUam 
Fessenden,  moved  the  Court  to  enter  and  carry  into  effect 
the  decree. 

This  was  objected  to  by  the  counsel  for  the  respondents, 
Messrs.  W.  Preble  and  /.  Rogers, 

The  opinion  of  the  Court  on  the  motion  was  given  by 
WooDBUEY  J.    It  will  conduce  to  a  more  correct  under- 
standing of  the  several  objections,  which  have  so  ingeniously 
been  urged  against  this  motion,  to  consider  how  the  case 
would  stand,  independent  of  the  death  of  Judge  Story. 
Could   it  be  urged  with  effect  or  plausibility  that  only 

'  The  opinion  has  since  been  published  in  3  Story,  700. 
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one  Judge  was  present  or  participated  in  the  opinion 
and  decree,  if  that  Judge  had  not  died  before  the  decree 
was  actually  entered  on  the  docket?  We  think  not.  Be- 
cause the  hearing  before  only  one  Judge,  and  an  opinion 
rendered,  or  decree  prepared  only  by  one  Judge  of  this 
Court,  where  the  other  is  either  absent,  or  desirous  not  to 
take  part  in  them,  is  a  very  common  practice,  and  is  legal 
On  the  contrary,  if  both  choose  to  be  present,  and  to  take 
part  in  a  cause,  it  is  undoubtedly  true,  that  no  binding  de- 
cision can  be  made  without  the  co-operation  and  union  in 
views  of  both  Judges. 

The  opinion  and  decree,  therefore,  in  this  case,  were  not 
invalid  because  given  by  one  Judge  alone,  when  the  other 
wished  to  be  excused  from  taking  part  in  the  hearing  and 
decision  at  Boston,  and  did  take  no  part,  and  the  parties 
through  their  counsel  had  their  hearing  voluntarily  before 
die  other  judge  alone.  Volenti  turn  JU  injuria.  Plowden, 
501 ;  4  Bingh.  628.  Next,  it  cannot  impair  the  validity  of 
the  opinion  and  decree,  that  the  hearing  was  had  and  they 
were  made  in  the  vacation.  Because  such  is  often  the  prac- 
tice for  the  convenience  of  the  parties  themselves ;  and  when 
assented  to,  as  in  this  case,  by  them,  and  attended  on  by 
them,  no  court  of  law,  much  less  of  equity,  could  permit 
either  of  them  on  that  account  to  impeach  their  validity. 
Chndd  V.  OUver^  2  Scott,  N.  K.  241.  Nor  is  it  any  sound 
objection  to  such  an  opinion  and  decree,  that  the  entry  of 
them,  or  the  results  of  them  on  the  docket,  is  not  made  till 
the  next  stated  term  in  the  district,  though  an  adjourned 
term  may  intervene.  It  is  understood  in  such  cases  that 
fhey  shall  be  seasonably  carried  into  effect;  and  a  delay  of 
one  or  two  weeks,  when  at  a  distance  and  not  extending 
beyond  the  next  stated  term  of  the  court  in  the  district, 
would  not  seem  unreasonable,  or  beyond  the  presumed  spirit 
of  the  agreement  concerning  cases  thus  heard  and  thus  to  be 
disposed  of. 
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We  come  next  to  the  only  other  objection,  except  that 
which  grows  out  of  the  intervening  death  of  the  presiding 
Judge.  It  is,  that  till  the  decree  is  actually  entered  on  the 
docket,  and  probably  till  the  close  of  the  term,  it  may  be 
reviewed,  amended  or  annulled.  Hudson  v.  Cruestier,  7 
Granch,  1.  This  is  true;  but  it  is  still,  before  entered,  if  made 
by  the  Court,  a  decree  showing  the  judgment  of  the  Court 
It  shows  what  is  the  decree  of  the  Court  as  much  as  an 
opinion,  read  by  one  of  the  Judges  in  the  Court  room,  con* 
taining  the  views  of  the  Court,  shows  the  opinion  of  the 
Court  If  both  are  completed  and  announced  to  the  parties 
at  the  time  and  place  agreed  by  them,  they  are  finished, 
except  the  mere  entry  of  them  on  the  docket  and  record. 
The  subsequent  steps  are  rather  steps  to  enforce  or  carry 
them  into  into  effect,  than  parts  of  the  opinion  and  decree 
themselves. 

But  as  an  entry  is  necessary  to  complete  their  operati(m 
and  give  them  full  effect,  like  an  enrollment  of  a  decree  or  a 
signature  of  it  by  the  chancellor  in  England,  it  is  in  the  power 
of  the  Court  to  make  changes  in  them  before  that  is  done, 
and  probably  before  the  term  closes  at  which  the  entry  is 
made.  Such  changes,  however,  after  the  opinion  and  decree 
have  been  formed  and  communicated  to  the  parties,  would 
be  altogether  destructive  of  judicial  consistency  and  firnmesSi 
as  well  as  public  policy,  unless  made  upon  good  and  urgent 
cause,  on  a  full  rehearing  by  both  parties. 

The  intervening  death  of  the  Judge,  who  delivered  the 
opinion  and  made  the  decree  of  the  Court,  is,  in  our  view, 
not  such  a  cause.  Both  of  these — the  opinion  and  decree — 
were  acts  of  the  Court,  and  not  of  the  Judge  personally,  and 
hence  it  is  not  necessary  he  should  make  or  see  to  the  entry 
of  the  decree,  but  other  Judges  or  the  Court  can  see  to  it 
8  Peters,  291  and  303.  Both  may  be  altered  by  the  Court, 
but  not  by  the  Judge  delivering  it  after  communicated  to  the 
parties,  except  he  continues  alone  to  represent  the  Court  in 
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that  case ;  and  they  may  be  altered  by  other  Judges  when 
representing  the  Court,  as  well  as  by  him  who  formed  them 
originally.  Here,  the  same  court  exists  now  as  then,  and 
with  the  same  powers.  To  justify  an  alteration,  then  or 
now,  in  an  opinion  once  pronounced  or  in  a  decree  once 
made,  but  not  entered,  there  must  be  shown  some  obv^ious 
mistake  of  law,  or  some  obvious  mistake  of  fact ;  or  some 
new  matter  since  discovered,  entirely  changing  the  grounds  of 
the  former  opinion  and  decree.  Indeed  there  must  be  some- 
thing tantamount  to  what  would  justify  a  new  trial.  A 
rehearing  is  not  granted  for  mistake  of  counsel  as  to  the 
fiyree  of  evidence,  nor  if  facts  are  wished  to  be  introduced  by 
a  supplemental  bill,  which  are  merely  cumulative.  And 
there  must  be  a  supplemental  bill  in  su^h  cases,  if  there  be 
newly  discovered  evidence  such  as  to  justify  a  revision.  1 
Story,  227;  16  Ves.  350 ;  U  Ves.  178 ;  6  Mason,  303. 

But  nothing  of  this  kind  is  pretended  here ;  nothing  be- 
yond that  difference  in  views  as  to  the  law  and  facts,  which 
usually  exists  between  opposing  parties  or  counsel,  and 
which  are  probably  in  no  respect  stronger  now,  than  they 
were  when  the  case  was  first  argued. 

A  rehearing  merely  for  the  intervening  death  of  a  Judge, 
who  pronounced  the  opinion,  would  be  neither  for  a  mistake 
shown  in  law  or  fact,  nor  for  a  new  discovery  of  what  showed 
the  former  opinion  and  decree  to*be  erroneous.  A  rehearing 
can  be  had  in  equity  on  a  petition,  even  after  judgment,  but 
not  of  course.  It  rests  in  the  discretion  of  the  Court,  and 
probably  is  where  the  judgment  is  not  final,  or  not  yet  exe- 
cuted. Daniel  v.  MUcheU,  1  Story,  172,  200,  For  in  The 
Avery  and  Cargo^  2  Gall.  386,  it  is  said  the  Court  will  not 
grant  a  rehearing  at  a  term  subsequent  to  that  at  which  it 
was  finally  decided.  See  12  Peters,  492 ;  3  Sumn.  496 ;  3 
Dow.  P.  C.  157.  Is  there,  then,  any  other  conceivable  prin- 
ciple, why  his  death  should  affect  the  question  one  way  or 
another?    It  may  be  said  tiiat  the  opinion  and  decree  are 
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not,  and  may  not  be,  the  opinion  and  decree  of  the  Court  at 
the  time  when  the  decree  is  to  be  entered  up.  So  it  may  be 
said  always,  where  cases  are  continued  nisi,  that  the  opin- 
ions, rendered  on  the  circuit  after  the  term,  may  not  be  the 
opinions  of  the  Court  at  the  time  the  Court  was  held,  as  a 
change  in  views  may  have  been  produced  in  the  same  Judges, 
or  new  ones  may  have  been  appointed  in  the  case  of  old 
ones  deceased,  and  of  different  views  from  them.  But  that 
is  never  the  inquiry,  or  the  test.  On  the  contrary,  it  is,  was 
the  opinion  rendered  by  the  court,  and  at  the  time  and  place 
agreed  by  the  parties?  and  was  it,  or  is  it  to  be,  entered  sub- 
stantially at  the  term  agreed  ?  Thus  here,  if  the  opinion  and 
decree  were  given  at  the  time  and  place  virtually  agreed  by 
the  parties,  and  the  decree  is  now  entered  at  the  time  and 
place  proper  under  that  agreement,  no  intervening  death  of  a 
Judge  can  be  any  ground  for  re-opening  or  invalidating  them. 

Where  a  Court  has  been  changed  between  the  formation  of 
an  opinion  and  the  delivery  of  it,  or  a  Judge  dies  with  opin- 
ions on  file  and  never  delivered,  and  decrees  never  completed 
in  their  details,  nor  communicated  to  the  parties  in  Court,  or 
at  an  agreed  hearing  in  vacation,  it  is  admitted  that  the 
whole  ground  fails,  that  exists  here  for  sustaining  and  enter- 
ing up  this  decree. 

A  Court  changed  is  not  the  same  Court.  An  opinion,  not 
delivered,  or  a  decree,  not  drawn  up  in  detail,  may  never  be 
uttered  or  made  as  proposed. 

But  here  the  opinion  was  actually  delivered,  and  read  to 
the  parties.'  The  decree  was  framed  after  a  full  hearing, 
and  also  communicated  to  them,  and  then  handed  to  the 
reporter,  in  order  that  it  might  be,  as  it  afterwards  was, 
transmitted  to  the  clerk  of  the  Court  to  be  properly  entered 
as  the  act  of  the  Court. 

It  is  in  our  discretion  now,  to  be  sure,  not  to  enter  it ;  but  in 
it  would  be  a  violation  of  the  evident  intention  of  the  parties 


^  It  is  now  published  in  3  Story,  700. 
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themselves  and  of  the  equities  of  the  case,  as  well  as  of  anal- 
ogies and  the  encouragement  of  needless  delay  and  litigation, 
not  to  carry  it  into  eiSect,  if  neither  such  a  mistake,  nor  such 
a  fraud,  nor  such  a  discovery  of  new  facts  are  pretended 
here  as  would  justify  a  rehearing  in  other  cases. 

Where  judgment  has  been  rendered  by  one  judge,  and  he 
dies,  his  successor  must  certify  or  sign  it,  else  a  mandamus 
lies.  Life  and  Fire  Ins.  Co.  v.  Wilson's  Heirs,  8  Pet  291. 
And  the  mandamus  would  be,  not  to  order  him  to  give,  or 
reverse  a  judgment ;  but  merely  to  authenticate  what  his 
predecessor  had  done,  so  as  to  bring  it  up  here,  if  either  of 
the  parties  wish  to  have  it  revised. 

It  is  a  great  satisfaction  to  know  that,  in  coming  to  this 
conclusion,  the  respondent  is  not  precluded  from  a  revision 
of  the  original  decree  by  a  still  higher  tribunal,  if  it  be  erro- 
neous ;  and,  under  the  force  of  this  circumstance,  with  the 
other  considerations  mentioned,  the  Court  feels  bound  to  direct 
that  the  decree  be  entered  and  carried  into  effect 

Motion  granted. 


Daniel  Burnham  and  another  vs.  James  Rangelbt. 

Where  the  complainant  in  a  Bill  in  Equity  was  described  as  residing  in  New 
Hampshire,  and  the  respondent  in  Maine,  where  the  suit  was  brought,  the  bill 
was  dismissed,  on  the  respondent  pleading  and  showing  that  he  had  his  domicil 
m  Virgioia,  when  the  bill  was  filed. 

If  the  respondent  owned  land  in  Virginia,  which  he  was  cuUirating,  and  residing 
on  with  one  daughter,  and  intended  to  have  his  family  reside  on,  and  did  not  in- 
tend to  return  to  Maine,  except  to  remove  his  wife  and  another  daughter,  he 
my  be  regarded  as  having  his  domicil  in  Virginia. 

It  is  not  necessary  to  such  domicil,  that  the  party  have  obtained  a  right  to  rote, 
or  hold  office. 

If  a  party  has  two  places  of  residence,  he  may  elect  which  shall  be  his  domicil. 

The  reaidence  of  the  wife  is  in  subordination  to  that  of  the  husband. 

A  former  domicil  is  presumed  to  continue  till  the  party  shows  clearly  a  new  one. 

The  dedaiations  of  a  party  as  to  his  intentions  in  changing  his  residence,  are  com- 
peient  eTidence  for  him  in  connection  with  his  acta. 
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This  was  a  Bill  in  Equity,  in  which  the  complainants  were 

described  as  citizens  of  New  Hampshire,  and  the  respondent 
as  a  citizen  of  Maine.     The  bill  was  filed,  and  the  subpcsna 

served  September  26,  1843. 

The  respondent  pleaded,  that  he  was  not  a  citizen  of 
Maine  at  the  time  the  bill  was  filed,  but  was  then,  and  sincCi 
a  citizen  of  the  State  of  Virginia. 

On  this,  issue  was  joined,  and  certain  facts  proved  or  ad- 
mitted, which  will  be  given  in  the  opinion  of  the  Court 
The  case  was  argued  in  writing  by  Davies  C  S,  4*  E.^  as 
well  as  Longfellow  and  Preble,  for  the  respondent,  and  by  - 
Howard  and  Shapley  for  the  complainants. 

The  opinion  of  the  Court  was  pronounced  at  the  adjourned 
session,  held  October  23,  1845. 

Woodbury,  J.  The  question  presented  here,  affects  the 
jurisdiction  of  this  Court  over  the  bill. 

By  the  act  of  Congress  passed  24  September,  1789,  ch. 
20,  ^  11,  jurisdiction  is  not  given  to  us  in  this  case,  unless 
^<  the  suit  is  between  a  citizen  of  the  State  where  the  suit  is 
brought,  and  a  citizen  of  another  State."  1  StattUes  at 
LargCj  78. 

Neither  of  the  parties,  when  the  writ  was  sued  out,  or 
since,  is  pretended  to  have  belonged  to  the  State  of  Maine, 
where  the  suU  is  brought,  unless  it  be  the  respondent 

The  issue  is,  whether  he,  at  that  time,  viz.,  Septem- 
ber 26,  1843,  was  a  citizen  of  the  State  of  Maine.  If  he 
was,  further  proceedings  under  the  bill  can  be  sustained; 
but  if  he  was  not,  our  authority  to  sustain  them  fails,  and 
the  bill  must  be  dismissed  for  want  of  jurisdiction. 

The  facts  seem  to  be  clear,  from  the  evidence  in  the  case, 
that  the  respondent,  prior  to  1S42,  had  been  a  citizen  of  the 
State  of  Maine,  for  several  years.  He  appears  to  have  had 
no  near  relatives  in  this  country,  except  a  wife  and  two 
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daughters,  who  resided  with  him  in  Maine,  and  two  sons, 
who  were  settled  in  Virginia. 

He  appears  also  to  have  owned  land  in  the  latter  State, 
and  to  have  considered  the  climate  as  more  favorable  to  his 
health  than  that  of  Maine.  Under  these  circumstances,  in 
July,  1842,  he  went  to  Virginia,  for  the  purpose  of  erecting 
buildings  on  his  land  there,  with  a  view  to  a  permanent  resi- 
dence in  that  State ;  but  upon  his  arrival,  finding  another 
tract  with  buildings  already  erected  thereon,  situated  near 
his  sons,  he  purchased  the  same,  and  returned  to  Maine  to 
adjust  his  afiairs  and  remove  his  family. 
'  In  October,  1842,  he  sent  to  Virginia  a  part  of  his  house- 
hold furniture,  took  with  him  one  of  his  daughters,  and 
removed  to  the  plantation  he  had  there  bought ;  and  did  this 
with  the  avowed  view  of  making  it  his  permanent  home. 
He  proceeded  to  repair  the  buildings,  and  make  large  ad^ 
ditions  to  them,  so  as  better  to  accommodate  all  his  family ; 
commenced  improvements  on  his  land,  by  ploughing,  fen- 
cing, and  planting  fruit  trees ;  purchased  more  furniture  and 
tools,  stock,  and  laborers ;  and  proposed  to  send  for  his  wife 
and  other  daughter,  in  Maine,  in  the  spring  of  1843. 

But  as  the  wife  was  unwilling  to  go,  except  with  him  per- 
sonally, and  he  had  not  leisure  conveniently  to  return  for 
her  till  September,  1813,  he  then  came  to  Maine,  sold  the 
residue  of  his  furniture  there,  September  28,  1843,  and  the 
next  day  took  passage  for  Virginia,  with  his^wife  and  other 
daughter. 

Some  of  these  intentions  were  proved  by  his  own  declara- 
tions, accompanying  a  part  of  the  acts  before  named,  and 
made  previous  to  any  service  of  the  subpoena  in  this  case. 
Though  objected  to  as  not  competent  evidence,  we  are  satis- 
fied that  under  such  circumstances  they  must  be  regarded  as 
a  part  of  the  res  gestcB,  and  clearly  admissible  in  expla- 
nation of  acts,  showing  the  object  in  view  in  the  latter,  and 
thus  affecting  the  question  of  domicil.    See.  Siansbury  v. 
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Arktoright,  6  Carr.  &  Payne,  676 ;  Thomdike  v.  BosUm, 
1  Met.  242,  247;  KUbum  v.  Bmnett,  3  ib.  199;  Marsh  v. 
Meager,  1  Starkie,  N.  P.  353 ;  1  Greenl.  on  Evid.  108  ; 
Newman  v.  Stretchy  1  Moody  &  Malkin,  338 ;  Harvard  Coir 
lege  V.  Gore,  6  Pick.  370, 374,  Semble  contra;  Butler  v.  Fams- 
worth,  4  Wash.  C.  C.  103.  The  domicil  is  to  be  changed 
by  acts  and  intents  united.  The  Venus,  8  Cranch,  263, 
278 ;  VattePs  Law  of  Nat  92 ;  6  Greenl.  146 ;  Bruce  v. 
Bruce,  2  Bos.  &  Pul.  229,  note. 

Not,  I  admit,  by  merely  declaring  intentions  alone. 

But  here  are  both  declarations  and  acts,  and  both  co-ope- 
rating and  in  most  respects  consistent. 

The  whole  question  of  domicil  is  usually  dependent  on  the 
intent  of  the  party,  though  that  is  to  be  collected  or  inferred 
firom  acts  as  well  as  declarations.  The  acts  are  chiefly  im- 
portant as  showing  the  intent. 

It  is  manifest,  then,  from  competent  evidence,  that  the 
respondent,  as  early  as  October,  had  good  reasons  for  chang- 
ing his  residence  from  the  State  of  Maine  to  Virginia ;  —  that 
he  had  come  to  the  determination  to  change  it  bon&  fide  and 
permanently,  and  that,  under  that  determination,  he  then  re- 
moved a  portion  of  his  family  and  furniture  to  the  latter  State ; 
and  has  continued  to  reside  there  since  on  his  plantation, 
making  valuable  improvements^  showing  anvmum  manendi 
in  various  ways ;  and  neither  by  acts  nor  words,  evincing 
animum  revertendi,  or  any  intent  to  return  to  Maine  to  reside, 
except  the  remaining  of  his  wife  and  one  daughter  behind 
him  in  the  State  of  Maine,  occupying  a  house  of  his  not  sold 
till  January,  1843,  and  using  some  of  his  furniture  there; 
This  unexplained,  would  conflict  with  and  impair  the  force 
of  the  other  circumstances ;  but  it  is  clearly  shown  that  those 
persons  were  left  behind  only  till  further  repairs  were  made 
to  the  house  in  Virginia — and  these  last,  being  completed, 
they  were  to  join  him  in  the  ensuing  spring;  and  that,  being 
unwilling  to  go  except  in  his  company,  they  did  not  leave 
Maine  till  he  came  for  them  in  September,  1843. 
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He  then  returned  to  this  State,  it  is  true,  but  not  with  a 
view  of  resuming  his  residence  in  Maine.  It  was  directly 
the  reverse.  Nor  did  he  return  on  account  ofhis  not  having 
terminated  that  residence  the  previous  year,  but  because  he 
had  terminated  it,  and  wished  to  remove  to  his  new  domicil 
those,  to  whom  it  was  not  convenient  or  agreeable  to  join 
him  there  earlier. 

Leaving  one's  &imily  behind,  and  especially  only  a  part  of 
them,  does  not,  under  such  circumstances,  however  different 
it  might  be  under  others,  prevent  the  domicil  from  being 
changed.     Cambridge  v.  Charlestown^  13  Mass.  501. 

So  a  temporary  return  to  one's  family  at  a  former  place  of 
residence,  with  views  and  for  objects  merely  temporary,  does 
not  revive  a  former  citizenship.  The  Friendschafi,  3  Wheat 
14;  S.  C.  4Cond.  R.  109. 

It  does  not,  even  if  the  party  resides  there  during  winter 
with  his  family  and  dies  there.     Harvard  College  v.  Gore^ 

6  Pick.  370, 374 

It  is  a  general  rule,  likewise,  that  the  wife  follows  the  set- 
tlement and  citizenship  of  the  husband.  Story's  Conflict  of 
Laws,  ^  46.  Her  residence  is  also  in  subordination  to  his; 
though,  as  before  intimated,^  having  an  influence  on  his  at 
times,  if  different,  and  if  the  cause  of  the  difference  is  not  ex- 
plained consistently  with  his  permanent  removal  elsewhere. 

7  Greenl.  601,  App. 

But  here  it  is  explained,  and  is  not  at  all  inconsistent  with 
the  position  of  his  having  changed  his  abode  permanently. 
Again,  it  is  conceded  to  be  a  sound  principle,  that  being  once 
a  citizen  of  Maine^  the  burden  of  proof  is  on  the  respondent 
to  show  a  change  in  his  domicil.  Kilbum  v.  Bennett^  3 
Met  199,  201.  But  this  he  has  attempted  and  satisfactorily. 
Again,  if  the  respondent  was  regarded  in  September,  1843, 
as  having  two  places  of  abode,  leaving  it  in  some  degree 
doubtful  which  was  intended  as  the  permanent  one,  he  is  at 
liberty  to  select  and  treat  either  as  his  domicil,  as  he  has  in 
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ibis  case  treated  Virginia.    Story's  Conflict  of  Laws,  ^  46 ;  6 
Ves.  760,  788 ;  6  Pick.  370. 

There  seems,  then,  to  be  no  other  objection  to  the  applica- 
tion of  the  following  well  settled  principles  to  the  £a£ts  in 
this  case. 

First  That  where  a  person  removes  from  one  ^lace  to 
another,  with  the  intent  to  make  the  latter  his  permanent 
abode,  his  domicil  is  to  be  regarded  as  immediately  changed. 
The  Venus,  8  Cranch,  253,  278 ;  U.  States  t.  The  Penehpe, 
2  Pet  Adm.  Dec.  438,  450 ;  Story's  Conflict  of  Laws,  ^  46 ; 
The  Ann  Green,  1  Gall.  274, 285  ;  3  Rob.  12 ;  6  Rob.  60, 233. 
Justice  Story  said  in  The  Afin  Green,  1  Gall.  285,  '^  Even 
the  shortest  residence,  if  with  the  design  of  a  permanent  set- 
tlement, stamps  the  party  with  a  national  character."  That 
was  a  new  residence  after  a  removal. 

Second,  Such  a  change  at  once  afiects  the  jurisdiction  of 
the  United  States  Courts.  Case  v.  Clarke,  5  Mason,  70; 
Gassies  v.  BaJlon,  6  Pet.  761 ;  Cooper's  Lessee  v.  GaJbraiih,  3 
Wash.  C.  C.  546 ;  Catlett  v.  Pacific  Ins.  Co.  1  Paine's  R. 
694. 

The  person  altering  his  domicil  to  another  place,  is  a  citi- 
zen within  the  meaning  of  the  act  of  Congress  as  to  suing  or 
being  sued  in  this  Court,  whether  he  is  yet  allowed  to  vote 
and  to  hold  office  or  not  in  the  State  of  his  new  domiciL 
Catlett  V.  Pacific  Ins.  Co.  1  Paine,  R.  594 

It  follows,  then,  that  as  for  the  purposes  of  jurisdiction  in 
this  Court,  a  permanent  residence  generally  constitutes  citizen- 
ship, and  controls  our  proceedings,  and,  as  before  the  filing 
of  die  bill  in  this  case,  we  are  satisfied  that  the  respondent 
had  removed  to  Virginia  with  a  view  to  make  it  his  perma- 
nent abode,  he  was  not  at  that  time  a  citizen  of  Maine. 

Bill  dismissed  for  want  of  jurisdiction. 
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Hatuj>a  K.  Oeb,  AoMinisTEATEiz  OF  Isaac  Qee, 

vs. 
Jambs  Littlbfield  and  othebs. 

Im  a  snit  in  eqnity  for  the  Tiolation  of  a  patent  right,  an  iDJnnction  will  not  be 
granted  before  a  hearing  npon  the  merita,  merely  upon  proof  that  the  complain- 
ant haa  obtained  a  ^tent. 

Bat  proof  of  nndisturbed  poseesaioD  and  nter  of  the  patent  right,  for  a  reasonable 
length  of  time,  by  the  complainant,  ia  groond  for  granting  an  injunction. 

It  ia  also  ground  for  granting  an  injonction,  that  the  complainant  has  prosecuted 
other  persons  for  Tiolations  of  the  same  patent,  and  recoTered  judgment  against 
them  ;  and  it  makea  no  difierence  that  such  judgment  was  rendered  by  agree- 
ment of  parties,  where  there  was  no  collusion,  or  under  a  specification  of  this 
patent,  which  has  been  surrendered  as  defectiTe,  and  a  new  one  taken  out. 

Aa  injunction  will  not  be  dtsaolTed,  as  a  matter  of  course,  on  the  coming  in  of  the 
answer,  denying  the  equity  of  the  bill,  if  the  complainant  has  adduced  auxiliary 
evidence  of  his  right,  as  in  the  present  case. 

This  was  a  Bill  in  Equity.  It  alleged,  that  before  the  20th  of 
January,  1836,  Isaac  Orr,  whom  the  complainant  represent- 
ed, was  the  inventor  of  a  new  improvement  in  stoves,  called 
the  air-tight  stove,  and  on  that  day  obtained  a  patent  there- 
for. But  the  specification  being  made  out  inaccurately,  he 
caused  the  patent,  on  the  I2th  of  November,  1842,  to  be 
canceUed,  and  a  new  one  to  be  issued.    It  further  averred 
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that  the  patent  was  valuable  durmg  hi^s  liie^  which  tenni- 
nated  in  1844,  and  had  since  yielded  large  sums  to  her  as 
administratriic  The  bill  contained  further  averments  as  to 
the  violation  of  the  patent  by  Hunneman  Isc  Son,  and  a 
recovery  of  damages  in  a  suit  at  law  therefor,  in  October, 
1843 ;  and  that  the  respondents  had  not  respected  her  rights 
under  the  patent,  but  made  and  sold  stoves  like  those  de- 
scribed in  his  specification ;  and  hence  the  bill  prayed,  among 
other  things,  for  an  injunction  to  restrain  the  respondents 
from  making  or  selling  any  more  air-tight  stoves,  during  the 
residue  of  the  time  the  patent  has  to  run. 

The  case  was  heard  before  Woodbury,  J.,  at  Portsmouth, 
on  the  13th  of  October,  when  the  complainant  moved  for  aa 
injunction,  in  conformity  to  the  prayer  of  the  bill.  In  sup- 
port of  this  motion,  she  ofiered  in  evidence  the  patent,  which 
appeared  to  have  l^een  issued,  cancelled  and  re-issued,  as 
stated  in  the  bill;  and  which  claimed  the  invention  to  be-a 
new  combination  of  particulars  in  a  stove  for  heating  rooms. 
She  next  offered  copies  of  a  case  in  which  Isaac  Orr  recov- 
ered damages  against  Hunneman  &  Son,  for  a  violation  of 
this  patent  in  October,  1846.  She  next  gave  in  evidence 
another  recovery  of  damages  and  costs  against  Ira  Haaelton, 
for  breach  of  this  patent  in  May,  1845 ;  and  the  issue  of  an 
injunction  in  her  bill  against  Badger,  for  anottier  breach,  in 
October,  1844  After  that,  she  read  the  affidavits  of  nine 
persons,  lowing,  that  Isaac  Orr  received  about  five  thousand 
dollars  for  licenses  and  plates  to  use  his  stove,  the  three  years 
previous  to  his  death,  and  the  complainant  a  like  sum  since; 
that  the  combinations  in  Orr's  stove  were  new  and  useful ; 
ihdX  his  right  was  unquestioned  till  the  stoves  came  into  gen- 
eral use ;  and  that  all  using  them  since,  as  well  as  before,  had 
paid  when  required,  except  the  persons  before  named  and  the 
respondents,  who  had  made  and  sold  stoves  similar  to  thein, 
and  refused  to  pay  for  the  right  now,  though  in  1844  they 
had  purchased  some  of  the  plates,  which  were  given  as  evi- 
dence of  license. 
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On  the  part  of  the  respondents,  evidence  was  then  ofSetei 
that  the  judgment  against  Hunneman  &,  Son  was  rendered 
on  a  verdict,  taken  by  agreement  of  the  parties,  bat  without 
any  proof  of  collusion  or  fraud.  They  showed,  furdier,  that 
the  judgment  against  Hazelton  was  <xi  a  default  by  agree- 
ment ;  and  offered  the  affidavits  of  four  witnesses,  stating 
that  the  invention  of  the  complainant's  intestate  was  not 
new,  but  had  been  used  previously  to  the  original  issoe  of 
his  patent. 

Tlie  motion  was  argued  by  8.  E.  Sewatt^  (of  Boston)  and 
Hackettj  for  die  complainant;  and  Hatch,  for  the  respoiH 
dents.  Subsequently,  at  Boston,  the  opinion  of  the  court 
was  ddivered  by 

WooDBURT,  J.  This  motion  fat  an  injunction  is  in  m^ 
eordance  with  a  special  prayer  in  the  bill ;  and  hence  it  is 
fftopeirlj  asked  for.  2  Dallas,  360 ;  2  Story,  £q.  Jur.  156. 
The  subject-matter  of  the  bill  is,  also,  one  in  which  it  is 
usual  and  fit  for  the  Court  to  interpose  by  this  remedy,  and 
on  a  proper  state  of  facts  before  a  final  decision  is  had  on  the 
merits;  because  every  stove  sold  is  an  injury  if  the  patent  is 
valid,  and  without  such  a  remedy, — the  supposed  offence 
being  constantly  repeated, — the  causes  of  action  and  the 
multiplicity  of  suits  would  probably  become  much  extended, 
and  relief,  in  that  way,  prove  very  defective.  Hartner  v. 
Plans  J  14  Yes.  Jr.  130;  Livingston  v.  Van  Ingen,  9  John.  R, 
507, 570 ;  9  Wheat  738, 845 ;  Poor  v.  Carleton  etals.3  Sumn. 
70.  An  injunction,  in  such  a  case,  proves  to  be  useful  as 
a' bill  of  peace.  On  the  contrary,  however,  such  injunctions 
are  a  check  on  the  business  of  respondents ;  and  interferences 
subjecting  others  to  a  loss  before  a  full  trial  between  the  same 
parties,  are  not  always  to  be  justified. 

In  what  cases,  then,  should  injunctions  issue  ?  It  is  not 
Plough  that  a  party  has  taken  out  a  patent,  and  thus  ob* 
tained  a  pubUc  grant,  and  the  sanction  or  opinion  of  the 
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patent  office  in  favor  of  hi^  right,  though  that  opinion,  since 
the  laws  were  passed  requiring  some  examination  into  the 
originality  and  utility  of  inventions,  possesses  more  weight 
But  the  complainant  must  furnish  some  further  evidence  of 
a  probable  right ;  and  though  it  need  not  be  conclusive  evi- 
dence,— else  additional  hearing  on  the  bill  would  thus  be 
anticipated  and  superseded, — yet  it  must  be  something 
stronger  than  the  mere  issue,  however  careful  and  public,  of 
the  patent,  conferring  an  exclusive  right ;  as,  in  doing  that, 
there  is  no  opposing  party,  no  notice,  no  long  public  use,  no 
trial  with  any  one  of  his  rights.  The  kind  of  additional 
evidence  is  this.  If  the  patentee,  after  the  procurement  of 
his  patent,  conferring  an  exclusive  right,  proceeds  to  put  that 
right  into  exercise  or  use  for  some  years,  without  its  being 
disturbed,  that  circumstance  strengthens  much  the  probabil- 
ity that  the  patent  is  good,  and  renders  it  so  likely,  as  alone 
often  to  justify  the  issue  of  an  injunction  in  aid  of  it. 
Ogle  V.  EgBy  4  Wash.  C.  C.  684;  2  Story,  Eq.  Jur. 
210 ;  Drew,  on  Injimc.  222 ;  Phil,  on  Pat  462.  After  that 
it  becomes  a  question  of  public  policy  no  less  than  private 
justice,  whether  such  a  grant  of  a  right,  exercised  and  in 
possession  so  long,  ought  not  to  be  protected,  until  avoided 
by  a  full  hearing  and  trial.  Harmer  v.  Plane,  14  Yes.  130. 
In  this  case,  the  evidence  is  plenary  and  uncontradicted  as 
to  the  use  and  sale  of  this  patent  by  the  inventor  and  his 
representative  for  several  years,  publicly  and  without  dis* 
pute.  Computing  from  the  original  grant,  the  time  is  over 
nine  years,  and  since  the  re-issue  of  the  letters  patent  it  is 
nearly  three.  I  concur  in  the  opinion  delivered  by  Judg^ 
Sprague  in  Orr  v.  Badger,  that  the  time  to  be  regarded 
under  this  view  is  what  has  elapsed  since  the  original  issue 
or  grant  Law  Reporter  for  February,  1845.  In  Thompson 
V.  HUl,  3  Meriv.  622,  the  time  was  only  three  years  from 
the  first  grant  In  Ogle  v.  Ege,  4  Wash.  C.  C.  584,  it 
was  but  six  years.     And  though  in  some  cases  reported,  it 
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had  been  thirteen,  and  in  others  twenty  years,  14  Yes.  130, 
yet  it  is  believed,  that  seldom  has  a  Court  refused  an  injunc- 
tion in  applications  like  this,  on  account  of  the  shortness  of 
time  after  the  grant,  however  brief,  if  long  enough  to  permit 
articles  or  machines  to  be  constructed  by  the  patentee  in 
conformity  to  his  claim,  and  to  be  sold  publicly  and  repeat- 
edly, and  they  have  been  so  sold  and  used  under  the  patent 
without  dispute.  Here  the  sales  were  extensive  and  profita- 
ble from  1836  downwards,  and  the  right  as  well  as  the  pos- 
session does  not  appear  to  have  been  contested  till  1842.  In 
HUl  V.  TYiampson,  3  Meriv.  622, 624,  it  is  true  that  the  Court 
dissolved  an  injunction,  when  only  about  one  year  had 
elapsed  since  any  work  had  been  completed  under  the  pa- 
tent, and  only  two  years  since  the  specification  was  filed, 
the  chancellor  calling  it  a  patent  "but  of  yesterday; "  but, 
he  added,  that  he  would  not  dissolve  it,  if  an  "  exclusive 
possession  of  some  duration"  had  followed;  though  an  an- 
swer had  been  put  in  denying  all  equity,  and  doubts  existed 
as  to  the  validity  of  the  patent ;  and  no  sales  under  it  were 
proved  in  that  case.  So  though  the  patent  had  been  issued 
thirteen  years,  and  the  evidence  is  doubtful  as  to  acquiescence 
in  the  possession  or  use,  an  injunction  may  be  refused.  Col* 
Jard  V.  AUison^  4  Mylne  &  Craig,  487.  But  in  the  present 
case,  the  acquiescence  appears  to  have  been  for  several  years 
universal. 

Another  species  of  evidence,  beside  the  issue  of  the  patent 
itself,  and  long  use  and  possession  under  it,  so  as  to  render  it 
probable  the  patent  is  good,  and  to  justify  an  injunction,  is 
ttie  fact,  that  if  the  patent  becomes  disputed,  the  patentee 
prosecutes  for  a  violation  of  his  rights,  and  recovers.  Same 
authorities ;  Kay  v.  Marshall,  1  Mylne  &  Craig,  373.  This 
goes  upon  the  ground,  that  he  does  not  sleep  over  his  claims 
or  interests,  so  as  to  mislead  others,  and  that,  whenever  the 
validity  of  his  claim  has  been  tried,  he  has  sustained  it  as 
if  good.    But  such  a  recovery  is  not  regarded  as  binding  the 
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final  rights  of  the  parties  in  the  bill,  because  the  action  was 
not  between  them ;  though  when  the  judgment  is  rendered 
without  collusion  or  fraud,  it  furnishes  to  the  world  some 
strong  as  well  as  public  assurance,  that  the  patent  is  a  good 
onCi  In  this  view  of  the  evidence  of  this  character  in  the 
present  action,  it  is  not  contradicted,  nor  impaired  at  all,  by 
the  judgments  having  been  given  on  verdicts  and  defaults 
under  agreements.  Such  judgments,  when,  as  is  admitted 
here,  not  collusive,  are  as  strong,  if  not  stronger  evidence  of 
the  patentee's  rights,  than  they  would  have  been,  if  the 
claim  was  so  doubtful  as  to  be  sent  to  a  jury  for  decision, 
rather  than  to  be  so  little  doubtful  as  to  be  admitted  or  agreed 
to  after  being  legally  examined.  Both  of  these  circumstances, 
therefore,  possession  and  judgments,  unite  in  support  of  an 
injunction  in  the  present  case. 

The  only  answer  to  the  motion  as  made  out  on  these 
grounds,  is,  the  evidence  offered  by  affidavits  on  the  part  of 
the  respondents,  tending  to  cast  doubt  on  the  originality  of 
the  invention  of  the  patentee.  I  say,  tending  to  this,  because 
some  of  the  affidavits,  at  least,  do  not  distinctly  show  that 
the  persons  making  them  intended  to  assert  that  the  whole 
of  any  one  of  the  combination  of  particulars  contained  in 
Dr.  Orr's  claim  in  his  specification,  had  been  used  before  his 
patent  issued ;  because,  they  are  counteracted  by  other  testi* 
mony,  from  the  witnesses  of  the  complainants,  more  exfrticit 
and  in  larger  number;  and  because,  in  this  preliminary  in-, 
quiry,  where  the  evidence  is  taken  without  the  presence  or 
cross-examination  of  the  opposite  party,  it  would  be  unsafe 
to  settle  and  decide  against  the  validity  of  the  patent,  when 
a  full  and  formal  trial  of  it  is  not  contemplated  till  further 
progress  is  made  in  the  case.  All  that  is  required  in  this 
stage,  is,  the  presumption  before  named,  that  the  title  is  good. 
This  presumption  is  stronger  here  than  usual,  as  it  arises 
from  the  issue  of  the  patent  and  an  enjoyment  and  possession 
of  it  undisturbed  for  several  years,  beside  the  two  recoveries 
against  those  charged  with  violating  it. 
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After  these,  other  persons  can,  to  be  sure,  contest  the  ya* 
fidity  of  the  patent,  when  prosecuted  either  in  equity  or  at 
law;  but  it  is  hardly  competent  for  them  to  deprive  the 
eomplainant  of  her  rig^t,  thus  acquired  to  an  injunction,  or, 
in  other  words,  to  be  protected  in  so  long  a  use  and  posses- 
sion, till  her  rights  are  disproved  after  a  full  hearing ;  surely 
it  is  not  reasonable  to  permit  it  when  the  affidavits  of  the 
respondents  to  invalidate  or  cast  a  shade  over  her  right  are 
met  by  that  which  is  stronger,  independent  of  the  long  pos- 
session, judgments  and  presumptions  before  mentioned.  But 
another  objection  has  been  ui^d  in  argument  When  an 
answer  to  the  bill  denies  all  equity  in  it,  the  respondents 
contend  that  an  injunction  would  be  dissolved,  and  hence  it 
oQght  not  to  be  imposed,  if  the  respondent  denies  equity  by 
affidavit.  This  may  be  correct,  in  respect  to  injunctions 
termed  common,  as  there  affidavits  and  counter  affidavits  are 
inadmissible,  Eden,  326,  117 ;  yet  in  diese,  the  denial  must  be 
very  positive  and  clear.  Ward  v.  Van  Bockden,  1  Paige, 
100 ;  NoUe  v.  WUmm^  lb.  164  But  the  position  cannot  be 
correct  in  the  case  of  injunctions  called  special,  like  the  pre- 
sent one,  and  where  facts  and  counter  evidence  show  the 
case  to  be  different  from  what  is  disclosed  in  the  affidavits  or 
an  answer  of  the  respondents  alone.  No  usage  or  cases  are 
found  where  the.  injunctions  are  dissolved,  as  a  matter  of 
course  on  such  answers,  if  the  complainant  has  adduced 
auxiliary  presumptions  in  favor  of  his  right  like  those  in 
the  present  instance.  On  the  contrary  the  cases  are  numer- 
ous where  the  whole  is  regarded  as  still  within  the  sound 
discretion  of  the  Court  whether  to  issue  the  injunction  or 
reftise  it;  or  if  issued,  to  dissolve  or  retain  it  3  Merivale, 
622, 624 ;  2  Johns.  Ch.  R.  202 ;  3  Sumn.  74 ;  Livingston  v.  Van 
Ingen,  9  Johns.  R.  507, 570;  Rodger s  v.  Rodgers,  1  Paige,  426. 
And  where  the  complainant  has  made  out  not  merely  a  grant 
of  the  patent,  but  possession  and  use  and  sale  under  it  for 
some  time  undisturbed,  and  beside  this  a  recovery  against 
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Other  persons  using  it,  the  courts  have  invariably  held  that 
such  a  strong  color  of  title  shall  not  be  deprived  of  the  benefit 
of  an  injunction,  till  a  full  trial  on  the  merits  counteracts  or 
annuls  it  In  several  cases,  where  the  equities  of  the  bill 
were  even  denied,  and  in  others,  where  strong  doubts  were 
raised  whether  the  patent  could  in  the  end  be  sustained  as 
valid,  the  courts  decided,  that  injunctions  should  issue  under 
such  circumstances  as  have  before  been  stated  in  favor  of  the 
plaintiff,  till  an  answer  or  final  hearing;  or,  if  before  issued, 
should  not  be  dissolved  till  the  final  trial,  and  then  cease,  or 
be  made  perpetual,  as  the  result  might  render  just  The 
Chancellor  in  Roberts  v.  Anderson^  2  Johns.  Ch.  R.  202, 
cites  2  Vesey,  19,  and  Wyatt's  P.  R.  236 ;  Boultan  v-  BuO, 
3  Yes.  140;  Universities  of  Oxford  and  Cambridge  v.  Rich' 
ardson,  6  Ves.  689,  706;  Harmer  v.  Plane^  14  Ves.  130;  and 
Hill  V.  Thompson,  3  Mer.  622,  624. 

But  if  this  injunction  leads  to  serious  injury  in  suspending 
works,  the  Court  can  require  security,  if  desired,  of  the  com- 
plainant, to  indemnify  for  it,  if  the  patent  is  avoided,  or  can 
make  orders  to  expedite  a  final  hearing  and  decision.  4 
Paige,  447;  2  Paige,  116.  So  the  defendantsi  can  have 
security  given  for  costs,  especially  as  the  plaintifis  live 
out  of  the  State.  Let  the  injunction  issue  till  after  a  final 
hearing ;  and  as  the  defendants  request  it,  security  be  filed 
by  the  plaintifiis  for  costs  in  thirty  days. 

Injunction  granted. 
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Frederic  Emerson  vs.  Csarlbs  Dayies  and  another. 

A  rehearing  of  a  case  in  eqnitj,  is  not  granted  by  this  Court,  on  the  mere  certifi- 
cate of  eoonsel  as  to  the  sufficiency  of  the  reasons  for  it. 

The  English  practice  in  such  casesi  if  allowing  it  in  all  where  there  is  such  a  cer- 
tificate [which  is  donbtful],  is  not  to  be  adopted  here,  except  so  far  as  it  is 
ffsasonable,  and  snited  to  circumstances  here. 

This  was  a  petition,  by  the  defendants  for  a  rehearing  in  a 
case  in  equity  between  these  parties,  wherein  a  decretal  or- 
der  was  made  at  the  last  May  term  of  this  Court,  and  entered 
on  the  17th  of  August,  1845,  and  a  final  decision  entered  on 
the  15th  of  October  last  in  favor  of  the  plaintiff. 

Both  of  these  were  averred  in  the  petition  to  be  erroneouS| 
fi>r  various  causes,  which  need  not  now  be  detailed,  as  the 
petitioners  relied  on  their  right  to  be  heard,  without  going 
into  the  consideration  of  the  causes,  because  the  counsel  ia 
the  case  had  certified  to  their  sufiiciency. 
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The  point  was  argued  in  writing  by  /.  J.  Austin  and  S.  A. 
Foot  (of  New  York)  for  the  plaintiffs,  and  by  O.  T.  Curtis 
for  the  respondent  The  opinion  of  the  Court  was  delivered 
as  follows  by 

WooDBURT,  J.  It  is  certain  that  in  England  the  rehearing 
of  cases  in  equity  is  much  more  frequent  than  in  this  coun* 
try.  Part  of  this  arises  from  a  difference  in  our  systems,  and 
from  the  word  ^^ rehearing^  being  often  applied  there  to 
what  would  be  considered  an  appeal  here.  Thus,  after  a 
decision  by  the  Master  of  the  Rolls,  or  Vice  Chancellor,  if  the 
case  be  beard  by  the  Lord  Chancellor,  it  is  called  a  ^^  rehear- 
ing."    1  Grant's  Ch.  P.  205 ;  2  Smith's  Ch.  P.  18. 

Such  a  rehearing,  without  any  inquiry  beyond  a  request 
by  the  party  feeling  aggrieved,  and  a  certificate  of  counsel 
that  the  reasons  for  it  were  sufficient,  mig^t  not  be  question- 
able, where  a  party  has  a  right  to  have  his  ease  considered 
by  other  officers.  But  another  class  of  cases,  such  as  are 
usually  here  denominated  rehearings,  are  a  second  hearing 
before  the  same  Judge  or  Court,  on  application  of  a  party 
supposing  himself  injured  by  the  decision  made  after  the  first 
hearing.  Such  is  the  present  case ;  and  though,  under  some 
very  doubting  chancellors  in  England,  such  rehearings  may 
have  been  very  frequent  and  often  granted  merely  aa  the 
certificate  of  counsel,  yet  I  apprehend  the  Court  there  al- 
ways could,  in  its  discretion,  properly  refuse  them,  notwith- 
standing such  a  certificate.  In  support  of  this  view,  the 
general  position  there,  as  here,  is,  that  no  rehearing  can  be 
had,  unless  the  case  comes  within  some  rule  of  the  Court, 
without  satisfying  the  discretion  of  the  Court  that  it  is  right. 
1  Grant's  Ch.  P.  205 ;  2  Snith's  Ch.  P.  25. 

A  certificate  of  counsel  alone  might  sometimes  do  this,  and 
sometimes  not ;  and  it  is  not  understood  to  be  contended  that 
in  England  there  is  any  rule  of  Court  making  such  a  certifi- 
cate sufficient,  but  only  a  practice  of  the  kind. 
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Decrees  in  England  are  enioUed  soon  in  order  to  prevent  a 
renewed  bearing  before  the  same  officer — as  well  as  one  be- 
fofe  the  Chancellor  when  the  first  hearing  was  before  the  Yica 
Chancellor  or  the  Master  of  the  Rolls.   1  Smith's  Ch.  P.  427. 

Another  proof  that  in  England  the  Court  may  refuse  a 
hearing,  though  the  propriety  of  it  be  certi&ed  by  counsel,  is 
the  form  of  the  certificate  itsel£  It  is  —  "  We  conceive  this 
cause  is  proper  to  be  reheard,  touching  the  matters  menlioned 
in  the  petition,  if  four  lordskip  Mhall  think  fit!^  2  Orant's 
Ch.  R  110;  2  Smith's  Ch.  P.  26, 

It  will  be  seen  that  tibe  certificate  itself  is  only  eonditiomd 
— that  is,  if  the  Court  sees  fit  to  allow  the  rehearing.  li 
seems  to  be  reasonable  that  the  Court  should  lode  to  the 
maitera  stated  in  the  petition,  and  would  deem  it  a  duty  first 
to  see  if  they  were  proper  ones,  provided  they  were  requested 
to  do  it  by  the  opposing  coudsbI,  or  piovided  the  case  had, 
within  their  own  recollection  and  judgments,  been  already 
fiiliy  argued  and  considered.  But  if  the  course  be  other** 
wise  in  England,  such  a  practice,  we  think,  has  never  been 
adopted  here,  nor  in  the  Supreme  Court  of  the  United  States. 

In  the  Supreme  Court  the  88th  rule  must  be  complied 
with  ;*  and  it  is  well  known  that  die  provisions  of  that  rule 
are  in  some  reqpects  even  more  liberal  on  this  subject  than 
the  practice  whidi  preceded  it  7  Crancfa,  1 ;  Cameron  v. 
MeRoberiM,  3  Wheat.  691. 

No  case  has  been  found,  or  is  believed  to  exist,  of  a  rehear- 
ing in  that  Court,  on  the  mero  certificate  of  counsel ;  and  the 

^  That  rule  is  as  follows.  '*  Every  petition  for  a  rehearing  shall  contain 
the  special  matter  or  cause  on  which  such  rehearing  is  applied  for^  shall  be 
signed  by  counsel,  and  the  facts  therein  stated,  if  not  apparent  on  the 
lecovd,  shsdl  be  verified  by  the  oath  of  the  party,  or  by  some  other  person. 
No  rehearing  shall  be  granted  aAer  the  term,  at  which  the  final  decree  of 
the  Court  shdl  havie  been  entered  and  recorded,  if  an  appeal  lies  to  the 
Supreme  Conrt.  But  if  no  appeal  lies,  the  petition  may  be  admitted  at 
any  time  before  the  end  of  the  next  term  of  the  Court,  in  the  discretion  of 
the  Cooit." 
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rule  requires  counsel  io  sign  the  petition,  but  says  nothing 
about  their  certifying  to  it  Furthermore,  it  prescribes  an 
oath  in  somd  cases  to  the  special  matters  which  must  be  set 
out  in  it 

I  cannot,  therefore,  acquiesce  in  what  seems  to  be  the  in- 
ference of  the  counsel  for  the  petitioners,  that  this  rule  is  not 
intended  to  be  different  firom  what  is  contended  for  in  the 
present  case. 

Had  the  Court  meant  to  adopt  the  English  practice  on  this 
subject,  and  that  practice  is,  as  the  petitioners  argue,  it  is 
probable  that  the  language  of  the  rule  would  simply  have 
conformed  to  it,  instead  of  being  so  different 

In  this  view  of  that  rule,  and  considering  that  it  was  ex^ 
pressly  adopted  in  this  curcuit.  May  20,  18^,  beside  being  in 
force  here  after  August  1st,  18^,  by  the  92d  rule  of  the 
Supreme  Court,  it  is  too  late  to  contend  for  a  more  indulgent 
practice  in  this  than  in  that  Court,  if  the  present  case  comes 
within  the  provisions  there  laid  down,  and  is  to  be  regulated 
only  by  them. 

Supposing,  however,  for  a  moment,  that  the  present  is  a 
ctisus  omissus  J  and  is  covered  by  no  published  rule,  either  of 
the  Supreme  Court  or  of  this  Court — and  supposing,  further, 
that  the  English  practice  is  settied  to  grant  rehearings,  as  of 
course,  on  the  certificates  of  counsel  merely,  without  any  in- 
quiry or  argument,  ought  we  to  adopt  that  practice,  under 
the  90th  rule  of  the  Supreme  Court? 

That  last  rule,  where  none  other  applies,  does  not  regulate 
the  practice  of  this  Court  by  that  of  the  high  Court  of  Chan- 
cery in  England  throughout,  or  require  it  to  be  adopted 
without  qualification,  as  is  argued;  but  it  is  only  ''so  far 
•  as  the  same  may  reasonably  be  applied,  consistently  with 
the  local  circumstances  and  local  convenience  of  the  dis- 
trict where  the  Court  is  held ; "  and  so  far,  '^  not  as 
positive  rules,  but  as  furnishing  analogies  to  regulate  the 
practice." 
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Now  it  hardly  needs  much  explanation,  that  such  a  prac- 
tice here  would  be  likely  to  involve  this  Court  jn  numerous 
rehearings,  with  little  real  benefit  to  the  public  or  to  parties  in 
advancing  sound  justice.  Without  more  judicial  machinery, 
fhe  business  of  the  Court  would  be  likely  to  be  almost  inter- 
minable. The  different  grades  of  counsel  there,  devoted  so 
exclusively,  as  many  are,  to  one  branch  of  law,  have  little 
analogy  here,  in  the  active  and  multifarious  duties  imposed 
on  most  of  our  bar,  and  give  there  a  weight  almost  semi- 
judicial  to  such  certificates  and  examinations,  less  firequently 
to  be  claimed  here. 

For  reasons  like  these,  it  has  probably  happened  that  such 
a  practice  has  never  yet  been  deemed  applicable  to  our  local 
circumstances,  or  consistent  with  our  local  convenience,  and 
has  therefore  never  been  adopted  in  this  circuit  On  the 
contrary,  the  learned  Judge,  who  presided  here  so  ably  for 
fhe  last  third  of  a  century,  is  lyiderstood  recently  to  have 
pronounced  an  opinion  opposed  strongly  to  the  propriety  of 
such  a  practice. 

It  was  in  the  case  of  Jenkins  v.  Eldredge^  at  the  May 
term,  this  year ;  and  is  fortunately  drawn  up  in  detail 
on  this  point,  and  ere  long  will  be  published.  I  understand  it 
was  delivered  before  his  death,  and  not  merely  sketched  out.^ 

Though  it  does  not  go  into  some'  of  the  considerations 
which  have  influenced  me  on  this  question,  and  looks  at 
others  under  aspects  somewhat  different,  yet  it  contains  so 
much  in  opposition  to  the  expediency  and  applicability  of 
such  a  practice  here,  that  nothing  more  need  be  said  to  show 
the  impropriety  of  adopting  it 

In  New  York,  by  a  rule  of  the  Court,  rehearings  are  not 
granted  on  such  certificates  alone.  1  Paige,  266 ;  and 
I  am  not  aware  that  such  a  practice  prevails  in  any  of  the 
United  States. 

■  That  opinion  will  be  foand  in  3  Stor>:«  999. 
VOL.  I.  3 
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It  is  not  entirely  of  course  there  to  grant  a  rehearing  on  a 
certificate  of  counsel.  Field  v.  Shieffdin^  7  John.  Ch.  R.  260, 
256. 

In  my  judgment,  then,  a  rehearing  in  this  case  should  not 
he  allowed  merely  on  the  certificate  of  counsel. 

In  this  conclusion  my  associate  concurs,  and  consequently 
the  case  stands  for  argument  on  the  merits  of  the  petition. 


In  thb  mattee  of  Samuel  H.  Babcock,  a  Bankrupt. 

If  a  person  become  a  bankrupt,  who  was  interested  in  land  in  dispute  one  tenth, 
and  helped  to  defend  in  the  suit,  the  assignee  maj  continue  to  defend,  if  the 
creditors,  knowing  the  fact,  do  not  object. 

It  may  be  otherwise  in  commencing  disputed  suits,  unless  the  creditors  assent. 

The  amount  of  the  expense  in  the  defence  would  be  in  proportion  to  his  interest, 
where  no  contract  to  pay  more  had  been  made  by  the  bankrupt ;  but  if  he  had 
agreed  to  pay  more,  e.  g.  one  half,  and  the  defence  would  not  be  continued  with- 
out his  paying  the  half,  the  effects  of  the  bankrupt  are  liable  for  that  half  till  an 
assignee  is  appointed ;  and  after  that,  the  assignee,  as  assignee,  is  liable  for  the 
half,  if  the  creditors  did  not  object  to  a  continuance  of  the  defence,  and  re- 
spectable counsel  advised  it,  and  the  assignee  directed  it. 

In  this  case,  the  assignee  paid  in  part,  and  proposes  to  pay  in 
full  to  Charles  G.  Loring  and  William  Gray,  Esq.,  $396.09 
for  professional  services,  which  sum,  being  charged  in  his 
account,  was  objected  to  by  the  creditors  when  the  accomit 
was  presented  for  settlement 

The  Court  therefore  refenred  the  matter  to  George  S.  Hil- 
lard,  as  commissioner,  to  examine  and  report  thereon. 

His  report,  made  at  this  term,  constitutes  a  part  of  the 
case. 

It  recommends,  as  reasonable  and  just,  tlie  allowance  of 
only  one  tenth  the  whole  bill  of  costs  against  the  effects  of 
Babcock.    . 
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This  is  placed  on  the  ground,  that  no  express  agreement 
is  satisfactorily  proved  to  have  been  made  by  the  assignee 
to  pay  more,  and  that  the  interest  of  the  baii^rupt  in  the 
matter  in  controversy  where  the  costs  arose,  was  only  one 
tenth. 

The  assignee  not  acquiescing  in  this  report,  and  the  Dis- 
trict Judge  being  interested  as  a  creditor  in  Babcock's  estate, 
the  case  came  before  the  Circuit  Judge  for  hearing  and  de- 
cision at  this  term. 

It  was  argued  by  William  Chray^  as  counsel  for  the  as- 
signee. 

"WooDBURT,  J.  On  the  examination  of  the  report  of  the 
commissioner,  the  conclusions  formed  by  him  from  the  facts 
proved,  do  not  strike  me  as  entirely  just 

It  is  conceded  that  Babcock  was  interested  to  the  extent  ot 
one  tenth  with  others  in  certain  lands,  about  which  a  legal 
controversy  arose  with  third  persons. 

After  it  had  continued  some  time  in  charge  of  Mr.  Loring 
and  Mr.  Gray,  as  counsel  for  all  the  owners,  some  of  whom 
had  become  insolvent,  the  counsel  declined  to  proceed  fur- 
ther, unless  the  solvent  proprietors  would  become  responsible 
for  their  services. 

I  infer  from  the  report  that  this  was  a  responsibility  for 
their  future  services;  and  hence  if  any  account  arose  for 
services  performed  prior  to  that  agreement,  the  estate  of 
Babcock  has,  I  presume,  been  charged  with  only  one  tenth 
of  the  amount.    * 

The  spirit  of  that  agreement  should  govern,  after  it  was 
made,  till  Babcock  became  a  bankrupt  As  I  understand  the 
report  and  the  acts  of  the  parties  subsequent  to  it,  the  agree- 
ment was,  that  thenceforward  Babcock  should  pay  one  half 
of  the  fees  afterwards  becoming  due,  and  his  estate  probably 
has  been  charged  with  that  half  till  his  bankruptcy,  deduct- 
ing any  sums  paid  by  him  on  that  account 
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The  only  question  here  is  as  to  the  services  performed  by 
counsel  after  he  became  a  bankrupt  As  to  those,  it  is  found 
by  the  commissioner,  that  the  assignee  was  advised  to  enter 
his  appearance  and  acquiesce  in  the  suit  going  on,  and  did 
right  in  continuing  to  make  further  defence.  It  is  also  found, 
that  he  was  informed  of  the  agreement  in  relation  to  the  pay- 
ment of  costs. 

It  does  not,  to  be  sure,  appear  by  the  commissioner's  re- 
port, that  the  assignee  expressly  stipulated  to  continue  to 
pay  the  same  proportion  as  Babcock  had ;  and  the  claim  for 
it  is  therefore  disallowed  by  him.  But  it  appears  that  he 
did  not  object  to  or  dissent  from  that  arrangement;  and  it  is 
clear,  tliat  he  assented  to  the  further  defence  of  the  action 
for  the  benefit  of  the  estate,  with  full  knowledge  of  the  agree* 
ment 

It  strikes  me  that,  under  such  circumstances,  it  is  just  and 
reasonable  to  infer  his  acquiescence  in  the  continuance  of  the 
payment  of  one  half  of  the  future  expenses  by  Babcock's 
estate.  It  seems  equitable,  also,  to  charge  that  estate  with 
one  half,  as  the  estate  was  reaping  any  advantage  likely  to 
arise  from  a  continuance  of  the  defence  on  the  former  agreed 
terms,  and  without  which  terms  the  defence  would  not  be 
continued. 

The  opportunity  thus  enjoyed  for  an  expected  gain  or  ben- 
efit should  not  be  taken  without  incurring  the  charge  at- 
tached to  it  » 

He  took  it,  then^  cum  onere ;  nor  do  I  see  any  thing  in  the 
case  to  show  the  further  defence  by  the  assignee  to  have 
been  improper,  or  likely  to  prove  prejudicial  to  the  estate. 
Nothing  of  that  kind  has  been  pointed  out,  and  it  is  not  to 
be  presumed  where  the  defence,  as  in  this  case,  was  advised 
by  respectable  counsel,  and  is  justified  by  the  commissioner. 

In  England,  an  assignee  cannot  commence  and  prosecute 
suits  in  equity  so  as  to  charge  the  estate  with  costs,  unless 
he  previously  consults  the  creditors,  and  obtains  the  support 
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of  a  majority  of  them.  1  Cooke  on  Bankrupt  Law,  292 ;  1 
Atk.  91,  106. 

But  here  it  was  the  defence  of  an  old  suit  in  equity,  rather 
than  the  institution  of  a  new  one ;  and  as  the  commissioner 
reports  in  favor  of  the  propriety  of  the  defence,  I  am  not  dis- 
posed to  inquire  further  into  that  branch  of  the  question. 

No  objection  being  taken  to  the  amount  of  any  of  the 
items  in  the  accoimt,  the  claim  as  made  by  the  assignee  is 
allowed. 


In  thb  mattbr  of  Mosbs  Guild,  a  Bankritpt. 

If  creditors  object  to  the  discharge  of  a  bankrapt,  and  obtain  a  yerdict  against  it 
in  the  District  Court,  and  on  appeal  here  a  Terdict  is  rendered  for  the  bank  nipt, 
on  new  evidence,  filed  in  a  new  examination  and  disclosure  allowed  to  him  on 
teave,  costs  are  not  allowed  to  either  party. 

In  such  cases,  nsoally,  it  is  equitable  to  give  costs  on  each  Terdict  to  the  prevailing 
party  in  each ;  hot  not  to  the  party  last  recovering,  unless  it  was  on  the  same 
evidence,  and  nnless  be  was  able  to  pay  costs,  if  losing  the  verdict. 

Thb  bankrupt  in  this  case  mores  for  costs  to  be  allowed  him 
against  Earle,  a  creditor,  who  had  opposed  his  discharge. 

It  appeared,  that  in  the  District  Court,  on  a  trial  of  the 
facts  in  issue,  relating  to  his  discharge,  a  verdict  was  re- 
turned against  Guild ;  but  otf  appeal  here  and  another  trial 
had,  he  was  discharged. 

The  motion  was  for  costs  in  both  trials.  C  M,  EUis  for 
the  bankrupt,  and  Bradley^  of  Rhode  Island,  for  the  creditor. 

WooDBiTRY,  J.  By  the  25th  rule  of  the  District  Court  for 
Massachusetts,  in  cases  of  costs  in  bankruptcy,  it  is  provided 
that  they  are  to  be  paid  ''  according  as  the  Court  shall  finally 
award  and  direct  in  each  particular  case  —  taking  into  con- 
sideration all  the  circumstances  and  equities  thereof." 

3* 
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The  power  to  be  exercised  in  this  case  is,  therefore,  very 
broad;  but  should  be  regulated,  in  some  respects,  by  what 
is  deemed  equitable  elsewhere  under  like  circumstances  and 
systems. 

In  England,  costs  are  very  seldom  to  be  paid  by  a  bank- 
rupt Eden  on  Bankr.  461.  Probably  the  practice  rests  there 
on  his  supposed  inability,  after  a  surrender  of  his  effects,  to 
discharge  any  considerable  amount  of  costs. 

Here,  by  our  rules,  also,  he  is  not  named  expressly  as  one 
of  the  persons  liable  in  certain  events  to  pay  costs. 

It  seems  to  me,  therefore,  that  he  should  not,  as  a  matter 
of  course,  be  subjected  to  pay  costs  where  an  issue  is  found 
against  him,  but  only  in  extreme  cases  of  negligence  or  fraud, 
or  other  injurious  misbehavior,  and  then  with  much  caution, 
if  he  is  really  a  bankrupt.  But  as  to  creditors,  the  rule  is 
less  stringent,  as  they  are  able  to  pay  costs,  and  are  named 
twice  in  the  rules  as  subject  to  costa  And  in  England,  a 
creditor  failing  to  establish  an  objection  to  the  discharge  of  a 
bankrupt,  is  generally  taxed  with  costs.  Montagu  on  Bankr. 
368. 

What,  then,  are  the  peculiarities  in  this  case,  which  render 
it  equitable  to  give  or  withhold  costs,  either  as  to  the  bank- 
rupt or  creditors  ? 

It  appears,  that  the  issue  below,  after  a  full  hearing,  was 
found  against  the  bankrupt,  and  for  the  creditor.  Now,  on 
that  finding  alone,  costs  would«often  go  against  the  bankrupt 
But  the  verdict  was  reversed  in  this  Court  If  the  first  finding 
had  been  reversed  on  the  last  trial  on  like  evidence  and  ex- 
planations, the  last  fijiding  would  be  proof,  of  some  strength, 
that  the  first  verdict  was  erroneous,  and  consequently  that 
the  bankrupt,  so  far  from  being  liable  in  the  first  case,  should 
be  entitled  to  costs  in  both  cases  against  the  creditor  objecting 
to  his  discharge. 

Such  is  the  claim  set  up  by  the  present  motion.  But,  at 
the  same  time,  the  case  shows,  that  there  was  strong  prolMi- 
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ble  cause  at  the  first  trial  for  the  creditor  to  object  to  the 
bankrupt's  discharge.  The  explaaations  by  him  had  then 
been  very  general  and  imperfect  as  to  a  large  amount  of 
property ;  and  in  the  interval,  before  the  second  trial,  he  ob* 
tained  leave  to  make  new  explanations,  and  to  furnish  new 
evid^ice  in  favor  of  his  discharge  that  was  very  material. 

It  appears,  further,  that  the  case  was  contested  as  doubtful 
at  the  last  trial,  even  after  the  new  explanations  and  evi« 
denoe. 

Hence,  I  think,  there  is  no  equity  in  allowing  him  costs  on 
the  first  trial,  and  I  exonerate  him  from  liability  to  pay  costs 
in  that  case,  only  on  the  grounds  of  his  general  exemption 
fitom  liability  except  in  extreme  cases,  coupled  with  the  cir- 
cumstance, that  the  last  finding  in  his  favor  rebuts,  on  the 
whole,  any  designed  or  corrupt  concealment  of  property,  or 
any  fraud  in  making  such  imperfect  disclosures  and  proof  as 
were  offered  by  him  in  the  Court  below  on  the  first  trial. 

In  respect  to  the  trial  in  this  Court,  where  a  verdict  was 
returned  in  favor  of  the  bankrupt,  costs  would  be  allowed  of 
course  in  his  favor,  and  against  the  creditor,  if  there  had 
been  no  kind  of  misconduct  cm  his  part,  which  naturally  in- 
duced the  creditor  to  object  to  his  discharge.  1  Rose,  376, 
in  case  of  the  Bank  of  Scotland^  cited  in  1  Montagu  on 
Bankruptcy,  358. 

But  here  there  had  been  an  omission  to  disclose  very  ma- 
terial explanations  and  facta  He  had,  also,  been  indulged 
in  a  new  examination,  and  on  terms  as  to  costs,  to  be  after- 
wards settled.  It  had  become  necessary  for  him  to  ask 
indulgence  to  make  new  explanations,  by  having  a  new  and 
fuller  examination.  Beside  this,  important  circumstances 
were  introduced  at  the  second  trial,  which  had  before  been 
overlooked  or  suppressed. 

The  whole  of  this  amounted  to  such  misconduct  on  his 
part,  as  in  England  would  probably  have  prevented  the  al- 
k>wance  of  costs,  even  on  the  dismission  of  a  petition  praying 


32  MASSACHUSETTS. 


In  re  Moses  Graild. 


a  stay  of  a  certificate  of  bankruptcy.  Note  in  Rose,  before 
cited. 

The  whole  case,  likewise,  as  tried  in  this  Court,  having, 
as  before  suggested,  been  one  to  the  last  moment  very  ques- 
tionable on  the  merits ;  and  the  course  of  the  bankrupt,  in 
not  going  into  more  explanatory  details,  having  been  pro- 
crastinating and  reluctant,  and  in  the  management  of  his 
estate,  of  doubtful  fairness,  I  think,  that  the  cost  since  incur- 
red has,  in  an  equitable  view,  resulted  quite  as  much  or  more 
from  his  own  misbehavior,  than  from  any  thing  culpable  in 
the  course  pursued  by  his  creditors.  Consequently,  if  no 
costs  in  either  trial  are  allowed,  either  to  the  bankrupt  or  the 
creditors,  they  will  be  left  in  a  condition  not  apparently  con- 
trary to  equity.  Such  was  the  conclusion  in  Alfonso  t. 
The  United  States,  2  Story,  R.  421. 

We  are  the  more  confirmed  in  the  justice  of  this  conclusion, 
as  it  accords  not  only  with  what  seems  equitable,  but  with 
the  legal  course  in  some  States,  in  analogous  cases.  Thus, 
in  New  Hampshire,  on  a  review,  though  the  verdict  be  differ- 
ent from  what  it  was  on  the  first  trial,  the  costs  in  that  trial 
are  not  disturbed,  either  by  allowing  them  to  the  party  now 
recovering,  or  by  paying  back  to  him  what  has  been  collected 
from  him. 

Where  a  cause  is  open  to  be  tried  on  new  testimony,  let- 
ting the  costs  follow  the  verdict,  as  it  may  be  in  each  trial,  is 
not  inequitable,  and  would  lead  to  much  the  same  result  in 
the  present  case,  as  that  we  propose. 

The  only  difference  would  be  where  the  amounts  by  the 
different  trials  were  not  alike.  But  even  then,  if  here, 
those  on  the  last  trial  were  granted,  the  bankrupt  might  not 
equitably  be  entitled  to  claim  the  balance,  as  his  new  exam- 
ination, by  which  he  has  been  enabled  to  prevail  on  tlie  last 
trial,  was  granted  on  terms,  which  ought  probably  to  cover 
all  the  excess. 

Again,  if  the  balance  should,  in  this  or  any  other  case, 
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happen  to  be  in  favor  of  the  creditor,  requiring  a  bankrupt  to 
pay  that  balance  might  subject  him  to  much  inconvenience, 
amidst  his  destitution  and  embarrassments. 

It  is  better,  then,  as  a  general  principle,  in  the  case  of 
tmnkrupts,  that  die  rule  should  be,  where  the  verdicts  are 
different  ways,  neither  should  pay  costs,  than  that  each 
should  pay  them,  where  he  is  the  unsuccessful  party. 

And  the  more  especially  is  it  just,  when  the  first  verdict 
"was  against  the  bankrupt,  and  the  last  one  is  for  him  on  new 
evidence,  which  he  has  been  allowed  to  furnish  by  a  new 
disclosure,  that  the  bankrupt  should  not  be  allowed  to  profit 
by  this,  so  as  to  tax  the  creditors  for  what,  in  the  first  case, 
was  the  consequence  of  his  own  fault,  and,  in  the  last  case, 
the  consequence  of  a  favor  granted  to  him  only  on  terms, 
and  which  terms  may  well  be  a  limitation  of  his  obtaining 
costs  thereby. 

In  the  Common  Pleas,  in  England,  if  a  new  trial  has  been 
granted,  and  the  verdict  is  the  same  way,  though  costs  of 
both  are  allowed,  yet  they  are  not  to  the  party  recovering 
die  last  verdict,  where  he  lost  the  first  one.  Tidd's  Prac- 
tioe,  "New  Trial";  I  East,  111,  114,  note;  1  Hen.  Bl.  641 ; 
Lidcbarrow  v.  Masons  6  Term.  R.  131 ;  Broum  v.  CHarky 
12Mees.d&W.25;  1  Dowl.  d& L.  409. 

Under  all  the  circumstances  of  the  present  case,  then,  and 
considering  the  pecuniary  wants  of  bankrupts,  the  just,  best, 
and  least  embarrassing  rule  is,  for  neither  party  to  pay  costs. 

Motion  refused. 
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John  Nesmith  and  othebs  vs,  Francis  A.  Calvert  and  others. 

Where  a  bill  in  equity  alleged,  that  one  of  seTeral  defendants  contracted  to  transfer 
a  patent  (not  then  obtained)  for  a  machine,  and  that  after  it  was  obtained  ha 
refused  so  to  do ;  and  that  the  other  defendants,  knowing  these  facu,  bought 
machines  of  him  ;  held,  that  as  the  suit  could  be  maintained  against  him  alone, 
the  fact  that  some  of  the  other  defendants  were  citizens  of  the  same  State  with 
the  plaintiffs,  was  not  fatal  to  the  jurisdiction. 

A  bill  in  equity  to  enforce  a  specific  performance  of  a  contract  to  convey  a  patent, 
is  not  "  a  case  arising  under  the  laws  of  the  United  States  "  as  to  patents,  so  as 
alone  to  give  jurisdiction  to  its  Courts. 

But  an  objection  on  that  account,  or  on  account  of  the  residence  of  the  parties, 
should  be  taken  before  the  pleadings  are  closed,  and  the  eridence  published. 
Semble. 

If  the  bill  prays  for  an  injunction  against  the  use  of  a  patent,  the  question  as  to 
the  issuing  of  that  may  come  within  the  shore  laws  of  the  United  States. 

A  contract  may  be  made  to  convey  a  future  invention,  as  well  as  a  past  one,  and 
for  any  improvement,  or  maturing  of  a  past  one.  Allegations  in  bills  need  not 
set  out  all  the  facts,  in  detail,  which  are  to  be  proved ;  but  if  they  do  not,  they 
must  contain  general  statements,  under  which  the  details  proved  are  pertinent. 

A  deed,  or  other  documentary  exhibit,  may  be  put  in  after  the  evidence  is  pub- 
lished. 

This  was  a  Bill  in  Equity,  complaining  that,  about  the  16th 
of  February,  1841,  Francis  A.  Calvert  had  invented  a  ma* 
chine  for  picking  and  cleaning  wool  and  cotton,  and  was 
then  contemplating  to  make  improvements  thereon,  and  was 
preparing  to  take  out  letters  patent  for  the  machine  and  im- 
provements. That  the  plaintiffs,  with  Royal  Southwick  and 
William  W.  Calvert,  being  engaged  in  the  woollen  manu- 
facture, and  knowing  the  facts  aforesaid,  and  the  skill  and 
ingenuity  of  said  Francis,  agreed  with  him  that  he  should 
go  on  and  mature  and  perfect  his  invention  and  improve- 
ments, and  take  out  letters  patent  therefor,  and  assign  and 
transfer  the  same  to  them,  so  far  as  they  related  to  the  sub- 
ject of  cleaning  or  burring  wool. 

That  about  the  15th  of  February  aforesaid,  Francis  A. 
Calvert  proceeded  to  execute  a  deed  to  them,  which  was  re- 
corded in  the  patent  office  of  the  United  States  on  the  26th 
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of  that  month,  selling  and  assigning  to  them  the  exclusive 
right  of  using  said  machine  and  improvements  for  the  pur- 
pose last  mentioned,  and  covenanted  that  he  would  use  due 
diligence  in  maturing  said  invention  and  taking  out  letters 
patent  therefor,  and  would  assign  the  same,  when  procured, 
to  them,  so  far  as  regards  wool,  and  would  assign  them  to 
DO  other  persons.  That  William  W.  Calvert  in  the  same 
year  conveyed  his  interest  in  the  subject-matter  to  the  com-* 
plainants,  and  said  Southwick  his  interest  to  William  C. 
Appleton,  who  in  September,  1843,  transferred  it  to  the  com- 
plainants; that  they  thus  became  entitled  to  the  exclusive 
use  of  F.  A.  Calvert's  inventions,  so  far  as  respects  the 
cleaning  of  wool ;  and  that  F.  A.  Calvert  then  proceeded 
to  mature  his  improvement,  and  about  26th  November, 
1841,  applied  for  letters  patent;  and  they  were  then  given 
to  him  in  due  form. 

The  bill  then  avers,  that  about  the  third  day  of  June, 
1843,  F.  A.  Calvert  obtained  other  letters  patent,  for  ad- 
ditional improvements  in  cleaning  cotton  and  wool ;  that 
the  improvements,  described  in  the  two  letters  patent,  are 
those  contemplated  and  referred  to  in  F.  A.  Calvert's  deed 
to  the  complainants,  and  are  embraced  in  its  grants  and 
covenants,  and  the  complainants  are  entitled  to  transfers  of 
them,  so  far  as  they  relate  to  the  latter  subject ;  that  the 
complainants  hoped  said  Francis  would  assign  them ;  but, 
on  the  contrary,  he  has  combined  with  the  defendants  and 
others,  and  utterly  rejects  and  refuses  to  comply  with  his 
agreements,  covenants  and  grants,  and  to  transfer  to  them 
so  much  of  them  as  concern  wool,  and  has  used,  and 
allowed  others  to  use  them,  and  sold  the  same  to  the  other 
defendants,  and  has  derived  great  advantage  therefrom. 

The  bill  then  proceeds  to  pray  for  answers  to  certain 
interrogatories,  and  that  F.  A.  Calvert  may  be  required 
to  perform  specifically  his  agreements,  and  to  transfer  to 
them  the  patents  aforesaid,  so  far  as  they  relate  to  the  clean- 
ing of  wool 
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And  that  an  account  may  be  taken  of  the  machines  made 
by  him  and  the  other  defendants ;  and  that  they  be  restrained 
from  the  further  use  of  said  patents  for  the  purposes  before 
named. 

The  joint  and  several  answer  of  the  defendants  admits,' 
on  the  part  of  F.  A.  Calvert,  his  inventions,  and  an  agree^ 
ment  for  the  conveyance  of  the  right  to  use  the  first  one  {at 
cleaning  wool,  to  the  persons  named  in  the  bill,  and  to  ma* 
ture  the  same;  but  denies  that  the  agreement  extended  to 
the  improvement  contained  in  the  second  patent,  or  that  the 
last  improvement  was  contemplated  in  that  agreement  He 
further  denies  any  use  of  the  machine  invented  in  1841,  by 
himself,  or  others  under  him,  for  cleaning  wool,  except  by 
way  of  experiment 

The  answer  further  avers,  that  after  maturing  his  first 
patent,  February  15,  1841,  he  did,  on  the  14th  of  October, 
1841,  convey  to  the  complainants  his  said  invention,  and  the 
letters  patent  about  to  be  obtained  for  it,  and  received  $1000 
instead  of  the  one  fourth  part  of  the  income  reserved  in  the 
former  deed,  and  said  F.  A.  Calvert  is  now,  and  always  has 
been  ready  to  make  any  other  deed  desired,  of  said  first- 
named  patent ;  but  the  same  has  never  been  requested  as  to 
either  patent 

The  answer  moreover,  throughout,  denies  any  connection 
between  the  two  patents,  or  any  contemplation  of  the  second 
one  when  the  agreement  was  made  and  the  first  patent 
taken  out,  or  any  profit  from  either  beyond  an  indemnity  for 
expense,  or  any  right  in  the  complainants  to  any  interest 
whatever  in  the  last  patent 

The  interrogatories  are  answered  at  length,  and  the  other 
defendants  profess  to  be  either  ignorant  of  the  matters  con- 
cerned generally,  or  admit  or  deny  to  the  extent  to  which  F. 
A.  Calvert  does.  They,  however,  deny  that  they  have  made, 
or  are  making  for  F.  A.  Calvert,  several  of  the  machines  in- 
cluded in  the  last  patent 
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Some  minor  matters  are  stated  in  the  answer,  which  need 
not  be  detailed  hete,  but  will  be  referred  to,  so  far  as  mate- 
rial, in  the  opinion  of  the  Court,  as  also  will  be  the  evidence 
offered  that  has  a  bearing  on  the  essential  points  in  the  case. 

Warren  4*  Rand,  counsel  for  the  complainants. 
Giles  4*  Dexter,  for  the  respondents. 

Woodbury,  J.  There  is  a  preliminary  objection  to  the 
jurisdiction  of  this  Court  in  the  present  case,  which  must 
first  be  considered. 

It  was  not  made  till  the  argument,  after  the  pleadings  to 
the  merits,  and  after  the  evidence  was  taken  and  published. 

The  ground  of  it  is,  that  the  matter  in  dispute  does  not 
arise  out  of  or  under  the  patent  law  itself,  but  imder  a  con- 
tract to  transfer  a  patent. 

I  am  inclined  to  think  this  objection  is  well  founded  in 
respect  to  the  subject-matter,  as  our  jurisdiction  is  extended 
in  this  class  of  cases  so  far  as  regards  the  subject-matter 
<Hily  to  '^  all  actions,  suits,  Controversies,  and  cases,  arising 
under  any  law  of  the  United  States,  granting  or  confirming 
to  inventors  the  exclusive  right  to  their  inventions  or  dis- 
coveries," &c.  Act  of  July  4th,  1836,  ^  17;  5  Statutes  at 
Large,  124 

The  present  action  or  controversy  arises  rather  under  a 
contract  concerning  a  patent  afterwards  to  be  obtained,  than 
under  the  patent  law  itself. 

But  the  objection,  if  good  against  the  jurisdiction  of  this 
Court,  merely  on  account  of  the  subject-matter,  does  not  im- 
pair it  over  Francis  A.  Calvert  personally,  as  he  belongs  to  a 
different  State  from  the  complainants ;  and  his  interests  are 
several,  and  capable  of  being  severed  from  those  of  the  other 
respondents.  The  bill  then,  as  against  him,  both  on  prin- 
ciple and  precedent,  gives  the  Court  jurisdiction  by  his  resi- 
dence, even  if  it  docs  not  by  its  subject  Ward  v.  Arredondo, 
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1  Paine,  C.  C.  414  See  Skute  v.  Davies,  1  Peters,  C.  C. 
431,  note ;  Cameron  v.  McRobertSy  3  Wheat  691 ;  Straw- 
bridge  v.  CurtisSj  3  Cranch,  267. 

The  same  reasoning  authorizes  it  to  be  sustained  as  against 
Gay,  who  belongs  to  New  Hampshire. 

But  the  objection  is  probably  made  too  late  to  operate  in 
favor  of  any  of  the  respondents,  as  it  was  not  stated  till  after 
answers  were  put  in  to  the  merits,  replications  filed,  and  the 
evidence  pubUshed.  See  Z?'  Wolf  v.  Rabaud,  1  Peters,  476, 
498 ;  1  Sumner,  578 ;  1  Story,  64 ;  2  Sumner,  262 ;  Skillem's 
Ea^rs.  V.  Maffs  Ex^rs.  6  Cranch,  267. 

There  seems,  also,  so  far  as  regards  the  prayer  for  an  in- 
junction against  the  use  of  the  patents,  to  be  one  ground  of 
jurisdiction  given  over  all  the  respondents  on  account  of  the 
subject-matter. 

Under  these  considerations,  the  preliminary  objection  to 
our  jurisdiction  must  be  overruled. 

The  next  inquiry  is,  whether  the  complainants  have  made 
out  a  case  justifying  an  interference  to  compel  a  specific  per- 
formance, or  an  account,  or  to  i&sue  an  injunction  such  as  is 
prayed  for. 

This  depends  upon  the  true  intent  of  the  original  contract 
between  the  parties.  The  chief  inquiry  is,  was  that  intended 
to  include  any  thing  not  actually  embraced  in  the  first  pa- 
tent? 

This  is  resolved  into  two  subordinate  inquiries,  ramifica- 
tions of  that.  One  is,  did  that  contract  by  its  terms,  in  their 
proper  extent  and  meaning,  look  beyond  the  first  patent,  and 
thus  mean  to  include  more?  And  the  next  is,  if  not  so,  did 
it  include  more  than  was  in  the  patent  in  consequence  of 
some  further  improvement  being  known  and  contemplated  at 
the  time  of  the  first  patent,  which  was  not  inserted  in  it, 
though  covered  by  the  contract ;  being  withheld  as  not  ma- 
tured and  being  suppressed,  and  afterwards  introduced  into 
the  second  patent. 
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In  either  of  those  events,  the  complainants  are  entitled  to 
the  benefit  of  the  improvement,  and  it  ought,  under  the  con- 
tract, to  be  conveyed  to  them ;  but  not  otherwise. 

The  clauses  in  the  original  agreement,  relied  on  to  sustain 
the  view,  that  all  improvements,  then  or  afterwards  to  be 
made  by  F.  A.  Calvert,  in  machines  for  burring  wool,  were  to 
be  conveyed  to  the  complainants  and  no  other  persons,  are 
these.  He  sells  to  them  the  exclusive  right  to  clean  wool,  &c. 
"upon  the  machines  invented  or  improved  by"  him,  and 
"  for  which  improvements  I  am  now  preparing  to  obtain  let- 
ters patent  of  the  United  States."  He  then  covenants  to 
"  use  all  due  diligence  and  effort  to  mature  my  said  inven- 
tions and  improvements  for  cleaning  wool,  as  soon  as  possi- 
ble," and  to  take  out  letters  patent  therefor,  and  assign  the 
same  for  cleaning  wool  to  the  complainants  and  to  no  other 
persons. 

To  bear  on  the  construction  of  this  instrument,  it  is  further 
proved  or  admitted,  that  the  complainants  were  manufacturers 
of  woollens,  and  anxious  to  obtain  possession  and  control  of 
all  the  inventions  for  cleaning  wool ;  that  the  said  F.  A. 
Calvert  was  an  ingenious  mechanic,  and  supposed  to  be 
making  and  able  to  make  great  improvements  in  the  ma- 
chinery for  that  purpose ;  that  by  an  agreement  made  at  the 
same  time  with  that  referred  to,  he  was  to  receive  one  fourth 
of  the  profits  from  the  use  of  all  said  improvements  by  the 
complainants;  and  that  afterwards,  on  the  14th  of  October, 
1841,  he  transferred  that  one  fourth  to  them  for  the  gross 
sum  of  $1000,  using  language  still  stronger  than  in  the  first 
deed,  and  illustrative  of  it 

In  this  last  conveyance,  after  describing  it  as  transferring 
his  right  under  the  original  agreement,  he  adds,  ''  Also  my 
right  to  a  certain  improvement  in  burring  wool,"  ^'  to  have 
and  to  hold  "  the  same,  as  "  described  in  his  specification  and 
caveat,  and  all  my  right  and  claim  of  whatever  nature,  under 
or  by  virtue  of  said  agreement,  and  all  my  improvements  in 
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luachines  for  burring  wool,  and  all  my  right  to  any  letters 
patent  which  may  be  obtained  for  the  same." 

But  the  respondent,  F.  A.  Calvert,  denies,  that  either  by 
the  first  or  second  deed  any  intention  existed  to  convey  any 
improrements  he  might  make,  except  those  then  contem- 
plated, and  afterwards  patented  ia  November,  1841.  The 
natural  import  of  the  language  in  the  first  deed  certainly 
accords  with  this,  rather  than  a  more  extended  engagement, 
such  as  the  complainants  infer  more  particularly  from  the 
last  deed,  looking  to  all  improvements  on  this  subject  made 
by  him  in  all  futtue  time. 

The  attendant  circumstances  of  the  parties  and  the  sub- 
ject-matter, so  far  as  bearing  on  the  construction  of  the 
agreement  in  the  first  deed,  would  not  necessarily  enlarge 
the  construction  to  lhis%xtent  They  are  all  consistent 
with  the  idea  that  improvements  then  thought  of  or  started 
were  the  only  subject-matter  then  contemplated  to  be  trans- 
ferred. 

arties  contemplated  more,  and  wished  to  cover 
ints  ever  made  at  any  future  time  by  F.  A.  Cal- 
language  to  that  effect  would  be  likely  to  have 
as  it  would  have  been  equally  easy  and  more 
ridden  V.  May,  7  East,  237,  241. 
second  deed  by  F.  A.  Calvert  to  the  plaintiff,  it 
B  there  are  some  expressions  that  will  bear  a 
wider  meaning,  and  they  may  have  been  introduced  to  cover 
what  was  doubtful  in  the  first  deed,  and  in  consequence  of  a ' 
change  in  the  consideration  paid  to  F.  A.  Calvert,  being,  per- 
haps, deemed  more  advantageous  to  him;  as  it  was  a  gross 
sum  at  once,  instead  of  a  share  in  remote  and  uncertain 
profits.     Hence,  after  referring  to  the  first  improvements  and 
the  agreement  in  relation  to  them,  he  adds,  as  a  part  of  the 
subject-matter  conveyed  in  the  second  deed,  what  is  suscep- 
tible of  a  construction  much  broader,  viz. :  "  AH  my  im- 
provements in  machines  for  burring  wool,  and  all  my  right 
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to   nay  letters    patent  which    may  be   obtained  for    the 
same." 

Iliia  language  might,  without  any  very  strained  interpre- 
tation, be  extended  to  future  improTements,  as  well  as  those 
already  made,  or  to  a  second  aa  well  as  first  patent  for  them, 
and  especially  when  it  is  recollected,  that  the  complainants 
were  desiring  to  purchase  from  P.  A.  Calvert  and  others  all  the 
machines,  which  might  be  useful  in  relation  to  this  subject- 
matter:  that  P.  A,  Calvert  was  in  embarrassed  circum- 
stances, and  the  complainants  relieved  him  by  the  advances 
made  in  October,  when  the  second  deed  was  executed;  and 
that  such  engagements  for  the  real  benefit  of  inventors  as 
well  as  the  public,  ought  to  be  viewed  literally  when  they 
lend  to  enable  the  inventors  to  continue  their  efforts,  and 
eventually  contribute  to  the  public  means  and  instrumenta 
for  advancing  useful  industry  and  the  arts. 

But  it  is  not  necessary  to  form  a  decisive  opinion  on  this 
point  of  the  case,  as  I  am  satisfied  on  the  other  poin^  **"••  ''>'' 
balance  of  the  testimony  is  in  favor  of  the  fact,  tl 
Calvert,  before  maturing  his  improvements  and  ti 
bis  patent  in  184) ,  had  in  contemplation,  and  had  c 
the  further  improvement  patented  in  1843.     It  woi 
however,  tbat  either,  because  he  feared  infringing 
rights,  or  had  not  time  to  finish  the  improvement  in 
entertained  doubts  of  its  superiority,  or  wished  to  reserve  it 
for  himself^  he  took  out  the  patent  of  1841,  without  including 
the  same  in  iL     It  is  not  averred,  nor  is  it  necessary  to  infer, 
that  he  did  this  fraudulently.    But  that  the  principle  of  it  had 
occurred  to  him  in  1841,  and  had  been  in  some  degree  tested, 
is  quite  clear,  notwithstanding  his  denial,  if  we  credit  the  tes- 
timony of  William  W,  Calvert  his  brother,  and  of  Mr,  Crane. 
It  is  true,  that  William  W.  Calvert,  though  a  brother,  was  a 
rival,  and  once  had  interests  and  feelings  opposed  to  Prancis 
A.  Calvert     But  he  has  no  such  interests  at  this  time.    So 
Crane  was  once  interested  in  the  patent  But  neither  of  them 
4* 
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seem  now  to  be  incompetent ;  and  their  manner  of  testifying 
is  distinct  and  credible.  Indeed,  besides  Crane's  denial  of 
any  interest  in  it  himself,  the  complaiaants  offer  now  to  show 
by  a  deed,  that  he  had  parted  with  all  he  possessed  before 
giving  his  deposition,  and  put  that  in  now  as  a  docuihentaiy 
exhibit,  though  the  evidence  has  been  published.  2  Daniels, 
Ch.  Pr.  (Perk.  Ed.)  1025. 

These  witnesses  testify  to  facts,  which  show  distinctly, 
that  the  differences  between  the  first  patent,  in  November, 
1841,  and  the  second  one  in  June,  1843,  consisted  chiefly  in 
this  —  that  the  first  had  the  angular  tooth  guard;  and  the 
latter  dispensed  with  it,  by  using  a  receiver  beneath,  and 
bringing  the  saw  cylinder  nearer  to  the  fine-toothed  comb 
cylinder. 

Crane  swears,  that  as  early  as  the  spring  of  1841,  Francis 

A.  Calvert  said  the  machine  "  could  work  without  it,"  that  is, 

without  the  angular  tooth  guard.     And  whenever  he  said 

:,  a  caution  was  given  to  him  that  he  might  then  encroach 

Dane's  and  William  W.  Calvert's  patent,  which  seemed  to 

ir  him  from  then  maturing  such  a  change.     Again,  as  to 

angular  tooth  guard.  Crane  says,  "  I  don  't  recollect  that 

laid  what  he  shoiUd  use  as  a  substitute,  but  he  said  he 

Id  do  without  it"     The  idea  then  had  occurred  to  him, 

and  the  matter  had  been  discussed,  before  his  contracts  with 

the  complainants. 

William  W.  Calvert  testifies,  that  the  angular  tooth  guard 
could  be  dispensed  with  by  bringing  the  cylinders  nearer 
together  and  using  a  receiver,  and  such  was  the  course  of 
experiments  tried  in  April,  1842,  by  his  brother  and  himself 
This  was  the  second  step  in  relation  to  the  subject,  —  a  series 
of  experiments  testing  what  he  had  thought  of  and  talked  of 
previous  to  his  conveyances. 

He  seems  to  have  been  deterred  from  resorting  to  this 
change  in  the  spring  of  1841,  for  some  reason  or  other,  and 
probably  in  part  fixtm  threats  of  Crane  that  it  would  encroach 
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on  his  rights ;  but  that  it  was  contemplated  can  hardly  ad- 
mit of  douht  on  examining  the  evidence.  When  he  after- 
wards, in  1842,  proceeded  to  develope  this  idea  in  a  machine, 
be  seems  to  have  been  conscious  that  it  did  not  differ  mate- 
rially in  principle  from  what  he  had  patented  in  1841,  and 
should  have  been  included  in  that ;  and  hence  he  proposed 
to  the  complainants  to  buy  back  from  them  the  patent  of  that 
year. 

The  change  was  rather  a  further  progress  in  the  same 
machine,  than  inventing  a  new  one ;  was  maturing  its  form 
without  introducing  any  new  principle  —  was  merely  with- 
drawing the  angular  tooth,  and  substituting  for  it  the  re- 
ceiver, and  a  nearer  position  of  the  saw  cylinder  to  the  fine- 
looth  comb  cylinder.  He  told  Crane  that  the  machine  would 
work  without  the  angular  teeth,  before  he  obtained  his  first 
patent;  and  his  brother  came  to  that  same  conclusion  with 
him ;  but  the  precise  substitute,  if  any,  ot  the  change  through- 
out, which  he  had  in  his  mind,  was  not  developed  to  thi 
detail,  if  it  was  matured,  till  1842. 

But  it  being  admitted,  that  in  the  winter  of  1841  hi 
not  matured  any  part  of  his  invention  —  that  his  plans 
but  partially  explained  to  any  one  —  that  the  plaintiffs 
in  advance  of  their  completion  and  a  patent,  bought  ai 
conveyed  all  of  his  improvements,  such  as  they  would  be 
when  matured — it  was  a  natural  form  and  design  of  the 
contract  to  reach  every  thing  then  in  embryo  in  his  mind 
on  thia  subject;  and  after  such  a  contract,  it  is  equitable 
and  just  that  it  should  pass  the  perfection  or  progress  at  any 
future  day  of  any  improvement  in  these  machines,  which  he 
had  thought  of  in  1841,  and  should  at  some  future  day  com- 
plete. 

Under  these  circumstances,  as  the  improvement  in  1842  of 
what  was  patented  in  1841,  is  proved  in  point  of  fact  to  have 
been  only  a  further  development  of  ideas  entertained  in  1841 
on  the  same  subject,  we  see  no  just  reason  why  it  should  not 
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be  cODsidered  as  assigned  and  granted  to  the  complainants  as 
was  stipulated  to  be  done  in  February  as  veil  as  October, 
1841,  in  terms  covering  at  least  all  improTements  he  had 
then  contrived. 

Tt  is  hardly  necessary  to  go  much  into  various  other  points 
pressed  by  the  counsel  on  the  one  side  or  the  other.  The  bill 
distinctly  avers  that  the  improvements  patented  in  1843  were 
contemplated  by  said  Francis  A.  Calvert  in  1841,  and  hence 
the  proof  on  this  point  is  admissible,  and  the  probata  thus 
correspond,  as  they  should,  with  the  aUegata.  Story's  E>i. 
Plead.  ^  264;  2  Story,  469  ;  18  Ves.  312. 

I  do  not  by  this  remark  mean  to  be  imderstood  as  express- 
ing an  opinion,  that  no  evidence  can  be  put  in  which  is  not 
alleged  or  specifically  describe  in  the  bill ;  but  there  must 
be  in  the  bill  allegations  broad  enough  to  cover  any  evidence 
offered,  before  it  becomes  admissible.   After  that,  confessions, 
or  declarations,  or  documents,  or  cumulative  facts  are  ad- 
"  le  to  support  any  general  allegations  to  which  they 
and  such  general  allegations  are  alone  often  sufficient 
ler  the  intioduction  of  such  evidence  proper.    STnith 
■nham,  2  Sumn.  612 ;  Jenkina  v.  Eldredge,  3  Story, 

is  it  necessary  to  examine  in  detail  another  question 
the  counsel  have  discussed,  —  whether  a  demand 
be  made  for  a  conveyance  of  the  patent  of  l!^41  or 
lefore  Francis  A.  Calvert  is  bound  to  convey  them. 
For  in  all  views  of  the  deed  and  the  testimony,  he  must 
be  considered  as  having  covenanted  unconditionally  to  trans- 
fer them  when  obtained.     He  has  long  since  received  the 
consideration  for  doing  it,  and  he  now  refuses  absolutely  to 
assign  or  grant  the  use  of  the  last  patent  of  1843,  which  is  a 
neglect  of  duty  and  violation  of  his  contract  sufficient  to 
sustain  the  bill. 

Believing,  for  the  reasons  assigned,  that  he  is  bound  to  do 
it,  so  far  as  regards  its  use  for  cleaning  wool,  I  think  the 


OCTOBER  TERM,   1845. 


The  tTniied  SIMM  v.  Frevmaa. 


prayers  in  the  bill  against  F.  A.  Calvert  ought  to  be  grant* 
ed;  and  the  use  of  both  patents  for  that  purpose  be  assigned 
to  the  complainants,  —  conferring  on  them  an  exclusive  li- 
cense to  use  both  in  that  way,  and  an  injunction  issue  also 
to  all  the  respondents,  as  all  have  interfered  in  making,  or 
using,  or  vending  these  machines,  to  do  so  no  more,  for 
cleaning  wool ;  and  that  they  render  an  account  of  whatever 
has  hitherto  been  received  for  the  same  beyond  the  expenses 
incurred. 

Decree  for  Plaintiffs. 


The  United  States  vs.  Williah  H.  Pkeeuak. 

If  u  idnncc  a!  moner  w  made  lo  in  officvr  of  tho  iniiine  cat—  '"  *■ 

liibU  u  m  debtor  for  Ihe  imonnt,  (o  be  applied,  and  Toucbera  I 
KCted,  or  lo  Klnrn  wlial  ii  not  lhi»  acxounied  for  ;  and  he  ii  not ' 
a  bailee  of  the  monej,  and  reapooaible  for  onlj  ordinary  ore  io  re 

If  he  depoaita  it  in  a  bank,  which  anerwanlB  faila,  whether  the  hi 
DM  a  pablic  depoaitory,  it  dots  not  eioneiaM  him  as  «  debtor  w. 
acl  of  Congrcaa  lo  that  eBeet. 

Where  a  Captain  in  that  corps  acli  as  Captain,  and  hu  charge  ol 
eniiiled  to  ao  allowance  theiefor ;  but  wbiJe  he  acta  aa  brevet  L 
DeL,  and  is  paid  as  inch,  he  cannot,  during  the  aame  period,  receivi 
or  altovanoea  attached  lo  Ihe  duliei  of  Caplaio. 

Such  an  officer,  while  in  ibo  commaDd  of  a  lepaiale  poal,  ia  en. 
ralioua,  if  the  poal  be  one  detignated  by  the  Pretident  aa  eolilled  to  eilni 
rations, —  and  a  poal  m>  detigaated  by  Ihe  Nary  Departinenl,  U  presumed  lo  be 
by  diteclioD  of  (he  Preaident. 

Adriitinoal  breret  pay  ia  not  lo  be  allowed  lo  inch  an  officer,  at  inch  a  posi,  nnless 
there  be  at  it,  at  leait,  two  Denized  companiea  of  men  with  sailabJe  officers, 
though  the  whole  number  of  men  presenl  may  arerege  enough  for  iwo  compn- 


Tms  was  an  action  of  fissumpsit  for  a  balance  appearing  due 
on  the  books  of  the  treasury,  from  the  defendant  to  the 
United  Slates,  for  mcmey  advanced  to  him  as  an  officer  in 
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the  marine  corps,  to  be  used  in  the  Florida  war,  whither  he 
was  detached  in  1836.  There  was  an  agreement  by  the 
counsel  for  the  parties  as  to  the  facts,  which  were,  in  sub- 
stance, as  follows :  — 

That  Freeman  received  a  draft  from  the  paymaster  of  the 
corps,  on  the  Commonwealth  Bank  in  Boston,  for  the  pur- 
pose aforesaid,  in  May,  1836,  for  $2500.  That  he  drew  the 
money  thereon,  and  had  it  deposited  to  his  credit  in  the  same 
bank,  without  any  designation  that  it  was  public  money,  or 
belonged  to  him  in  his  official  capacity.  That  he  drew  out 
all  of  it  except  $222.67.  That  the  bank  failed  in  January, 
1838,  and  when  Freeman  was  called  on  to  pay  said  balance, 
he  offered  a  check  on  the  bank  for  the  amount  That  the 
bank,  at  the  time  of  his  deposit,  was  one  of  the  banks  selected 
by  the  government  for  holding  its  fimds ;  but  not  knowing 
that  Freeman  considered  this  deposit  as  public,  it  did  not  sue 
or  recover  from  the  bank  any  thing  on  this  account,  though 
it  did  for  what  appeared  to  be  public  deposits.  The  defend- 
ant relied  on  these  facts  to  exonerate  him  from  paying  the 
balance.  Another  sum  of  $73.10  had  been  charged  against 
Freeman,  by  the  comptroller  of  the  treasury,  which  the 
quartermaster  of  the  marine  corps  had  credited  to  him  on 
his  books,  and  which  Freeman  contended  he  did  not  owe. 
No  evidence  was  offered  showing  the  impropriety  of  said 
credit 

On  the  other  hand,  the  defendant  claimed  certain  allow- 
ances, and  pay,  and  rations,  under  the  following  facts :  — 

He  was  appointed  captain  in  the  marine  corps  July  17th, 
1821,  and  was  made  a  brevet  lieutenant-colonel  February 
30th,  1832,  to  take  rank  from  July  17th,  1831,  and  was  ap- 
pointed major  in  the  line  from  June  30th,  1834. 

His  first  claim  was  for  responsibility  for  arms  and  clothing 
as  a  captain,  from  July  17th,  1831,  to  June  30th,  1834, 
amounting  to  $354,  at  $10  per  month.  This  claim  had  been 
duly    presented  to  the  treasury,  and   disallowed,  on  the 
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ground  that  he  received  during  that  period  pay  in  the  grade 
of  lieutenant-colonel,  and  not  as  a  captain. 

His  second  claim  was  for  $1669,  for  double  rations,  while 
in  command  of  the  Boston  station,  from  June  30th,  1834,  to 
April  1st,  1842. 

His  third  claim  of  $1013.93,  was  for  brevet  pay  and  emol- 
uments, as  lieutenant-colonel  in  command  of  said  station, 
from  June  30th,  1834,  to  April  1st,  1842.  These  last  two 
claims  had  also  been  presented  to  the  proper  officer  of  the 
treasury,  and  disallowed. 

Some  of  the  facts  in  this  case  have  before  been  agreed  on, 
and  the  opinion  of  the  Supreme  Court  rendered  on  them,  as 
reported  in  3  Howard,  666.  But  more  facts  are  now  added, 
and  some  new  points  raised.  Colonel  Freeman  has  since  died, 
and  it  is  agreed  by  the  counsel  for  his  representatives  and  the 
district  attorney,  that  the  various  documents  and  regulations 
there  referred  to,  constitute  a  part  of  this  case  with  the  others 
now  annexed  to  it  All  the  other  facts  necessary  to  a  full 
understanding  of  the  case  appear  in  the  opinion  of  the 
Court 

Rantotd^  District  Attorney,  for  plaintiffs.  Aylwin,  for  de- 
fendant 

WooDBXTKY,  J.  The  right  of  the  government  to  recover  the 
balance  of  the  money  advanced  to  the  defendant,  is  the  first 
question  presented,  and  it  seems  well  settled  on  principle. 

This  was  not  a  case  of  bailment  of  any  specified  article,  to 
be  kept,  or  to  be  used  and  then  returned.  In  such  cases,  a 
borrower  or  bailee,  unless  a  public  carrier  for  hire,  might 
not,  as  is  argued  for  the  defendant,  be  responsible  for  any 
loss,  if  he  exercised  ordinary  care  in  keeping  the  property. 

Such  care  was  probably  exercised  in  this  instance. 

Nor  was  the  present  transaction  a  mere  fiduciary  one,  a 
trust  of  funds,  to  be  kept,  or  invested,  loaned  out  and  re- 
turned, hke  that  of  guardians  or  administrators,  as  to  the 
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money  of  those  they  represent.  In  such  cases  only  ordinary 
vigilance  and  prudence,  in  making  loans  or  investments,  are 
exacted. 

But  in  the  present  case,  the  advance  was  made  in  order  to 
be  expended,  not  invested,  nor  returned  specifically.  It  was 
an  advance,  therefore,  which  created  a  debt  or  liability,  to 
be  extinguished  by  showing  its  proper  expenditure,  and  re- 
paying what  was  not  thus  expended.  There  was  a  promise 
implied  in  equity  as  well  as  law,  to  repay  such  amount  as 
remained  unexpended. 

like  the  case  of  all  other  mere  debtors,  then,  whether 
public  or  private,  and  whether  liable  on  express  or  implied 
obligations,  it  constitutes  no  defence  for  the  debtors  if  they 
have  tmsafely  deposited  their  money,  or  lost  it  by  the  insol- 
vency of  those  in  whom  they  confided.  The  danger  of  col- 
lusion, and  fraud,  and  neglect,  in  any  other  view,  is  great, 
and  to  be  avoided;  and  is  as  great  under  implied  as  under 
express  liabilities  of  this  character. 

In  United  Slates  v.  Prescott,  3  Howard,  678,  the  Court  go 
to  the  full  extent  of  these  principles  in  the  case  of  an  express 
contract  or  bond  by  a  collecting  officer,  or  receiver,  and  did 
not  exonerate  him  from  liability  for  public  money  under  facts 
indicating  even  a  robbery.  Hence,  if  Colonel  Freeman  had 
been  a  regular  disbursing  agent,  he  would  doubtless  come 
within  the  analogy  of  that  case,  and  be  held  reponsible;  and 
we  see  no  difierence  in  tha  principle  between  that  and  the 
present  case,  regarding  both  as  they  are,  not  bailments,  but 
debts. 

Some  reliance  has  been  placed  on  the  fact,  that  this  bal- 
ance was  deposited  by  him  in  a  bank  selected  by  the  gov- 
ernment for  its  collecting  and  disbursing  officers,  and  it  is 
inferred,  by  the  counsel  for  the  defendant,  that  such  officers 
80  depositing  are  not  answerable  for  losses  by  the  insolvency 
of  a  public  depository. 

Whether  this  would  be  the  decision  in  such  case,  is  not 
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clear,  and  need  not  be  decided  here ;  though  if  held  liable  in 
law,  when  thus  depositing  officially,  Congress  would  proba- 
bly consider  such  losers  as  entitled  to  equitable  relief  But 
here  Colonel  Freeman  was  not  an  officer  whose  general 
duties  were  either  to  collect  or-  disburse,  and  had  no  orders 
where  to  make  his  deposits ;  he  did  not  make  them  in  this  case 
in  any  public  capacity,  and  by  such  a  course  disabled  the 
government,  when  it  sued  the  bank,  from  knowing  that  this 
was  public  money,  and  regaining  it  under  the  indemnities 
and  securities  it  held  against  the  bank. 

His  case  is  not  so  much  like  a  bailment  as  that  of  Pres- 
oott's. 

We  therefore  think  the  defendant  is  liable  for  the  $222.67. 

For  the  other  sum  of  $73.10,  we  see  no  reason  to  charge 
him  again,  he  having  been  once  credited  for  the  amount  by 
the  proper  officer,  and  no  cause  being  shown  why  the  amoimt 
has  been  recharged. 

Our  next  inquiry  must  be  in  relation  to  the  claims,  made 
by  the  defendant  in  set-off.  We  think,  that  the  first  one,  for 
responsibility  and  care  of  the  clothing,  ought  to  have  been 
allowed  under  the  ruling  of  the  Supreme  Court  in  this  case, 
in  3  Howard,  666,  if  he  had  acted  and  been  paid  only  as 
captain  during  the  time. 

But  it  is  admitted,  that  during  the  same  period  for  services 
in  which  he  makes  this  claim  as  captain,  viz.,  from  July 
17th,  1831,  to  June  30th,  1834,  he  has  already  demanded  of 
the  government  to  consider  him  as  acting  in  his  brevet  sta- 
tion as  lieutenant-colonel,  and  to  pay  him,  for  doing  duty  as 
such,  a  higher  compensation,  and  that  this  higher  compensa- 
ti<m  has  already  been  allowed  to  him. 

It  seems  to  us,  then,  that  he  cannot  equitably  receive  two 
compensations  attached  to  different  stations  or  commands  for 
services  performed  only  at  one  place  and  time.  If  he  claims 
an  allowance  as  only  a  captain  in  command  of  a  company, 
or  as  attached  merely  to  such  a  command,  he  should  not 
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have  claimed  an  allowance  during  the  same  period  as  lieu- 
tenant-colonel, commanding  more  than  a  company,  and 
doing  duties,  not  of  a  captain,  but  of  a  higher  grade. 

But,  as  he  has  insisted  on  the  latter,  and  received  extra 
pay  as  a  lieutenant-colonel,  doing  duty  as  such  by  com- 
manding more  than  a  company  during  the  period  in  which 
he  now  asks  to  be  allowed  extra  compensation  for  duty  as  a 
captain,  we  think  the  two  claims  are  inconsistent.  And  as 
that  for  extra  pay  has  been  granted,  the  other,  founded  on  a 
different  hypothesis  as  to  the  grade,  extent  and  nature  of  his 
command  during  that  time,  must  now  be  disallowed. 

The  second  claim,  which  is  for  double  rations,  must  be 
allowed  or  not,  according  as,  during  the  period  from  Junei 
1834,  to  April,  1842,  he  was  or  was  not  in  command  of  a 
separate  post,  where  the  President  has  directed  that  such 
rations  shall  be  allowed.  The  claim  is  under  the  act  of 
Congress  of  March  16th,  1802,  ch.  9,  2  Stat,  at  Large,  132, 
in  relation  to  the  army,  and  which  applies  to  the  marine 
corps,  by  subsequent  enactments.  And  the  pertinent  words 
in  relation  to  it  in  that  act  are,  ''  to  the  commanding  officer 
of  each  separate  post,  such  additional  number  of  rations  as 
the  President  of  the  United  States  shall  from  time  to  time 
direct,  having  respect  to  the  special  circumstances  of  each 
post"     1802,  ch.  9,  ^  6. 

It  will  be  seen,  that  by  the  language  of  the  act,  both  a 
separate  post  and  the  direction  of  the  President  are  necessary 
to  confer  the  right  to  double  rations.  Such,  also,  has  been 
the  decision  in  Parker^  s  ccise,  1  Peters,  293,  297. 

Colonel  Freeman  had  the  command  of  a  separate  post,  but 
it  does  not  appear  that  any  allowance  for  extra  rations  was 
directed  by  the  President  there  till  June  30th,  1841.  The 
only  evidence  of  the  last,  even  after  that  time,  is  an  order  to 
such  effect,  issued  at  that  date  by  the  navy  departmejit 
We  acquiesce  in  the  opinion  of  the  Supreme  Court,  3  How- 
ard, 656, 663,  that  such  an  order  from  the  proper  department 
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18  to  be  presumed  to  have  been  issued  by  the  direction  of  the 
President  himself.  United  States  v.  Eliason^  16  Peters,  291, 
302 ;  Parker  v.  United  States,  1  Peters,  293.  This  order, 
though  not  a  part  of  the  case  as  originally  submitted,  is  now 
by  agreement  to  be  considered  as  in  it,  and  entitles  the  de- 
fendant to  those  rations  from  July  30th,  1841,  to  April  1st, 
1842,  valued,  it  is  believed,  at  about  $130. 

His  last  claim  is  for  pay  as  a  lieutenant-colonel  by  brevet 
beyond  that  of  a  major,  and  is  limited  to  the  period  from 
June  30th,  1834,  to  April  1st,  1842. 

During  a  part  of  this  time  he  was  at  the  same  separate 
post  near  Boston,  and  had  under  him  a  number  of  men, 
ranging  from  forty  and  fifty  to  one  hundred  and  sixty  or 
more,  and  averaging  near  the  latter  number  at  the  close  of 
each  month.  But  it  is  not  shown  that  he  had  over  one  com- 
pany organized  as  such,  or  more  than  one  captain.  The  act 
of  April  16th,  1818,  ch.  64,  3  .Statutes  at  Large,  427,  on 
which  the  claim  depends,  requires  that  brevet  officers,  in 
order  to  receive  pay  as  such,  must  be  then  ''  on  duty,  and 
having  a  command  according  to  their  brevet  rank,  and  at  no 
ottier  time." 

What  then  constitutes  a  conunand  according  to  their  bre- 
vet rank? 

By  the  army  regulations  of  1825,  which  governed  this 
question  till  1836,  (3  Howard,  564.)  it  was  provided  that  a 
lieutenant-colonel  by  brevet  must  be  considered  to  ''exer- 
cise a  command  equal  to  his  brevet  rank,"  when  he  com- 
manded a  battalion. 

We  entertain  an  opinion,  that  whatever  meaning  may  at 
times  be  affixed  to  the  word  battalion,  it  must,  by  the  spirit 
of  this  regulation  and  the  laws  connected  with  it,  be  con- 
strued to  mean  here,  at  least  two  organized  companies,  with 
their  requisite  officers  as  well  as  men.  Any  other  construction 
would  lead  to  daily  fluctuations  and  uncertainty,  as  the 
number  of  men  might  change  from  fewer  or  more  than  forty- 
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two  and  twenty-eight,  the  number  fixed  at  different  periods 
for  one  company.  The  reason  of  the  rule  would  cease  in  a 
great  measure,  without  also  such  organization  and  subordi- 
nate officers;  as  without  the  latter,  the  mere  increase  of 
men  would  add  nothing  to  the  expenses  of  the  lieutenant^ 
colonel's  station  or  command  in  intercourse  and  civilities 
with  the  officers  of  the  corps. 

A  battalion,  then,  should  consist,  however  large  the  num- 
ber of  men,  of  nothing  short  of  two  organized  companies  and 
their  officers ;  and  as  it  does  not  appear  that  these  existed 
there  at  that  time,  he  is  not  entitled  to  the  additional  pay 
from  1834  to  1836,  under  the  regulation  of  1825. 

In  1836  a  new  order  was  issued  by  the  war  department, 
requiring  a  still  larger  command  for  a  brevet  lieutenant* 
colonel,  in  order  to  entitle  him  to  extra  pay,  viz.,  '^  four  com- 
panies instead  of  two,  or  to  command  as  lieutenant-colonel 
to  a  regiment."  A  like  copstruction  must  be  given  to  the 
word  company  here,  in  order  to  come  within  the  spirit  and 
reason  of  the  allowance.  It  should  be  an  organized  com- 
pany, and  have  a  suitable  niunber  of  officers  as  well  as  men. 

Hence,  as  there  is  no  evidence  in  the  case  of  there  having 
been  four  such  companies  under  the  command  of  the  defend- 
ant at  the  Boston  station,  between  1836  and  1841,  he  cannot 
receive  any  extra  pay  as  a  brevet  Ueutenant-colonel  for  his 
services  at  that  station  during  that  period. 

But  it  is  stated,  that  while  detached  from  that  station  in 
Florida,  after  the  spring  of  1836,  Lieutenant  Colonel  Free- 
man was  in  the  actual  command  there  as  lieutenant-colonel 
of  an  organized  regiment,  or,  at  least,  of  four  companies  of 

men. 

The  particulars  on  that  point  are  not  given,  but  may  be 
added  to  the  case,  and  for  whatever  period  he  may  have 
exercised  such  a  command  in  Florida,  and  has  heretofore 
been  allowed  only  the  pay  of  a  major,  we  think  he  is  enti- 
tled to  the  additional  compensation  of  a  lieutenant-colonel. 
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But  it  must  be  an  actual  command  by  himself,  equal  to 
his  rank. 

Upon  these  principles  let  the  judgment  on  the  case  be 
made  up. 

First  charge  the  defendant  with  only  the  $222  67 

Then  deduct  from  this  for  double  rations,  to  which 

he  is  entitled  for  parts  of  1841  and  1842,  130 


This  leaves  to  the  United  States,  $92  67 

Allow  him  any  sum  found  to  be  proper  on  the  facts  and 
principles  stated,  for  services  in  Florida ;  and  if  it  be  less 
than  the  above  amount,  make  up  judgment  for  the  balance 
against  the  defendant.  K  it  be  more,  enter  judgment  gener- 
ally for  the  defendant 


WlLUAH  C.  DaVOLL  and  OTHERS  VS.   JaMES  S.  BbOWN. 

It  m  the  dvty  of  tiM  Coort,  rather  than  the  jary,  to  oonstme  the  langoage  used  in 

a  specification  of  a  patent,  if  do  parol  evidence  is  offered  in  ezplanatioDi  or  none 

which  is  contradictory. 
A  patent  is  not  to  protect  a  monopoly  of  what  eiisted  hefore  and  belonged  to 

others,  but  to  protect  something,  which  did  not  exist  before,  and  which  belongs 

to  the  patentee. 
A  construction  of  patents,  liberal  for  the  patentees,  is  proper.    Bat  the  description 

of  the  patent  most  be  so  certain,  as  to  be  understood  by  those  acquainted  with 

the  subject-matter. 
But  the  whole  of  the  specification,  as  well  ss  the  summary  and  the  drawings,  are 

generally  to  be  examined  and  compared,  and  not  one  alone  looked  to,  in  order  to 

decide  what  new  part  or  new  combination  is  claimed  to  be  inrented  and  protected. 
la  coming  to  a  lesalt,  practical  TiewSi  rather  than  subtle  distinctions,  must  goTcrn. 

Tms  was  an  action  on  the  case  for  a  violation  of  a  patent 
right,  owned  by  the  plaintiffs,  for  an  improvement  in  the 

speeder  for  roving  cotton. 

6« 
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The  letters  patent  were  averred  to  have  issued  May  19th, 
1843. 

The  general  issue  was  pleaded,  and  notices  given  of 
several  defences,  all  of  which  at  the  trial  here  at  this  tenn 
were  found  by  the  jury  against  the  defendant. 

He  then  moved  for  a  new  trial,  on  account  of  a  supposed 
misdirection  by  the  Court  to  the  jury,  in  relaticm  to  the 
specification,  a  copy  of  which  is  annexed.^ 


^  The  Schedule  referred  to  in  these  Letters  Patent,  and  malting  part  of 

the  same. 
To  all  whom  U  may  concern.  Be  it  known,  that  I,  William  C.  BaToll, 
of  Fall  River,  in  the  County  of  Bristol,  and  State  of  Massachusetts,  have 
invented  certain  new  and  uselul  improvements  in  the  machine  knovni  by 
the  name  of  Speeder,  Double  Speeder,  or  Fly-frame,  used  for  raving  cot^ 
ton,  preparatory  to  spinning,  and  I  do  hereby  declare  that  the  foUowing  is 
a  full  and  exact  description  thereof:  —  My  main  improvement  consists  in 
the  manner  in  which  I  arrange  the  spindles,  in  two  rows,  by  means  of 
which  arrangement  only  about  one  half  the  room  is  required  lo  receive  the 
same  number  of  spindles ;  the  operator  can  also  attend  to  a  greater  number 
than  usual ;  much  less  power  will  be  required  to  put  them  in  motion  ;  the 
cost  per  spindle  will  also  be  much  less,  the  double  row  requiiing  but  little 
more  gearing  than  a  single  row,  and  the  machine  will  bear  running  at  a 
much  higher  velocity  than  the  English  Fly-frame.  In  the  accompanving 
drawing,  figure  1  represents  an  end  view  of  the  machine,  and  figured  a 
top  view  of  a  spindle  or  flyer-rail.  The  position  these  rails  occupy  in  the 
machine,  is  shown  at  n  and  o,  figure  1,  n  being  an  end  view  of  the  spindle, 
and  0  of  the  flyer-rail,  with  the  requisite  gearing  upon  them,  which  is  the 
same  on  each  of  them.  These  rails,  instead  of  being  drilled,  like  those  in 
common  use,  with  a  single  row  of  holes  for  supporting  the  spindles  which' 
pass  through  them,  are  drilled  with  a  double  row,  as  shown  at  a  a,  and  b  6, 
figure  S.  The  back  row,  b  6,  is  placed  about  five  inches  from  the  ttout 
TOW,  a  a,  or  about  the  width  of  the  flyer  to  be  used.  The  holes  b  b,  of  the 
back  row,  axe  drilled  intermediate  between  those  of  the  front  row  a  a,  and 
by  this  arrangement  the  bobbins  h  are  readily  changed.  The  spindles 
eeCf  figure  1,  work  up  and  down  through  the  rows  of  holes  a  a  and  b  &, 
and  through  the  tubed  wheels  c  c,  figures  1  and  2,  and  also  through  the 
bottoms  of  the  flyers  as  seen  at  a.  The  respective  revolving  and  vertical 
motions  of  the  spindles  and  flyers  are  eflected  in  any  of  the  known  modes. 
The  flyers,  as  shown  in  the  back  row  at  t,  figure  1,  are  made  to  stand  with 
their  planes  at  right  angles  to  those  of  the  front  row  k  ;  this,  with  their 
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The  grounds  for  .the  motion  wUl  appear  in  the  opinion  of 
the  Court 

B.  jR.  Curtis  4*  Warren,  for  the  plaintiffs. 
Dexter  fy  Ames,  for  the  defendant. 

WooDBUET,  J.  This  motion  is  founded  upon  the  position, 
that,  by  the  specification,  the  improvement  of  the  plaintiff  is 
not  confined  to  the  use  of  the  bow-flyer,  that  is,  the  flyer  in 
"  one  continuous  piece,"  as  part  of  his  new  combination ;  and 
diat  the  Court,  in  charging  the  jury  that  it  was  so  confined, 
on  a  lair  construction  of  the  whole  specification  and  drawing, 
ened  in  point  of  law. 

In  the  argument,  the  counsel  seemed  to  contend,  that  there 
was  another  error,  in  not  leaving  the  point  to  the  jury,  as  a 
question  of  bet,  whether  the  bow-flyer  required  a  difierent 
gearing  from  the  open  flyer,  and  if  jt  did,  then  the  bow- 

iatermediate  position,  greatly  facilitating  the  ohangtng  of  the  bobbins.  To 
the  bottom  of  each  flyer  a  tube  wheel  ia  attached,  as  seen  at  c,  figures  1 
and  S  ;  and  a  similar  wheel  is  attached  to  each  spindle,  as  shown  at  c  c, 
figure  1,  and  motion  is  consequently  communicated  to  them  independently ; 
bat  the  respective  flyers  and  spindles  of  both  rows  are  geared  into  the  same 
inteimediale  wheels,  //,  aa  shown  in  figure  2.  The  above  constitutes  the 
whole  gearing  for  giving  motion  to  the  back  row  of  flyers  and  spindles. 

It  will  be  seen,  that  the  flyers,  as  used  by  me  and  shown  at  1 1  and  k  k, 
are  made  in  one  continuous  piece,  instead  of  being  open  at  the  bottom,  as 
ifi  the  case  with  those  generally  used  in  the  English  fly-frame,  and  this, 
amoBf  other  reasons,  enables  me  to  give  the  increased  velocity  above  re- 
ferred to. 

Having  thus  fully  described  the  nature  of  my  invention,  in  the  improved 
construction  of  the  Speeder,  Double  Speeder,  or  Fly-frame,  what  I  claim 
ttierein  as  new,  and  desire  to  secure  by  Letters  patent,  is  the  arrangement 
of  the  spindles  and  flyers  in  two  rows,  in  combination  with  the  described 
anaogement  of  gearing.  And  this  I  claim,  whether  the  said  gearing  be 
arranged  precisely  as  herein  represented,  or  in  any  other  manner  which 
18  substantially  the  same,  producing  a  like  result,  upon  the  same  principle. 

William  C.  Datoll. 

ITifnftrt  MoBflBLL, 

'     EOWIM  L.  Bbuaoaob. 
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flyer  formed  a  part  of  the  new  combination  claimed ;  but  if 
it  did  not  require  a  different  gearing,  then  the  bow-flyer  was 
not  in  point  of  law  a  portion  of  the  new  combination. 

But  it  is  enough  to  dispose  of  this  last  position,  to  see  that 
it  would  narrow  the  question  of  law  as  to  what  kind  of  flyer 
was  contemplated  in  the  patent,  and  that  it  must  depend  on 
a  single  fact,  to  be  found  by  the  jury.  Whereas,  in  truth, 
that  question  depended  mainly  on  the  language  used  in  the 
specification  and  on  the  drawing,  and  not  upon  any  fact  in 
the  case,  which  was  in  dispute  at  the  trial,  and  dehors  or 
independent  of  the  writing.  Nor  was  the  Court,  at  the  trial, 
requested  to  charge  the  jury,  that  the  construction  of  the 
writing  in  this  respect  depended  on  any  such  fact ;  nor  was 
it  understood  to  be  argued  to  the  jury  by  the  counsel,  that 
the  construction  depended  on  it,  but  rather  on  the  writing 
itself  and  the  drawing,  with  some  two  or  three  other  facts, 
about  which  no  controversy  or  conflicting  evidence  existed. 

It  is  well  settled  law,  also,  as  to  all  written  instruments, 
that  their  meaning  is  in  general  to  be  collected  from  the  lan- 
guage of  the  instruments  themselves. 

The  construction  seldom  rests  on  facts  to  be  proved  by 
parol,  unless  they  are  so  referred  to,  as  to  make  a  part  of 
the  description  and  to  govern  it ;  and  when  it  does  at  all 
depend  on  them,  and  they  are  proved,  or  admitted,  and  are 
without  dispute,  as  here,  it  is  the  duty  of  the  Court,  on  these 
facts,  to  give  the  legal  construction  to  the  instrument 

But  whether  the  Court  gave  the  right  construction  to  the 
patent  in  dispute,  so  far  as  regards  the  kind  of  flyer  to  be 
used  in  it,  is  a  proper  question  for  consideration  now ;  and  if 
any  mistake  has  occurred  in  relation  to  it,  in  the  hurry  and 
suddenness  of  a  trial,  it  ought  to  be  corrected,  and  will  be 
most  cheerfully.  There  is  no  doubt  as  to  the  general  prin- 
ciple contended  for  by  the  defendant  in  this  case,  that  a 
patentee  should  descrjj)e  with  reasonable  certainty  his  in- 
vention.   Several  reasons  exist  for  this.    One  is,  the  act  of 
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Congress  itself  requires,  that  he  "  shall  particularly  specify 
and  point  out  the  part,  improvement  or  combination  which 
he  claims  as  his  own  invention."  Act  of  July  4,  1836, 
ch.  357,  ^6 ;  6  Stat,  at  Large,  p.  119.  And  another  is,  that 
unless  this  is  done,  the  public  are  unable  to  know  whether 
they  violate  the  patent  or  not,  and  are  also  unable,  when  the 
term  expires,  to  make  machines  correctly,  and  derive  the 
proper  advantages  from  the  patent.  BoviU  v.  Moore,  Da- 
vies'  Cases,  361 ;  Philips  on  Patents,  286 ;  Lowell  v.  Lewis^ 
1  Mason,  182,  189. 

These  principles,  however,  are  not  inconsistent  with 
another  one,  equally  well  settled,  which  is,  that  a  liberal 
construction  is  to  be  given  to  a  patent,  and  inventors 
sustained,  if  practicable,  without  a  departure  from  sound 
principles.  Only  thus  can  ingenuity  and  perseverance  be 
encouraged  to  exert  themselves  in  this  way  usefully  to  the 
community ;  and  only  in  this  way  can  we  protect  intel- 
lectual property,  the  labors  of  the  mind,  productions  and 
interests  as  much  a  man's  own,  and  as  much  the  fruit  of  his 
honest  industry,  as  the  wheat  he  cultivates,  or  the  flocks  he 
rears.  Ch-ant  v.  Raymond,  6  Peters,  218.  See  also  Ames  v. 
Howard,  1  Sumn.  482,  486  ;  Wyeth  v.  Stone,  1  Story,  273, 
287 ;  BUmchard  v.  Sprague,  2  Story,  164. 

The  patent  laws  are  not  now  made  to  encourage  monopo- 
lies of  what  before  belonged  to  others,  or  to  the  public,  — 
which  is  the  true  idea  of  a  monopoly,  —  but  the  design  is  to 
encourage  genius  in  advancing  the  arts,  through  science  and 
ingenuity,  by  protecting  its  productions  of  what  did  not  be- 
fore exist,  and  of  what  never  belonged  to  another  person,  or 
the  public. 

In  this  case,  therefore,  the  jury  were  instructed  to  con- 
sider the  case  under  these  liberal  views,  but  not  to  hold  the 
patent  valid,  unless  the  invention,  such  as  the  Court  con- 
strued it  to  be  in  point  of  law,  was  described  with  so  much 
clearness  and  certainty,  that  othei^  machines  could  readily 
be  made  from  it,  by  mechanics  acquainted  with  the  subjec 
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LookiDg  to  the  whole  specification  and  drawing,  both  the 
figure  and  language,  could  any  one  doubt  that  bow-flyers 
were  intended  to  be  used  in  the  new  combination  which  was 
patented  ?  The  figure  is  only  that  of  a  bow-flyer,  so  is  the 
language.  First,  the  spindles  are  described  as  working  up 
and  down  ^'  through  the  bottom  of  the  flyers,  as  seen  at  a," 
which  is  not  possible  in  case  of  the  open  flyer,  as  that  has 
no  bottom  for  the  spindle  to  work  in. 

Again  the  specification  says,  "  to  the  bottom  of  each  flyer 
a  tube  wheel  is  attached,  as  seen  at  6,  figures  1  and  2,'* 
which  is  impracticable  with  an  open  flyer.  Again  it  says, 
motion  is  communicated  to  the  flyer  independently,  but 
that  is  not  feasible  with  the  open  flyer.  And  finally, 
towards  the  close,  in  order  to  remove  all  possible  doubt,  the 
specification  adds,  —  '4t  will  be  seen,  that  the  flyers,  as  used 
by  me,  and  shown  at  t  i  and  kk,  are  made  in  one  continuous 
pieccy  instead  of  being  open  at  the  bottom,  as  is  the  case 
with  those  generally  used  in  the  English  fly-frame."  All 
know,  that  the  flyer,  in  one  continuous  piece,  is  the  bow* 
flyer.  Beside  this,  other  admitted  or  apparent  facts  tend- 
ed to  show,  that  the  bow-flyer  alone  was  intended.  One 
great  advantage,  claimed  from  the  new  combination  in  the 
patent,  was  an  increased  velocity  of  the  spindle.  Thus,  in 
the  early  part  of  the  specification,  it  is  stated,  among  the 
advantages  of  his  improvement,  that  'Uhe  machine  will 
bear  running  at  a  much  higher  velocity  than  the  English 
fly-frame."  And  towards  the  close,  he  says,  that  it  is  the 
use  of  the  flyer  in  "one  continuous  piece,"  i.  e.,  the  bow- 
flyer,  instead  of  the  open  one,  as  in  the  English  fly-frame, 
which,  "among  other  resisons,  enables  me  to  give  the  in- 
creased velocity  above  referred  to."  How  could  there,  then, 
be  any  reasonable  doubt,  that  in  his  patent  it  was  this 
bow-flyer  he  intended  to  use  in  his  new  combination? 

In  truth  he  not  only  says  so,  and  could  not  otherwise 
obtain  one  of  his  principal  objects  and  advantages,  but  it  is 


^ 


OCTOBER  TERM,  1845.  59 

DaToll  et  al,  v.  Brown. 

manifest  from  the  form  of  the  flyer  itself,  and  was  not 
doubted  at  the  trial,  that  only  the  bow-flyer  could  be  geared, 
as  he  described  his  flyer  to  be,  in  two  places,  through  its 
bottom  I  the  other  form  of  the  open  flyer  confessedly  hav- 
ing no  bottom  susceptible  of  being  used  or  geared  in  this 
manner. 

But  it  is  said,  the  clause  at  the  end  does  not  specify  this 
kind  of  flyer,  and  therefore  all  the  rest  of  the  specification 
is  useless,  redundant,  and  entitled  to  no  weight  in  deciding 
what  kind  of  a  flyer  is  referred  to  in  the  closing  part  of  the 
specification. 

We  think  othervrise.  Sometimes  the  preamble,  even,  may 
be  resorted  to  for  ascertaining  the  object  of  the  specification. 
Wmans  v.  Boston  ^  Prov.  R.  R.  Co.  2  Story,  412.  Some- 
tunes,  the  body  of  the  specification.  Russell  v.  Cowley,  1 
GrcHnp.  Mees.  ic  Rose.  864,  876.  Sometimes,  the  summing 
txp.  Moody  v.  Fiske,  2  Mason,  112,  118.  And  sometimes, 
the  formal  clause  at  the  end  of  the  specification.  Generallyi 
all  of  them  are  examined  together,  unless  the  formal  clause 
seems  explicitly  to  exclude  the  rest,  and  require  a  decision 
on  itself  alone.  McFarlane  v.  Price,  1  Starkie,  R.  199 ; 
-Bear  V.  Cuiler,  Ibid.  364;  1  Story,  286;  2  Story,  169,  170; 
Ames  v.  Howard,  1  Sunm.  482,  486;  11  East,  101. 

But  there  is  no  such  exclusion  or  conflict  between  the 
formal  clause  and  the  rest  of  the  specification.  On  the  con- 
trary, it  speaks  of  no  different  spindles  from  what  he  had 
just  described  and  boasted  of,  as  giving  the  increased  velocity 
his  machine  possessed.  And  when  he  proceeds  to  describe 
what  he  claims  therein,  as  new,  to  be,  '^  the  arrangement  of 
the  spindles  and  flyers,  in  two  rows,  in  combination  with 
the  described  arrangement  of  gearing,"  be  manifestly  refers, 
not  to  spindles  or  flyers  generally,  but  the  spindles  and  flyers 
before  exhibited  in  his  drawing,  and  described  in  his  speci- 
fication, viz.,  the  short  spindle  and  bow-flyer,  rather  than 
the  long  spindle  and  open  flyer.     And  it  is  not  pretended, 
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that  any  other  kind  of  spindle  or  flyer  could  act  in  combi- 
nation with  the  described  arrangement  of  gearing,"  which 
he  had  before  given,  of  spindles  working  through  the  bot- 
tom of  the  flyers,  and  a  tube  wheel  attached  to  the  bottom 
of  each  flyer. 

There  was  no  fact  in  doubt  about  this,  to  be  left  to  the 
]ury ;  and  there  was  but  one  construction  as  to  the  kind  of 
flyer  intended  to  be  used,  that  was  consistent  either  with  the 
drawings,  or  the  express  language  employed,  or  the  chief 
object  of  the  machine  in  its  increased  velocity,  or  in  the 
practicability  of  gearing  it  in  the  manner  before  described 
by  him  in  two  important  particulars,  or  of  giving  motion  to 
it  "  independently."  It  is  as  clear  and  decisive  on  this  point 
as  if  he  had  said,  the  before  described  spindles  and  flyers, 
because  he  says  the  spindles  and  flyers,  '^with  the  described 
arrangement  of  gearing;  "  and  no  other  spindles  or  flyers, 
but  the  short  spindles  and  bow-flyers,  could  be  geared  in  the 
manner  before  described,  through  the  bottoms  of  the  latter. 

Matters  like  these  must  be  received  in  a  practical  manner, 
and  not  decided  on  mere  metaphysical  distinctions.  Crass^ 
ley  V.  Beverley^  3  Carr.  &  Payne,  513,  614. 

Taking  with  us,  also,  the  settled  rules,  that  specifications 
must  be  sustained,  if  they  can  be  fairly  {Russell  v.  Cowley, 
1  Cromp.  Mees.  &>  Rose.  864,  876 ;  Wyeih  v.  Stofie,  1  Story, 
273,  287),  that  we  should  not  be  astute  to  avoid  inventions, 
and  that  it  is  a  question  for  the  Court,  and  not  the  jury, 
whether  the  specification  can  be  read  and  construed  intel- 
ligibly in  a  particular  way  {Whitney  v.  Emmetiy  Baldw. 
303,  315  ;  Blanchard  v.  ^ague,  2  Story,  164,  169),  we 
think  the  instructions  given  at  the  trial  in  this  case  were 
correct,  and  that  no  sufiicient  ground  has  been  shown  for  a 
new  trial 

Motion  re/used. 
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Joseph  Jenkins  vs^  Chasles  H.  Eldredge  and  others. 

ne  terms  of  a  final  judgment  cannot  be  altered  by  the  Court  in  any  material  part, 
exDept  on  a  review,  or  appeal,  or  wtit  of  cnor,  or  rehearing  allowed  for 


Decrees  are  final,  after  the  end  of  the  term  at  which  they  are  rendered,  nnless 
specially  entered  otherwise,  and  tfaey  are  final  after  entered  up  as  find  on  some 
dsy  belbte  the  end  of  the  term,  with  a  view  to  other  proceedings  upon  them  as 
final  decrees.  Especially  are  they  not  to  be  altered  when  so  entered  by  agree- 
ment of  the  parties. 

Extending  time  for  payment  of  a  mortgage  when  foreclosed,  is  granted  afterwards 
as  an  exception  in  eqoity,  but  extending  the  time  to  redeem  in  an  appUcatioo  to 
redeem,  on  which  a  final  decree  has  once  been  rendered,  will  not  be  so  granted 

Proceedings,  such  as  the  paying  money  on  an  execution,  the  opening  of  biddings 
at  sales,  and  reports  of  Masters,  are  not  exceptions,  but  relate  to  new  matters, 
after  the  decree,  when  they  do  not  precede  a  final  decree. 

Withooi  special  statutes,  accident  in  not  appearing,  or  otherwise,  happening  before 
final  decree,  cannot  be  relieved  against  after  final  decree,  unless  by  bill  in  equity, 
or  nnless  fraud  was  mingled  with  it,  or  irregularity  in  the  piooeedings. 

The  point  trader  consideration  in  this  case  arises  upon  a 
petition,  filed  in  it  by  Jenkins,  March  29th,  1846,  at  the 
adjourned  term,  praying  that  the  time  for  the  payment  of 
certain  money  by  him,  which  had  been  ordered  in  a  decree 
in  the  cause,  might  be  ext^ided  diirty  days. 

The  original  proceeding  was  a  bill  in  chancery  by  Jenkins 
against  the  defendants,  which  had  been  argued  and  decided 
in  his  favor  at  the  May  term,  1845. 

But  no  final  decree  having  been  entered  up,  and  an  appeal 
being  contemplated  by  the  respondents,  they  mutually  agreed, 
about  the  first  of  January,  1846,  to  certain  alterations  in  the 
minutes  for  the  decree,  which  had  been  prepared  by  the  Judge 
who  delirered  the  opinion,  and  filed  a  written  stipulation  for 
judgment  to  be  rendered  in  conformity  to  the  new  terms 
agreed  upon,  without  appeal.  It  was  accordingly  so  entered 
January  1st,  1846. 

Among  the  terms  was  the  payment  by  Jenkins,  by  the  1st 
of  April,  1846,  of  a  certain  sum  of  money,  amounting  to  near 
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$40,000,  which,  by  this  petition,  he  asks  leave  to  have  thirty 
days  more  for  collecting  and  paying  over. 

The  reasons  assigned  for  asking  a  longer  time,  were,  the 
length  of  an  arbitration,  which  had  been  necessary  to  settle 
a  part  of  the  amount,  and  the  generally  disturbed,  uncertain 
and  straitened  condition  of  the  money  market 

No  evidence  was  offered  by  the  plaintiff,  but,  on  the  part  of 
the  respondents,  Mr.  Thayer  was  examined,  and  he  testified, 
that  such  an  amount  of  money  could  readily  have  been  bor- 
rowed on  good  mortgages,  at  six  per  cent,  at  any  time  since 
January  1st,  1846,  in  Boston ;  and  some  loans  of  large  sums 
had  been  made  at  five  and  a  half  and  five  per  cent,  during 
that  period,  subject  to  be  recalled  on  notice  of  four  and  six 
months. 

Charles  P,  durtiSj  for  the  petitioner;  William  H.  Cfard- 
tier,  for  the  respondents. 

WooDBURT,  J.  The  general  rule  on  this  subject  is  beUeved 
to  be  much  the  same  in  Courts  of  Equity  as  in  those  of  law ; 
and  it  is,  that,  after  final  judgment,  the  terms  of  it  cannot  be 
altered,  in  any  essential  particulars,  except  on  a  review,  or 
writ  of  error,  or  appeal ;  or,  at  least,  on  a  rehearing,  allowed 
after  showing  sufficient  cause.  Aiders  v.  Whitney,  1  Story, 
310;  Doggett  v.  Emerson^  ante,  p.  1. 

When  a  judgment  is  to  be  considered  as  final,  is  a  different 
question ;  but  it  is  usually  regarded  as  final,  after  the  end  of 
the  term  at  which  it  is  rendered,  when  there  is  no  special 
minute  to  the  contrary.  1  Story,  Eq.  PI.  ^  403.  See  61st 
Rule  of  this  Court 

All  judgments  are,  in  such  case,  generally  drawn  up  as  if 
completed  then,  and  that  must  be  considered  the  registry  or 
enrollment  of  them,  where  there  is  no  entry  or  agreement  to 
the  contrary.    See  62d  Rule. 

But  when,  as  in  this  case,  a  judgment  or  decree  is  settled  by 
agreement  of  the  parties,  and  is  entered  as  completed  on  some 


OCTOBER  TERM,  1845.  68 

Jenkins  v.  Eldredge  et  al, 

particular  day;  or  when  one  is  so  entered,  by  direction  of 
the  Court,  without  any  such  agreement,  it  must,  by  analogy, 
be  considered  as  final  from  that  day,  and  execution  will  issue 
accordingly,  when  asked  for,  or  any  other  proceedings  be  had 
appropriate  on  a  final  judgment 

AAer  that  day  it  ceases  to  exist  in  loose  minutes,  or  on  the 
waste  docket,  or  in  any  way  unadjusted ;  and  these  are  the 
ordinary  tests  of  its  being  finished  or  final.  2  Maddock's  Ch. 
P.  373;  r  Brown's  P.  C.  204 ;  I  Ves.  Jr.  251 ;  7  Ves.  293. 

Perhaps  after  that,  a  mei^e  clerical  mistake  in  the  figures, 
or  in  a  formal  part  of  the  judgment  or  decree,  may  be  cor- 
rected, either  on  motion  or  petition,  but  nothing  done  which 
goes  to  its  merits  and  to  the  principles  or  orders  themselves, 
that  have  been  made  by  the  Court  7  Ves.  293 ;  12  Ves. 
466,  458;  1  Hoff.  P.  659;  2  Smith,  Ch.  14;  2  John.  Ch.  R. 
205 ;  4  John.  Ch.  R.  545 ;  1  Story,  310 ;  12  Peters,  492 ;  3 
Wheat  591 ;  3  Peters,  431 ;  12  Wheat  10 ;  9  Peters,  771. 

Are  there  any  exceptions  to  these  general  principles,  in 
cases  where  time  is  given  in  the  judgments  to  make  pay- 
ments or  sales,  or  where  a  Master  is  to  make  examinations 
and  reports? 

None  have  been  cited  at  the  bar,  and  none  are  within  my 
own  recollection,  except  in  cases  of  bills  to  foreclose  a  mort- 
gage. There,  in  the  decree  to  make  payment  within  a  given 
time,  the  period  has  been  extended,  on  the  payment  of  inter- 
est and  cost    3  Peere  Wms.  343;  1  Bro.  C.  C.  183. 

But  this  departure  from  the  original  judgment  has  been 
regretted,  and  it  has  been  refused  in  the  case  of  bills  brought 
to  redeem  mortgages,  which  was  the  case  with  one  part  of 
the  present  proceeding.  17  Ves.  382 ;  2  Maddock's  Ch.  Pr. 
377 ;  Brinkerhof  v.  Lansings  4  John.  Ch.  R.  66,  76. 

Because,  as  the  Court  say,  in  this  last  case,  the  plaintiff, 
who  asks  the  favor,  comes  into  Court  voluntarily,  and  should 
be  always  ready,  or  able  to  be  ready  to  redeem,  before  suing. 
While  in  the  first  case  the  defendant,  who  asks  more  indul- 
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gence,  does  not  come  into  Court  voluntarily,  nor  profess  any 
readiness  to  pay^  and  hence,  under  certain  circumstances, 
longer  time  has  been  granted  to  him.  2  Maddock's  Ch.  Pr. 
377. 

There  is  another  class  of  cases,  where  in  the  proceedings 
themselves,  after  the  final  judment,  the  Court  will  interfere, 
such  as  opening  the  biddings  in  a  proper  case,  on  depositing 
the  money  received*    2  Maddock's  Ch.  Pr.  385. 

So  at  law,  directing  payments  of  the  money  into  Court  by 
the  sheriflf,  or  to  one  of  the  parties  in  claims  by  two,  under 
the  executicm. 

These,  however,  it  will  be  seen,  relate  to  the  proceedings 
after  the  final  judgment,  and  not  to  any  change  in  the  terms 
of  the  judgment  itself  A  judgment  is  final,  notwithstanding 
certain  consequential  proceedings  are  to  be  had  by  a  Master, 
6oc  Quackenbush  v.  Leonard^  10  Paige,  131 ;  Gfirod  v.  JUi- 
chaudy  4  How.  503. 

There  is  still  another  class  of  cases,  where  Courts  have 
interfered  after  final  judgment,  to  act  on  the  judgment  itself, 
sometimes  as  at  common  law,  sometimes  under  special  stat- 
utes,  and  sometimes  under  new  and  distinct  process,  such  as 
audita  querela^ 

But  in  this  instance,  there  is  no  special  statute,  nor  any 
process  of  audita  querela;  and  the  only  question  remaining 
is,  whether  there  is  any  thing  which,  on  motion  or  petition 
as  at  common  law,  can  justify  an  interference  with  the  judg- 
ment itself,  and  a  change  in  the  time  agreed  on  and  direct^ 
for  the  payment  of  the  money. 

If  there  had  been  fraud  shown  in  the  agreement,  or  a  clear 
mistsdLC,  so  as  to  justify  in  equity  annulling  it,  the  judgment 
founded  on  it  would  not  stand  very  strong  in  faro  conscientuB. 
And  if  it  could  be  vacated,  it  would  be,  on  facts  very  difTer- 
ent  from  those  which  are  presented  here,  and  on  a  separate 
bill  in  equity  usually. 

So,  if  a  judgment  had  been  rendered  without  any  agree- 
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ment  and  without  appearance,  in  consequence  of  no  actual 
service  or  notice  to  the  defendant,  or  of  some  accident,  or 
with  an  appearance,  but  from  an  act  of  God,  or  some  other 
inevitable  cause,  or  from  some  wrong  of  the  other  party,  a 
good  defence  existing  had  not  been  interposed;  in  such  cases 
there  would  be  equitable  ground  for  relief,  much  stronger 
than  any  averred  in  this  case. 

In  States,  however,  where  no  statutes  exist  expressly  rem- 
edying such  cases,  it  is  very  questionable  whether  any  power 
exists  at  common  law  to  re-open,  or  change,  in  a  material 
part,  any  final  judgment.  Ddancey  v.  Brownetty  4  John. 
136;  Popina  v.  McAllister ^  4  Wash.  0.  C.  393;  Camenm  v. 
Af  Roberts,  3  Wheat  591 ;  8  Dowling,  P.  C.  664  See  contra, 
6  Wend.  562 ;  2  Greenl.  109. 

And  though  in  Cameran^s  case  some  years  had  elapsed, 
the  principle  is  the  same,  whether  it  be  days  or  years,  if  the 
^  judgment  has  gone  from  the  waste-book  and  minutes,  and 
been  entered  up  as  perfected. 

The  Supreme  Court  were  much  divided  on  this  point  in  a 
case  at  the  last  session,  where  the  accident  was  very  clear 
and  the  equity  strong.  It  ^as  a  prayer  for  a  mandamus  to 
the  Judges  of  the  Circuit  Court  of  the  District  of  Columbia, 
to  issue  an  execution,  which  they  had  suspended  against  a 
debtor,  where  l^e  had  been  defaulted  and  judgment  perfected 
against  him ;  but  by  mistake  as  to  the  term  of  the  Court,  he 
did  not  appear. and  plead  as  intended  a  discharge  in  bank- 
ruptcy, which  he  had  previously  received.  A  majority  of 
the  Supreme  Court  thought  the  execution  could  not  properly 
be  suspended,  unless  the  judgment  on  the  default  was  irreg- 
ular and  incomplete  under  the  laws  of  the  District,  as  was 
contended.  The  application  for  a  mandamus  failed  from  an 
equal  division  of  opinion  on  that  point  chiefly.  Dixon  v. 
Miller  J  not  reported. 

No  reasons  exist  here  at  all  equal  in  strength  to  any  of 
those  in  favor  of  an  interference;  and  hence  its  propriety 
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becomes  more  questioDable  than  in  any  of  those,  though  ia 
them  it  has  been  refused. 

But  beside  these  objections,  this  judgment  is,  in  terms,  the 
result  of  a  deliberate  written  agreement,  signed  and  filed  by 
the  parties  in  the  cause ;  and,  to  change  such  a  judgment, 
after  entered  up,  tirithout  a  new  agreement  by  the  parties,  or 
other  reasons  than  have  been  assigned  here,  could  not  be 
vindicated,  it  is  believed,  by  any  sound  principle  whatever, 
or  any  precedent 

This  conclusion  is  the  less  objectionable,  on  account  of  its 
operation  here,  than  it  might  be  in  some  cases,  as  the  terms 
of  the  judgment  or  final  decree  in  this  case  are  such,  that 
before  a  sale  of  the  property  on  the  failure  of  the  plaintiff  to 
make  payment  by  the  first  of  April,  the  Master  must  give 
from  forty  to  sixty  days'  notice ;  the  shortest  time  reaching 
beyond  the  indulgence  now  ask^  And  if  the  plaintiff,  on 
the  day  of  sale,  has  the  amount  required  ready,  he  can  buy 
in  the  estate  at  any  price  he  chooses,  as  the  surplus,  over 
that  amount,  is  to  go  entirely  to  himself. 

Petition  refused. 


In  thb  matter  op  Thomas  Sheazle.  and  others,  British 

PRISONERS,    PETITIONERS  FOR    A   HABEAS  CORPUS. 

Under  the  treaty  with  Qreat  Britain  of  August,  1842,  prisoners,  chained  with 
piracy,  committed  contrary  to  acts  of  parliament,  and  on  board  a  British  Tessel, 
may  be  arrested  here,  and  surrendered  without  any  special  act  of  Congress  to 
carry  that  treaty  into  efiect. 

They  may  be  examined,  and,  if  believed  guilty,  be  ordered  into  custody  with  a  riew 
to  a  future  surrender;  and  this  may  be  done  by  a  magistrate  of  a  State,  though  he 
is  not  compellable  to  do  it  by  the  United  States. 

The  order  to  surrender  may  be  signed  by  the  secretary  of  state,  and  issue  firom  the 
state  department. 
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WiUioat  such  proceedings  for  a  sarrender  as  are  in  that  treaty,  the  law  of  natioos 

leaves  it  optional  with  the  execotiTe. 
The  application  for  the  surrender  may  be  made  by  the  British  minister,  and' need 

not  be  fisonded  on  a  preYioos  indictment  found  against  the  prisoners  by  the 

British  tribanals,  or  on  any  warrant  issuing  therefrom. 

This  was  a  petition  for  a  habeas  corpus  on  account  of  what 
was  averred  to  be  an  unlawful  imprisonment  of  the  petition* 
ers  in  Leverett  street  jail,  by  means  of  an  illegal  warrant 
from  James  Buchanan,  Secretary  of  State,  executed  by  the 
marshal  of  the  District  of  Maine. 

The  writ  was  issued  and  the  prisoners  brought  into  Court 
the  same  day,  being  October  16th,  1845,  and  the  keeper  of 
the  prison  returned,  as  the  cause  of  the  detention,  a  warrant 
against  the  prisoners  in  the  hands  of  Virgil  D.  Parris,  marshal 
of  Maine,  for  the  purpose  of  taking  and  delivering  them  to 
the  British  consul  or  vice-consul  for  trial  in  Great  Britain. 

The  said  Parris  set  out  in  a  supplemental  return  the  war- 
rant itfldf,  as  having  been  issued  September  25th,  1845^ 
stating  among  other  things,  that  Sir  R.  Packenham,  the  am- 
bassador from  Great  Britain,  had  applied  to  the  American 
government,  under  the  treaty  with  that  nation,  of  August, 
1842,  for  the  surrender  of  these  prisoners  for  trial  for  the 
crime  of  piracy,  being,  as  was  alleged,  the  subjects  of  Great 
Britain,  and  guilty  of  said  crime  on  board  the  British  barque 
Champlain  on  the  high  seas. 

It  was  further  averred  in  the  warrant,  that  the  prisoners, 
after  the  commission  of  the  offence,  had  landed  first  in 
the  United  States  at  Machias,  in  the  State  of  Maine;  that 
they  had  there  been  arrested  and  examined  for  the  offence  by 
Albert  Pilsbury,  a  justice  of  the  peace  for  said  State,  who, 
finding  probable  cause  for  conviction  of  them,  had  sent  them  to 
priscm,  and,  on  this  requisition  under  the  treaty  aforesaid,  the 
warrant  firom  the  state  department  required  the  marshal  of 
Maine  to  deliver  them  up  to  the  consul  or  vice-consul  of  the 
British  government,  who  might  be  authorized  to  take  them 
home  for  trial. 
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The  case  was  fully  argued  by  RarUoul,  the  district  attor- 
ney for  the  United  States,  in  behalf  of  the  government,  and 
Eldridge  for  the  prisoners. 

The  opinion  of  the  Court  was  delivered  by 

Woodbury,  J.  This  case  is  important,  as  involving  the 
liberty  of  individuals  on  the  one  hand,  and  the  duties  of  the 
government  in  fulfilling  solemn  stipulations  of  treaties  on  the 
other. 

In  the  first  place,  it  is  uncontroverted,  that  the  prisoners 
were  a  part  of  the  crew  of  a  British  vessel,  —  were  British 
subjects,  —  were  charged  with  the  commission  of  a  crime 
under  British  jurisdijction  and  against  British  laws.  It  was 
a  piracy,  created  by  acts  of  parliament,  and  not  one  under 
the  laws  of  nations.  They  are  not,  then,  amenable  to  our 
tribunals  and  laws  for  final  trial  or  punishment,  but  ought  to 
be  examined,  and  if  guilty,  punished  by  the  tribunals  and 
laws  under  whose  jurisdiction  they  lived  when  the  offence 
was  committed,  and  whose  penalties,  if  any,  they  have  in* 
curred. 

It  was,  then,  a  proper  case,  and  one  expressly  enumerated 
under  the  stipulations  in  the  treaty  of  1842  for  a  surrender  of 
a  supposed  offender. 

But  without  such  a  stipulation,  however  fit  it  might  seem 
in  point  of  comity  or  morals  to  surrender  citizens  of  other 
countries  to  answer  for  offences  committed  at  home  against 
their  own  laws,  it  is  usually  considered  that  there  is  no  polit- 
ical obligation  under  the  laws  of  nations  to  do  it  Holmes  v. 
Jennisan,  14  Peters,  640,  549 ;  United  States  v.  Davis,  2 
Sumner,  482,  486. 

It  is  optional  to  do  it  or  not,  though  in  case  of  mere  politi- 
cal offences,  it  is  seldom  done.  Mure  v.  Kaye,  4  Taunt 
34;  Short  v.  Deacon,  10  Serg.  &,  R.  125.  But  see  In  the 
matter  of  Washburn,  4  John.  Ch.  R.  106 ;  1  American  State 
Papers,  1 15 ;  New  York  v.  MUn,  11  Peters,  102.  See  United 
States  V.  Nash,  Bee's  Ad.  266. 
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The  next  objection  is,  that  the  inquiry  into  the  conduct  of 
the  prisoners,  preliminary  to  their  commitment,  was  not  had 
by  a  competent  ofScer. 

We  have  no  doubt  it  is  proper  for  us  to  look  behind  the 
warrant,  so  far  as  to  see  that  it  was  issued  in  a  proper  case 
and  by  a  competent  officer.  Joseph  SmUKs  case,  6  Law 
Reporter,  57,  61 ;  MUbwm's  case,  9  Peters,  704 

It  is  conceded,  that  the  inquiry  relied  on  was  not  had  by 
any  officer  of  the  British  government. 

By  the  analogy  to  cases  of  fugitives  from  justice  in  one 
Slate  to  another,  there  would  seem  to  be  some  ground  for 
this  objection.  In  that  class  of  cases,  it  is  believed  to  be 
customary  to  accompany  the  demand  for  a  surrender  with 
some  evidence  of  a  preliminary  examination,  and  a  warrant 
or  indictment,  if  not  a  conviction  of  the  offender  at  home  for 
some  breach  of  the  penal  code.  At  least  an  affidavit  of  guilt, 
made  there,  seems  indispensable  by  the  act  of  Congress  of 
February  12th,  1793,  ch.  7,  1  Statutes  at  Large,  302.  Such 
may  have  been  the  practice  also,  generally,  if  not  always, 
under  Jay's  treaty  of  1794  Under  a  treaty  with  Prussia,  it 
18  said  that  a  consul  has  been  authorized  to  make  such  a 
preliminary  examination,  as  in  some  cases  consuls  ^are  au- 
thorized to  try  questions  of  prize  by  some  governments.  But 
the  present  application  is  made  by  virtue  of  the  tenth  article 
of  the  treaty  of  August  9th,  1842,  with  Great  *  Britain,  and 
which  expressly  provides  for  an  examination  of  the  evidence 
of  criminality  by  some  magistrate  in  the  place  or  country 
where  the  supposed  offender  is  arrested.  He  may  merely  be 
charged  with  one  of  the  crimes  specified  in^  the  treaty  as 
having  been  committed  within  the  jurisdiction  of  Great  Brit- 
ain, and  may  seek  an  asylum,  or  be  found  within  our  terri- 
tories; and  then  a  magistrate  here  is  empowered  to  issue  his 
warrant  and  arrest  the  fugitive,  and  himself  examine  into 
the  imputed  offence  before  committing  him,  and,  unless  sat* 
isfied  of  the  guilt,  will  not  detain  him. 
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This  eyidently  was  intended  to  reach  cases  where  no  such 
examination  had  been  made  elsewhere,  and  the  only  remain- 
ing question  under  this  head  is,  whether  the  examination  in 
the  present  case  was  made  here  by  a  competent  magistrate. 

It  has  been  contended,  that  no  magistrate  is  competent  for 
this  purpose,  unless  he  be  one  commissiooed  under  the  gen- 
eral government.  There  is  some  plausibility  in  this,  and  it 
has  been  held  by  Judge  Roane  and  others  in  Virginia,  that 
any  duty  devolyed  by  the  general  government  on  State 
Courts  or  officers,  who  hold  commissions  under  the  States 
alone,  ne^  not  be  performed  by  tliem,  unless  they  please. 
Serg.  on  Const  276  to  290 ;  Federalist,  No.  81 ;  1  Virginia 
Cases,  321 ;  2  Virginia  Cases,  34 ;  1  Dana,  442 ;  Martin  v. 
Hunter's  Lessee^  1  Wheat.  304,  354  See  also  Houston  v. 
Moore,  5  Wheat  1,  27,  28 ;  7  Conn.  239 ;  South  Car.  L.  R. 
300;  UnUed  States  y.  Lathrop,  17  John.  R.  4;  Conkling's 
Practice,  399. 

In  Wayman  y.  Southard,  10  Wheat  1,  40,  Chief  Justice 
Marshall  says,  in  relation  to  the  "Agency  of  State  officers" 
for  the  general  government : — 

"  The  laws  of  the  Union  may  permit  such  agency,  but  it 
is  by  no  means  clear  that  they  can  compel  it" 

It  certainly  would  be  an  anomaly  to  hold  any  such  officers, 
against  their  wishes,  to  be  amenable  and  acting  as  officers  for 
the  general  government,  or  to  exercise  compulsory  control 
over  them  on  subjects  where  the  State  authorities  have  im- 
posed no  such  obligation.  Justice  Johnson,  1  Wheat  362. 
Some  other  cases  sustain  their  doings  in  civil  matters,  though 
not  in  criminal  ones.   United  States  v.  Dodge,  14  John.  R.  95. 

It  has  been  customary  for  Congress  to  authorize  suits  in 
the  State  Courts  for  penalties  under  some  of  the  revenue 
laws,  and  to  collect  debts  there  by  assignees  under  the  bank- 
rupt laws,  if  not  in  other  cases.  Sullivan  v.  Bridge,  1  Mass. 
611 ;  Brown  v.  Cuming,  2  Caines,  R.  33;  WardY.  Jenkins, 
10  Met  000. 
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And  Tucker,  in  his  edition  of  Blackstone,  (vol.  1,  pt.  1, 
p.  182,)  says,  Congress  may  vest  such  power  in  State  Courts 
in  small  offences  against  the  peace  and  the  revenue  laws. 
Constables  in  New  Elngland  have  venires  directed  to  them 
from  United  States  Courts  to  summon  juries,  and  do  it. 

It  has  been  so  fojr  half  a  century,  and  if  they  should  refuse, 
perhaps  we  could  not  enforce  it;  but  if  they  act,  the  juror  is 
in  contempt,  and  has  often  been  fined  and  legally,  if  so  smn- 
moned  and  he  did  not  come.  See  the  form  of  venire,  &c.,  in 
Ufiiied  States  v.  Smith,  post  So  we  use  State  jails  and 
State  prisons;  but  there  the  State  laws  usually  permit  it 
in  express  terms.  But  not  so  as  to  constables  to  serve  venires; 
and  as  to  jails,  it  is  permissive  often,  it  is  believed,  rather 
than  directory. 

But  at  the  same  time,  if  duties  are  previously  devolved  on 
magistrates  by  their  own  State  laws,  —  such,  for  instance,  as 
the  examination  into  alleged  crimes,  and  if  found  not  to  be 
triable  by  them,  to  hand  the  prisoners  over  to  the  United 
States  or  other  governments  having  jurisdiction ;  and  if  by 
treaties  or  laws  of  the  United  States,  they  are  requested  to 
perform  these  same  duties,  or  their  acts  in  performing  them 
are  adopted  as  valid,  the  subject  assumes  a  new  aspect 

In  Prigg  V.  Pennsylvania,  16  Peters,  539, 631,  Chief  Jus- 
tice Taney  and  J.  Daniels,  held,  I  think  discreetly,  that  States 
may  properly  pass  laws,  if  they  please,  to  aid  Congress  in 
enforcing  duties,  and,  if  not  conflicting  with  any  by  Con- 
gress, they  are  valid,  and  to  be  encouraged. 

So  if  their  magistrates,  under  old  powers  or  new  ones,  are 
willing  to  perform  duties  and  do  perform  them,  without  ex- 
ception taken  before  magistrates,  we  think  their  proceedings 
can  be  sustained.  Such  is  this  case,  and  we  confine  ourselves 
to  this  alone.  They  act  virtually  in  the  first  instance  under 
their  own  State  laws,  which  require  them  to  make  prelimi- 
nary inquiries  into  offences.  See  cases  before  cited,  and  Gor- 
don's Digest,  UBS,  note,  and  1  Wheat.  336,  They  act  also  safe- 
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I7  for  the  prisoners  and  the  goremment,  when  a  treaty  adopts 
their  doings,  as  they  are  bound  in  all  cases  to  respect  treaties 
and  the  rights  under  them  in  the  discharge  of  their  duties,  no 
less  strongly  than  officers  of  the  general  government ;  and 
they  do  not  conyict  or  finally  try  the  guilt,  but  merriy 
hold  the  party  to  answer  and  be  tried  elsewhere.  1  Wheat 
304  They  acted  here,  too,  voluntarily,  and  without  objec* 
tion  taken  before  them.  After  all  this,  we  do  not  feel 
warranted  in  holding  their  acts  to  be  void  as  to  these  pris- 
oners. 

The  legislation  on  this  subject  by  Congress,  commenced 
with  the  earliest  operations  of  the  government.  By  an  act 
passed  September  24th,  1789,  ch.  20,  §  33,  the  justices  of  the 
peace  in  the  different  States  are  empowered  to  examine  and 
commit  offenders  in  cases  arising  under  the  laws  and  juris- 
diction of  the  United  States.  The  act  of  July  16th,  1798, 
ch.  13,  is  similar  in  character.  1  Statutes  at  Large,  609; 
Conkling's  Practice,  399.  A  treaty  has  all  the  binding  force 
of  a  law,  by  an  express  provision  of  the  constitution.  Art 
6th.  The  treaty  of  1842  seems  to  recognize  and  adopt  tiie 
propriety  of  such  an  examination  under  it,  <^  by  any  Judges 
or  other  magistrates "  having  power  over  similar  inquiries, 
and  to  certify  the  fact,  if  appearing  to  be  guilty. 

A  magistrate  commissioned  by  the  general  government, 
would  possess  no  more  power  in  such  case  than  one  com- 
missioned by  a  State,  unless  the  constitution,  or  a  treaty,  or 
an  act  of  Congress  had  conferred  upon  him  authority  to  carry 
on  such  an  inquiry,  except  perhaps  that  such  a  magistrate 
might  have  power  to  commit  persons  charged  with  offences 
against  the  United  States,  without  a  special  provision.  1 
Burr's  Trial,  807,  809.  We  must,  then,  recur  to  the  acts  of 
Congress  before  mentioned,  and  the  treaty  as  engrafting  or 
vesting  the  authority  in  this  case,  or  the  general  powers  de- 
volved by  State  laws  and  usages  on  justices  of  the  peace,  for 
making  die  first  inquiries  into  offences  that  have  been  com'- 
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mitted,  and  then  sending  the  prisoners  where  the  laws  of  the 
State,  or  the  supreme  law  of  the  land,  to  be  found  in  the  con- 
8tituti<m  and  treaties,  may  require.  See  in  Sergeant  on  Const 
Law,  281,  a  case  sustained  by  Judge  Cheves,  on  the  ground, 
that  the  duty  is  ministerial  rather  than  judicial,  and  no  trial 
or  prosecution  of  the  offence  is  carried  on  before  them.  So  in 
another  case,  Sergeant  on  Const  Law,  281.  So  CofMnAm- 
tpealth  y.  HoUaway^  5  Binn.  512,  the  authority  was  unques- 
tioned. 

The  treaty  makes  express  provision  that  the  certificate  be 
made  to  the  proper  executive  authority ^  in  order  that  a  war- 
rant may  issue  by  him  for  the  surrender  of  the  fugitives. 

Now,  if  a  treaty  stipulated  for  some  act  to  be  done,  entirely 
Judicial^  and  not  provided  for  by  a  general  act  of  Congress, 
like  that  before  cited,  as  to  examinations  such  as  here  before 
magistrates,  it  could  hardly  be  done  without  the  aid  or  pre^ 
liminary  direction  of  some  act  of  Congress  prescribing  the 
Court  to  do  it,  and  the  form. 

But  where  the  aid  of  no  such  act  of  Congress  seems  necessa* 
ry  in  respect  to  a  ministerial  duty,  devblved  on  the  executive, 
by  the  supreme  law  of  a  treaty,  the  executive  need  not  wait 
and  does  not  wait  for  acts  of  Congress  to  direct  such  duties 
to  be  done  and  how. 

There  is  no  appropriation  of  money  required,  so  as  to 
raise  the  question,  formerly  much  discussed,  as  to  the  power 
of  the  House  of  Representatives,  in  such  cases,  being  either 
concurrent  or  merely  declaratory. 

Nor  is  there  any  special  form,  or  assignment  of  authority, 
to  be  exercised  here,  which  requires  detailed  provisions  by 
legislation,  beyond  what  is  so  unusually  full  in  this  treaty 
itself.  See  on  this  the  debates  as  to  Jay's  treaty,  and  the 
convention  with  England  of  1818. 

A  case,  where  an  act  of  Congress  has  been  deemed  neces- 
sary to  aid  the  executive  in  enforcing  treaties,  is  one  passed 
2  March,  1829,  ch.  41  (4  Stat,  at  Large,  359),  for  imprison- 
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ing  deserters  from  foreign  vessels,  drawn  up  hj  myself. 
And  there  are  several,  where  appropriations  of  money  are 
necessary,  and  some,  changing  duties  on  imports,  to  conform 
to  treaties. 

It  is  here  only  on  the  ground,  that  the  act  to  be  done  is 
chiefly  ministerial,  and  the  details  full  in  the  treaty,  that  no 
act  of  Congress  seems  to  me  necessary.  Bee's  Ad.  286,  287. 
See  further,  1  BL  Com.  Ap.  by  Tucker,  1  to  6. 

What  is  '^the  proper  Executive  authority,"  under  the 
treaty,  is  the  next  question.  I  think  it  cannot  well  be 
doubted,  when  we  recollect  that  it  is  a  subject  connected 
with  the  duties  of  our  foreign  relations,  and  executive  or 
ministerial  in  its  character. 

Those  relations  are  in  charge  of  the  general  government, 
and  more  inunediately  of  the  state  department  in  that 
government,  under  the  direction  of  the  President. 

It  has  very  properly  been  said,  in  argument,  that  had  the 
President  in  person  been  intended,  he  would  probably  have 
been  designated  as  the  President,  or  the  executive.  And 
had  not  the  duty  been  ministerial,  some  branch  of  the  ju- 
dicial department  would  have  been  appointed  for  this  duty, 
or  the  judiciary  generally. 

In  the  case  of  United  Stales  v.  Nash  alias  RobbinSy  Bee's 
Adm.  266,  which  at  once  occurred  to  me  when  this  petition 
was  first  mentioned,  the  President  himself,  in  the  absence  of 
any  designation  of  the  officers  to  surrender  under  the  treaty  of 
1794,  seems  to  have  preferred  the  request  to  have  the  pris- 
oner surrendered,  and  the  Court,  under  that  request,  deliv- 
ered him  up  to  the  British  agents  when  brought  before  it  by 
a  habeas  corpus.  That  case,  when  first  read,  some  thirty 
years  since,  made  a  deep  impression  on  my  mind,  from  sym- 
pathies for  the  seaman  being  rumored  to  have  been  im- 
pressed, and  an  American ;  and  from  the  very  able  argument 
by  Chief  Justice  Marshall,  then  a  member  in  Congress, 
where  the  case  was  agitated  after  the  surrender  of  Robbins. 
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Bat  here  the  facts  are  entirely  different  The  ayerments, 
that  the  prisoners  were  British  subjects,  voluntarily  serving 
in  a  British  vessel,  and  offending  against  British  laws,  if  at 
all,  are  not  controverted. 

Had  there  been  no  expression  in  the  treaty,  looking  to 
some  ''proper  executive  authority,"  the  warrant  to.be 
issued,  which  is  provided  for  in  this  case,  and  not  in  the 
treaty  of  1794,  might  as  suitably  emanate  from  the  state 
department  as  the  President.  For  the  President,  as  such, 
issues  no  such  precepts  in  any  case ;  has  not  the  public  seal; 
has  no  records,  nor  even  executive  journals;  and  his  cor- 
respondence and  action  with  foreign  powers  are  entirely 
through  the  state  department ;  and  the  acts  of  the  latter  on 
topics  connected  with  them,  are  generally  regarded  as  his,  in 
point  of  law.  United  States  v.  Eliaswi,  16  Peters,  291,  302. 
They  might  perhaps  in  this  case  be  justified  as  his,  if  he 
alone  could  make  the  surrender.  But  the  state  department, 
by  analogy  to  England,  where  it  issues  many  species  of 
warrants,  would  be  most  likely  to  occur  to  the  minds  of  the 
n^otiators  in  the  treaty  of  1842,  as  the  suitable  one  to  issue 
the  warrant  therein  provided  for ;  and  hence,  the  expression 
of  "  proper  executive  authority,"  was  probably  selected  to 
designate  it,  or  coerce  its  action  when  convenient,  rather 
than  another  form  of  expression,  which  would  confine  the 
power  to  the  President,  acting  only  in  his  own  name  and 
person. 

One  surrender  has  already  been  made,  it  is  said,  in  this 
District,  in  this  way;  and  we  all  recollect  another  of  the 
Scotch  woman,  for  a  supposed  murder,  made  in  the  District 
of  New  York.  No  objection  is  urged,  that  the  demand  by 
the  British  minister  does  not  come  from  a  proper  oflicer. 
Under  these  considerations,  then,  we  deem  it  our  duty  to 
order,  that  the  prisoners  be  remanded  to  the  custody  of  those 
from  whom  they  were  brought  up. 
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Where  the  United  States  own  land,  situated  within  the  limiu  of  particular  States, 
and  over  which  they  have  no  cession  of  jurisdiction,  for  objects  either  special  or 
general,  the  rights  and  remedies  in  relation  to  it  are  usually  such  as  apply  to 
other  land  owners  within  the  State,  and  the  lexreisiUe  will  gorem;  except 
where  the  constitution,  treaties  or  statutes  of  the  United  States,  otherwise  re- 
quire and  provide. 

The  territory  belonging  to  the  United  States,  not  situated  within  the  limits  of  any 
State,  and  also  that  within  such  limits,  but  over  which  jurisdiction  has  been 
ceded  to  the  United  States,  and  which  is  used  for  exclusive  and  constitutional 
objects,  are  subject  to  the  laws  of  Congress,  and  not  to  those  of  the  State,  when 
conflicting  in  any  degree  with  what  has  been  required  by  the  general  government. 

The  United  States,  in  cases  where  Congress  has  not  provided  any  or  adequate  rem- 
edies for  injuries  to  public  property,  may  resort  to  those  of  common  law  origin, 
or  those  provided  by  the  laws  of  the  several  States. 

But  in  a  place  over  which  jurisdiction  has  been  ceded  to  the  United  States,  the 
State  laws  cannot  be  permitted  to  thwart  or  embarrass  the  object  of  the  cession. 

It  seemSf  that  the  laws  of  Massachusetts  respecting  flowage,  do  not  apply  to  the 
case  of  machinery  used  by  the  United  States  for  public  purposes,  in  a  place  over 
which  jurisdiction  has  been  ceded  to  the  United  States,  so  as  to  authorize  a  mill 
owner  to  flow  back  in  a  way  to  impair  in  any  degree  the  use  of  the  machinery. 

It  seems ^  also,  that  those  statutes  were  not  intended  to  authorize  the  flowage  back 
upon  public  lands  of  the  United  States. 

Whether  an  award,  made  under  a  parol  agreement  to  refer,  and  not  under  a  rule  of 
Court,  nor  by  a  submission  undelr  a  statute  provision,  nor  under  bonds,  with  penal 
provisions  to  enforce  its  execution,  can  be  pleaded  in  bar  to  any  action,  unless 
previously  accepted,  or  carried  into  effect,  —  queere. 

No  officer  of  the  United  States  has  authority  to  enter  into  a  submission  in  their 
behalf,  which  shall  be  binding  on  them,  unless  the  power  is  given  by  a  special 
act  of  Congress. 

The  United  States  had  machinery  in  operation,  carried  by  water,  on  land  which  had 
been  sold  to  them,  and  over  which  jurisdiction  had  been  ceded  to  them,  by  the 
State  of  Massachusetts.  A.  owned  mills  above  and  below  them,  on  the  same 
stream  ;  and  the  dams  of  each  party  flowed  back  so  as  to  obstruct  the  other.  A 
submission  of  the  matters  in  dispute  was  entered  into  by  A.  on  the  one  part,  and 
by  the  district  attorney,  authorized  by  the  solicitor  of  the  treasury,  or  war 
department,  on  the  other  part,  but  without  any  authority  from  Congress ;  and 
an  award  was  made  thereon,  prescribing  the  height  of  the  dam.  The  United 
States  afterwards  brought  an  action  of  trespass  against  A.  for  flowing  their  land. 
He  pleaded  a  special  bar  of  the  awurd,  alleging  that  be  had  complied  with  its 
terms.  On  general  demurrer,  it  was  held^  that  the  special  plea  could  not  b« 
sustained. 
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Xhis  was  an  action  of  trespass  on  the  case,  brought  by 
the  United  States  against  the  defendant,  for  flowing  land  of 
theirs,  situated  in  Springfield,  over  which  jurisdiction  had 
been  ceded  to  them  by  the  State  of  Massachusetts.  The 
writ  was  sued  out,  April  26,  1843.  The  general  issue  was 
pleaded,  and  a  special  bar  of  an  award,  which  was  averred 
to  have  been  made  under  a  submission  between  the  United 
States  and  the  defendants,  September  24,  1841.  The  plea 
sets  out  the  whole  submission  as  entered  into  by  Franklin 
Dexter,  district  attorney  of  Massachusetts,  stated  to  be 
"  authorized  for  that  purpose,"  of  the  one  part,  and  claim- 
ing that  Ames  had  erected  his  dam  so  high  as  to  flow  back 
water  on  the  plaintifis,  and  injure  them ;  and  Ames,  on  the 
other  part,  claiming  that  the  United  States  had  done  the 
same  to  him  as  owner  of  other  works  situated  above  them, 
and  agreeing  that  the  decision  of  the  arbitrators  be  final. 
The  plea  then  avers  a  hearing  before  them,  and  a  decision 
June  27,  1842.  The  decision  was  set  out  in  full;  and  among 
other  things  found  that  both  parties,  by  recent  dams,  had 
flowed  the  water  back  on  each  other  higher  than  before,  and 
to  each  other's  injury ;  and  ordered  that  Ames'  dam  be  re- 
duced in  height  so  as  not  to  flow  back  enough  to  obstruct  the 
wheels  of  the  United  States ;  but  that  he  might  continue,  as 
he  does  now,  to  flow  back  on  the  land  of  the  United  States, 
paying  damages  as  assessed,  "  agreeably  to  the  provisions  of 
the  laws  of  Massachusetts."  It  is  not  necessary  to  repeat 
other  particulars  in  the  award  as  set  out ;  but  the  plea  pro- 
ceeded to  aver  that  the  award  covers  the  claim  now  sued 
for ;  and  that  Ames  had  offered  and  been  ready  to  fulfil  it  on 
his  part,  and  had  done  all  in  his  power  to  perform  it  before 
the  commencement  of  the  present  action.  To  this  plea 
there  was  a  general  demurrer. 

R.  R%ntoulj  Jr. J  district  attorney,  and  Charles  L.  Wood- 
bury^  argued  the  case  for  the  United  States ;  and  B.  R.  Cur- 
tis^ for  the  defendant. 

7* 
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Points,  by  the  counsel  of  the  United  States. 

That  the  award  vras  not  made  under  a  rule  of  the  Court, 
but  was  voluntary. 

That  the  award  was  bad,  because  made  in  pursuance  of 
the  laws  of  Massachusetts. 

Because  the  statutes  under  which  it  was  made  referred 
only  to  grist  mills. 

That  the  award  was  in  violation  of  the  uses  recited  in  the 
act  of  Congress  directing  the  purchase  of  the  territory. 

That  the  title  to  the  soil  and  the  jurisdiction  being  both  in 
the  United  States,  the  award  was  bad,  because  not  author- 
ized or  confirmed  by  an  act  of  Congress. 

That  the  award  was  bad,  because  the  executive  of  the 
United  States  had  no  authority  to  vest,  by  submission  or  oth- 
erwise, judicial  powers,  otherwise  than  according  to  art.  3,  ^  1, 
of  the  Constitution  of  the  United  States. 

On  the  part  of  the  defendant  it  was  argued. 

That  the  award  was  correct  in  taking  the  law  of  Massa- 
chusetts as  its  rule.     U.  S.  Statutes,  1789,  ch.  20,  ^  34. 

That  the  rights,  powers,  and  duties  of  ownership  of  land, 
were  derived  from  the  lea:  rei  sikB, 

That  the  statutes  were  declarations  of  this  rule,  and  had 
not  been  changed  by  the  United  States  since  the  cession. 

The  United  States,  as  a  general  proposition,  were  subject 
to  the  same  rules  as  citizens,  as  land  owners. 

That  if  this  action  had  been  between  citizens  of  Massa- 
chusetts, the  award  would  be  good. 

That  the  rights  of  the  United  States  government  in  the 
premises  were  similar  to  the  conunon  law  rights  of  preroga- 
tive in  the  king. 

That  at  common  law,  all  rules  of  property  which  do  not 
trench  on  some  legal,  fixed  prerogative,  bind  the  king. 

That  the  United  States  Courts  have  gone  far  to  sustain 
this  doctrine. 
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Woodbury,  J.  It  was  admitted  in  the  argument  of  this 
case,  that  the  referees  intended  to  decide  the  claims  of  the 
parties  according  to  law.  In  that  event,  the  award  can  pro- 
bably be  examined,  and  its  legality  be  considered  by  courts 
of  law,  when  it  is  pleaded  in  bar  to  an  action,  as  is  done  in 
the  present  instance.  Boston  Water  Power  Co.  v.  Cfray, 
6  Met  131 ;  Kyd  on  Awards,  351 ;  Jones  v.  Frdzier^ 
1  Hawks,  379 ;  Oreenough  v.  Rolfe^  4  New  Hamp.  367. 

The  objections,  relied  on  chiefly  against  the  validity  of  the 
award,  are ;  first,  that  the  referees  conform  their  decisions 
to  the  special  laws  of  Massachusetts,  rather  than  those  of  a 
general  character,  or  those  of  the  United  States,  applicable 
to  their  public  domain ;  or  to  property  they  own  for  public 
purposes,  such  as  arsenals  or  armories ;  and  over  which  ju- 
risdiction has  been  ceded  to  them.  Secondly,  that  if  their 
rights  and  remedies  as  to  such  property  as  this  are  to  be  reg- 
ulated by  the  laws  of  Massachusetts,  the  special  statutes  as 
to  damages  for  flowing  by  mill-owners  are  not  designed  for 
machinery  or  property  used  for  such  purposes  as  that  at  the 
Springfield  armory.  And  lastly,  that  no  authority  exists  by 
the  laws  of  the  United  States,  for  any  officer  to  enter  into  a 
submission,  so  as  to  bind  the  government  to  fulfil  any  award 
made  thereon. 

In  relation  to  the  first  objection,  it  is  material  to  notice, 
that  not  only  the  title  to  the  soil  where  the  injury  has  been 
done  by  the  defendant,  of  which  the  United  States  complain, 
is  in  the  latter,  but  the  jurisdiction  over  it.  Some  of  the 
deeds  of  the  land  were  executed  as  early  as  September  19, 
1798 ;  and  the  cession  of  jurisdiction  of  a  mile  square,  in- 
cluding the  premises,  was  made  by  the  State  of  Massachusetts 
in  the  same  year.  See  Stat,  of  Mass.  1798,  ch.  13,  $2.  It 
is  to  be  observed  farther,  that  the  purchase,  cession  and  use 
of  this  land  have  been  for  a  peculiar  and  exclusive  public 
object,  namely,  the  manufacture  of  arms.  The  acts  of  Con- 
gress have  authorized   such  establishments  to  make  fire* 
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arms ;  and  the  use  of  the  latter  for  the  public  troops  as  well 
as  for  "  arming  "  the  militia  of  the  States,  is  an  important 
and  constitutional  object,  and  one  that  should  be  under  the 
control  of  the  United  States.  See  Constitution,  art.  1,  §  8. 
Congress,  as  early  as  April  20,  1794,  authorized  the  erection 
of  arsenals  and  magazines  connected  with  this  object  la 
1796,  the  President  was  expressly  empowered  to  purchase 
lands  for  amories ;  and  all  the  purchases  at  Springfield,  and 
the  deeds  of  cession,  with  their  dates,  will  be  found  enumer- 
ated in  the  CommonwecUih  v.  Clary,  8  Mass.  72. 

Where  the  United  States  own  land,  situated  within  the 
limits  of  particular  States,  and  bver  which  they  have  no  ces- 
sion of  jurisdiction,  for  objects  either  special  or  general,  little 
doubt  exists,  that  the  rights  and  remedies  in  relation  to  it  are 
usually  such  as  apply  to  other  land-owners  within  the  State. 
It  may  be  considered  a  general  axiom  in  the  title  and  trans- 
fers of  real  estates,  that  the  lex  rei  sitcB  governs  as  to  non- 
residents, no  less  than  residents  and  citizens.  United  States 
V.  Crosby,  7  Cranch,  116 ;  Kerr  v.  Moon,  9  Wheat.  565; 
10  Wheat.  192.  It  governs  also,  as  to  remedies.  Robinson 
V.  Campbell,  3  Wheat  212,  219.  So  the  goveinment,  as  a 
mere  proprietor,  must  in  most  respects  be  treated  like  other 
proprietors,  as  to  all  servitudes,  easements  and  other  chft'ge&  s 
Story's  Confl.  of  Laws,  §  447.  The  laws  of  each  State,  too, 
so  far  as  applicable,  govern  the  decision,  whoever  may  be 
the  parties,  in  trials  at  common  law,  of  questions  in  this 
Court  as  well  as  in  the  several  State  Courts,  with  an  excep- 
tion, which  is  pointed  out  in  the  judiciary  act  of  1789.  See 
34th  section,  20th  chapter.  The  exception  is  ''  where  the 
constitution,  treaties  or  statutes  of  the  United  States  shall 
otherwise  require  or  provide."  And  it  is  by  force  of  these 
principles  and  analogies,  that  the  United  States,  if  holder  of 
a  bill  of  exchange,  must,  in  the  absence  of  any  law  of  Con- 
gress on  the  subject,  use  the  diligence  and  comply  with  the 
forms  that  are  required  of  other  parties.     United  States  v. 
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Barker,  4  Wash.  C.  C.  464 ;  S.  C.  12  Wheat.  661.  So  in 
its  liability  to  damages  on  foreign  bills  of  exchange.  Bank 
of  the  United  States  v.  United  States,  2  How.  711.  So  in 
respect  to  its  bonds,  (3  Story  on  Const.  200,)  and  suits  on 
the  same.  Dixon  y.  United  States,  1  Brock.  177.  And 
also  its  liability  to  a  general  average,  when  having  prop* 
erty  on  board  a  vessel  where  a  loss  occurs,  to  save  the 
cargo.  United  StcUes  v.  Wilder,  3  Sumner,  308.  So  in 
respect  to  alluvion,  or  land  deposits.  New  Orleans  v.  United 
States,  10  Peters,  662,  717-719.  So  as  to  a  set-off  against 
and  suit  by  the  United  States.  United  States  v.  Bank  of  the 
Metropolis,  15  Peters,  377.  So  in  suing  on  bills  of  exchange, 
without  any  special  act  of  Congress  regulating  the  subject. 
Dugan  V.  United  i^ates,  3  Wheat  172. 

By  a  careful  discrimination,  it  will  be  seen  that  all  these 
rest  on  a  principle,  not  inconsistent  with  the  idea  that  the 
territory  belonging  to  the  United  States,  not  situated  within 
the  limits  of  a  State,  and  that  which  is  within  those  limits, 
but  over  which  jurisdiction  has  been  ceded  to  the  United 
States,  and  which  is  used  for  exclusive  and  constitutional 
objects,  are  subject  to  the  laws  of  Congress,  and  not  to  those 
of  the  State,  when  conflicting  in  any  degree  with  what  has 
#lteen  Inquired  or  provided  by  the  general  government  The 
exception  in  the  judiciary  act  seems  introduced  to  meet  such 
changes  as  Congress  might,  from  time  to  time,  prescribe, 
either  for  others  or  the  United  States.  It  was  a  knowledge 
that  new  laws  by  Congress,  and  that  general  rather  than 
local  principles  must  be  made  applicable  to  protect  and  gov* 
em  such  public  property  in  many  cases,  that  probably  led  to 
the  express  provision  in  the  constitution,  that  *'  the  Congress 
shall  have  power  to  dispose  of,  and  maJce  all  needful  rules 
and  regtdations  respecting  the  territory  or  other  property 
belonging  to  the  United  States."  Constitution,  art  4,  §  3, 
ch.  2.  "Riis  of  course  means  rules  or  regulations  by  legisla- 
tion.    Baldwin's  Views,  86,  86.    The  laws  of  the  general 
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goyernment,  therefore,  punish  offences,  committed  within 
such  a  jurisdiction  ceded  to  the  United  States,  and  not  the 
State  laws ;  and  State  process  cannot  run  there  at  all  in  civil 
or  other  cases,  but  by  a  special  exception  or  reservation  in 
the  cession.  The  acts  of  Congress  also  authorize,  in  certain 
cases,  the  removal  of  intruders  on  their  lands  by  the  mar* 
shal  of  the  United  States ;  and  these  acts  have  often  been 
sanctioned  by  high  law  officers,  as  lawful  on  the  part  of 
Congress.  Opinions  of  Attorneys  General,  107  p.  by  Rod- 
ney ;  123  p.  by  Rush ;  and  1344  p.  by  Gilpin.  Many  will 
recollect  the  celebrated  exercise  of  this  power  by  Mr.  Jeffer- 
son against  Mr.  Livingston,  as  to  the  batture  in  New  Orleans. 
It  is  reported  in  Hall's  Law  Journal,  and  an  action  of  tres- 
pass for  it  against  Mr.  Jefferson  may  be  seen  in  1  Brock.  C. 
C.  211.  The  conveyance  of  lands  by  Indians,  when  under 
the  jurisdiction  of  the  United  States,  if  made  without  their 
consent,  is  rendered  void  by  the  United  States  Laws.  See 
Intercourse  Law  of  1802,  March  30 ;  2  Stat,  at  Large,  139. 
The  removal  of  live  oak  and  cedar  from  lands  reserved  for 
public  use  for  the  navy,  is  likewise  prohibited  and  pimished 
by  extraordinary  provisions  in  acts  of  Congress,  that  have 
been  long  approved  and  their  extension  to  other  subjects  is 
recommended  by  one  of  the  ablest  of  our  attorney-generals. 
Opinions,  367,  by  Mr.  Wirt. 

All  these  laws  are  to  be  vindicated,  and  ate  to  ccmtrol  any 
State  laws  over  the  territory,  though  jurisdiction  of  the  par- 
ticular lands  in  question  has  not  always  been  ceded  to  the 
United  States,  by  the  States  in  which  they  lie.  Opinions  of 
Attorneys  General,  1397-1339.  Because  the  public  lands, 
held  for  sale,  are  held  for  that  special  purpose,  and  can  be 
protected  and  regulated  by  Congress,  by  removing  intruders, 
so  as  to  secure  that  purpose  as  a  public  and  general  one.  It 
is  the  same  in  respect  to  those  held  for  live  oak,  &c.  They  are 
held  or  are  reserved  for  another  specific  public  object,  which 
might  be  defeated  without  particular  and  controlling  legisla- 


OCTOBER  TERM,  1845.  83 

United  States  9.  Ames. 

tioQ  by  the  general  govemment  And  as  to  the  Indians 
within  particular  States,  and  on  lands  the  fee  of  which 
belongs  to  the  general  government,  they  and  their  title  are 
under  our  protection  rather  than  that  of  the  States.  All 
these  rights  exist  in  the  United  States  for  constitutional  pur- 
poses, and  without  a  special  cession  of  jurisdiction ;  though 
it  is  admitted  that  other  powers  over  the  property  and  per- 
aoDs  on  such  lands  will  of  course  remain  in  the  States 
till  such  a  cession  is  mada  Nothing  passes  without  such 
a  cession,  except  what  is  an  incident  to  the  title  and  pur- 
pose of  the  general  govemment ;  but  that  passes  which  is 
an  incident,  though  a  special  jurisdiction  may  not  have 
been  transferred  in  so  many  words.  Again,  preemption 
rights  are  not  allowed  on  lands  reserved  for  forts  or  as  lead 
mines,  or  for  cultivating  the  vine  and  olive ;  because  they 
have  been  appropriated  to  specific  public  objects,  and  are 
thus  taken  out  of  the  operation  of  other  laws  than  those  of 
Congress  as  to  such  objects.  The  case  of  the  Baubine  claim 
at  Chicago,  recently,  is  well  known  over  the  country.  See 
Wilcox  V.  Jackson^  13  Peters,  498;  and  United  StcUes  v. 
Gear,  3  Howard,  120,  132. 

Next,  as  to  the  general  remedies  for  injuries  to  such  prop- 
erty. Besides  the  statutory  remedies  given  for  injuries  com- 
mitted on  some  public  property,  the  United  States  possess 
those  conmion  to  other  holders  of  property  in  the  courts  of 
the  Union,  whether  of  common  law  origin  or  otherwise. 
Opinion  of  Mr.  Wirt,  366,  367.  Their  remedies  in  all  these 
cases  may  be  those  specially  provided  by  Congress,  or  any 
others  suitable*  to  the  case  itself,  and  not  conflicting  with 
^<  the  constitution,  treaties,  or  statutes  of  the  United  States." 
And  when  these  last  are  not  full  or  exclusive  in  their  de- 
sign, as  well  as  when  their  absence  or  inapplicability  to  the 
subject  render  a  resort  to  others  expedient,  the  remedies  to 
be  pursued  are  those  given  by  the  laws  of  the  several  States. 
See  the  act  before  cited,  and  opinion  of  Wirt,  1388,  1160. 
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Hence  trespass,  waste,  and  injunction,  as  well  as  the  power 
to  remove  intruders,  given  by  special  acts  of  Congress,  exist 
for  remedies. 

In  the  case  now  under  consideration,  a  cession  of  jurisdic- 
tion is  superadded ;  and  the  State  laws  are  to  aid,  and  not 
defeat,  the  protection  of  the  title  of  the  United  States ;  and 
to  secure  the  object  of  the  cession,  rather  than  thwart  or 
embarrass  it ;  and  whenever  they  do  the  latter,  they  are 
controlled  by  the  acts  of  Congress  and  the  constitution,  ob- 
taining and  setting  apart  this  property  for  special  puUic 
purposes,  which  the  laws  of  the  State,  whether  as  to  reme- 
dies or  rights,  must  not  be  permitted  to  apply  to,  so  as  to 
destroy  or  injure.  See  the  opinion  of  Mr.  Butler,  1160,  as 
to  West  Point  Such  places  are  under  the*exclusive  legis- 
lation of  Congress,  and  that  legislation  controls  so  far  as  it 
goes.  But  remedies  can  be  sustained  under  State  laws, 
where  Congress  has  not  acted  so  as  to  take  them  away; 
though  State  laws  cannot  be  interposed  to  defeat  the  objects 
of  the  reservation.    Ibid.  1151,  1152. 

If  the  United  States  could  not  enforce  these  objects  in 
their  own  courts,  and  without  being  subject  to  defeat  or  re- 
striction, by  provisions  made  in  particular  States,  either  as 
to  the  damages  or  use,  the  whole  object  in  the  reservation, 
or  the  special  use  of  such  property,  might  be  nullified. 
Thus,  in  this  case,  if  the  defendant  can  be  protected,  under 
the  laws  of  Massachusetts,  in  overflowing  the  lands  or  ma- 
chinery of  the  United  States,  and  in  paying  damages  there- 
for, only  as  those  laws  require,  the  design  in  the  purchase 
and  cession  of  jurisdiction  for  an  armory  is  '^exposed  to  be 
entirely  frustrated,  and  the  whole  establishment  destroyed. 

But,  it  has  been  held,  even  in  the  Courts  of  Massachu- 
setts, that  the  ordinary  laws  of  the  State  do  not  prevail 
within  the  territory  ceded  to  the  general  government.  Com- 
monwealth  v.  Clary,  8  Mass.  72.  And  see  The  People  v.  God^ 
frey,  17  John.  R.  225;  United  States  v.  Bevans,  3  Wheat.  336, 
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388  ;  Cohens  v.  Virginia,  6  Wheat  264,  364  The  States 
wherein  sach  establishments  exist,  if  jurisdiction  over  them 
has  been  ceded  away,  do  not  regard  them  or  their  occupants 
as  subject  to  State  control.  They  cannot  vote,  or  be  taxed ; 
nor  are  they  "  bound  by  any  of  its  laws."  8  Mass.  77.  It 
is,  in  most  respects,  left  to  Congress,  and  Congress  alone,  to 
legislate  for  those  territories,  and  districts,  and  places  within 
its  exclusive  jurisdiction,  and  provide  for  its  own  rights,  as 
well  as  the  rights  and  duties  of  others  within  that  jurisdic- 
tion, whether  in  territories,  or  forts,  or  public  vessels,  or  any 
other  public  establishment.  United  l^aies  v.  Cornell^  2 
Mason,  60. 

So  Congress,  being  general  in  its  powers  over  certain 
specified  objects,  can,  through  the  Courts  of  the  United 
States,  enforce  all  rights  acquired  for  those  obj^ts,  and  can 
redress  wrongs  inflicted  within  its  exclusive  jurisdiction. 
Ch.  J.  Marshall,  in  Cohens  v.  Virginia^  6  Wheat  264,  428. 
Indeed,  it  has  been  adjudged,  that  Congress  alone  can  punish 
crimes  committed  in  such  places.  United  States  v.  Ccmeli, 
2  Mason,  60,  66 ;  8  Mass.  72.  So  it  has  been  considered,  that 
States  cannot  assess  and  collect  taxes  within  the  jurisdiction, 
or  on  property  ceded  to  the  United  States.  Wirt's  opinion, 
September  8,  1823 ;  Attorney  General's  opinion,  p.  469.  Nor 
can  they  tax  the  property  (ibid.  p.  101)  of  the  United  States 
situated  within  their  territory,  according  to  another  opinion. 
Ibid.  p.  101,  and  Semb. ;  Dobbins  v.  Commissioners  of  Erie 
County,  16  Pet.  436,  though  that  question  is  now  before  the 
Supreme  Court  of  the  United  States,  to  be  settled  judicially, 
in  a  case  from  the  State  of  Maine.  Nor  can  the  States  pass 
statutes  of  limitation  affecting  the  property  of  the  United 
States  held  for  special  purposes.  Jourdan  v.  Barrett, 
4  How.  169. 

In  one  class  of  cases,  as  to  forms  of  process,  writs,  exe- 
cutions, &c.  at  common  law,  in  the  United  States  Courts,  it 
is  true  that  the  laws  and  forms  of  the  States  were  expressly 

VOL.  L  8 


M  HASSACHUSETTS. 

United  States  v.  Ames. 

9 : — 

adopted  in  most  respects,  at  first,  in  1789,  by  the  act  to  regu- 
late processes.  But  they  were  left  subject  to  change  by  Con- 
gress afterwards,  and  when,  in  1792  (1  Stat  at  Large,  226, 
1792,  ch.  36),  they  were  made  perpetual  as  then  existing,  it 
was  with  an  exception  of  changes  that  might  afterwards  be 
made,  from  time  to  time,  by  said  Courts,  or  by  the  Supreme 
Court  of  the  United  States.  Wayman  y.  Southard^  10  Wheat 
1,  31.  And  several  changes  have  since  been  made  by  Con- 
gress as  to  some  writs,  and  imprisonment  for  debt,  apprais- 
ers of  property,  &c.  In  all  these  cases,  the  State  laws  must 
yield  to  those  made  by  Congress,  if  any  are  so  made, 
whether  as  to  forms  or  remedies,  when  actions  are  brought 
in  the  Courts  of  the  United  States.  1  Brock.  C.  C.  211.  Nor 
is  this  conclusion  at  all  inconsistent  with  the  general  axiom, 
that  the  leaArei  sii€Bj  whether  as  to  rights  or  remedies,  gov- 
erns as  to  real  estate ;  for  here  the  land  is  situated  not  within 
the  jurisdiction  and  control,  or  government  of  Massachusetts, 
but  within  that  of  the  United  States.  In  another  view,  as 
an  exception  to  the  general  principle,  if  necessary  to  estab- 
lish an  exception,  it  seems  highly  reasonable,  and  is  sus- 
tained by  various  analogies,  that  no  special  law  of  a  State 
shall  be  applied  to  property  so  situated,  if  at  all  endangering 
the  use  or  object  for  which  it  is  held  by  the  United  States. 

The  inclination  of  my  mind  would,  therefore,  be  strong 
against  the  legahty  of  applying  the  special  act  of  Massa- 
chusetts, for  flowing  land,  to  this  case,  if  it  had  been  allowed 
by  the  arbitrators  to  remain  flowed,  so  as  to  impair  at  once 
and  in  any  degree  the  use  of  the  machinery  on  these  prem- 
ises for  an  armory.  But  as  it  does  not  remain  so  under  the 
award,  I  do  not  feel  justified  in  holding  the  award  void  on 
account  of  this  reason ;  yet  as  it  is  supported  under  the  next 
head  by  other  reasons,  which  seem  to  exempt  the  whole  ces- 
sion from  the  operation  of  any  peculiar  local  laws,  and  to 
protect  any  public  privilege  or  right  from  the  flowing  acts, 
it  is  very  questionable  whether  the  arbitrators  should  have 
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allowed  any  encroachment  whatever  in  this  case,  even  on 
the  land,  to  have  been  continued  by  virtue  of  those  acts. 
My  impression  is,  they  should  not,  and  I  have  examined  this 
point  at  more  length  than  would  otherwise  have  been  done, 
as  the  case  can  be  disposed  of  on  the  last  point  alone,  be- 
cause, if  not  settled  now,  it  must  be  at  the  trial  of  this  very 
cause  on  the  general  issue,  where  the  flowing  acts  would  be 
probably  urged  as  furnishing  the  guide  and  rule  in  respect 
to  damages. 

Let  us  then  proceed  to  the  second  objection,  and  in  the 
course  of  it,  see  more  as  to  the  force  of  the  other  consid- 
erations in  favor  of  tlie  first  objection.  The  second  is,  that 
the  laws  of  Massachusetts,  as  to  flowing,  do  not  in  their 
spirit  apply  to  cases  like  this.  The  origin  of  those  laws, 
was  doubtless  to  encourage  ^nd  sustain  grist  and  saw  mills, 
and  not  other  machinery,  moved  by  water,  for  other  pur- 
poses. But  by  ch.  116,  sec.  1,  of  the  Revised  Statutes,  the 
owner  of  any  '<  water  mill "  is  invested  with  those  rights, 
and  it  may  not  be  certain,  that,  with  the  greater  demand 
and  increase  of  machinery  of  all  kinds,  the  words  should 
not  have  a  broader  construction  than  the  original  subject* 
matter.  I  have  been  referred  to  no  adjudged  case  other  than 
grist  or  saw  mills,  except  under  a  special  law  as  to  the  Rox- 
bury  Mill-dam,  in  12  Pick.  467.  There  can  be  little  doubt, 
however,  that  if  the  act  extended  to  all  flowing,  and  allowed 
it  for  the  use  of  any  machinery  whatever,  persons  ought  to 
be  limited  to  flowing  land  alone,  and  not  be  permitted  to 
flow  so  as  to  obstruct  other  machinery  higher  up.  Hence 
the  second  section  prohibits  flowing  on  other  machinery. 
And  such  would  be  the  construction  without  that  prohibition, 
or  the  law  would  prove  suicidal.  It  would  encourage  and 
sustain  one  set  of  machinery,  not  so  as  to  add  more  to  the 
whole  already  in  existence,  but  to  overflow  and  drown  out 
another  set 

The  award  in  this  case,  therefore,  avoids  that  consequence 
and  absurdity,  by  requiring  the  dam  to  be  lowered,  so  far  as 
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it  floods  the  machinery  of  the  United  States.  But  it  still 
allows  it  to  flow  back  the  water  on  the  land  of  the  United 
States,  though  reserved  for  a  special  public  purpose.  It 
treats  this  cession  to  the  government  as  mere  private  prop- 
erty, not  dedicated  to  any  general  use.  By  thus  pehnitting 
the  public  cession  to  be  flowed  under  the  local  statute,  it 
subjects  the  property  of  the  United  States  to  local  laws,  and 
for  local  objects,  contrary  to  the  sound  policy  and  safety  of 
the  general  government,  and  the  general  objects  for  which 
the  cession  was  procured. 

A  further  objection,  also,  seems  to  apply  to  this  case,  so  as 
to  prevent  any  right  in  an  individual  to  flow  a  public  privi- 
lege, or  public  right  of  the  United  States,  by  virtue  of  a 
special  statute  in  Massachusetts.  That  statute  was  intended 
to  prevent  multiplicity  of  actions  between  individuals,  as 
well  as  to  encourage  the  erection  of  mills,  and  justified  so 
strong  a  measure  as  being  very  conducive  to  a  public  object, 
or  one  worthy  of  public  aid  and  public  favor.  But  it  does 
not,  in  terms,  allow  this  flowing,  to  the  injury  of,  or  en- 
croachment on,  other  public  privileges  in  the  State,  but 
merely  on  private  lands.  Nor  is  there  any  reason  for  allow- 
ing it  to  that  extent,  and  thus  aid  one  public  object,  to  the 
danger  or  sacrifice  of  another.  Hence  in  CammanweaUh  v. 
Stevens,  10  Pick.  247,  it  was  settled,  that  a  mill-owner  can- 
not be  allowed  to  overflow  a  public  highway;  and  the  Court 
say,  ''  it  seems  manifest,  that  no  encroachment  on  the  public 
rights  was  intended  to  be  sanctioned." 

The  principle  here  described  applies  more  strongly  to  pub- 
lic rights  of  the  United  States  than  of  the  State,  on  account 
of  their  paramount  importance,  and  the  clearer  power  of  the 
State  to  subject  its  own  public  rights  to  being  overflowed, 
rather  than  those  of  the  general  government^    And  though 

^  See  more  on  the  power  of  the  State  to  take  away  one  public  rigrht 
under  itself,  for  another  paramount  public  object,  cases  S  New  H.  83 ; 
-  ""  w  H.  369 ;  7  New  H.  36 ;  8  New  H.  396 ;  U  New  H.  19. 
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the  award  does  not  allow  the  flowing  to  continue,  so  as  to 
stop  the  machinery  of  the  armory,  and  defeat  at  once  its 
great  objects,  yet  it  allows  the  flowing  to  encroach  on  public 
property,  and  the  grounds  of  a  great  public  establishment ; 
to  pass  the  line  of  the  jurisdiction  of  die  State,  and  doing 
this,  it  seems  to  me  to  be  with  difllculty  vindicated. 

The  last  objection  is  in  respect  to  the  yalidity  of  the  award 
on  two  grounds,  connected  with  the  mode  and  power  of 
making  the  submission.  First.  It  is  not  an  award  by  a 
rule  of  Court,  and  thus  becoming,  in  some  respect,  a  record, 
whetfier  taken  out  in  a  suit  pending,  or  by  a  submission 
made  in  Court  under  a  statute,  like  that  in  England  of  9  and 
10  William  III.  Nor  is  it  an  award,  made  under  Ixnids  of 
submission,  with  penal  provisions  to  ensure  its  execution. 
But  it  is  a  mere  parol  agreement,  made  out  of  Court,  to  refer 
the  difllculty.  And  the  opinion  seems  to  be  plausible,  that  no 
such  agreement  or  award  under  it  can  be  pleaded  in  bar  to 
any  action,  unless  previously  accepted  or  carried  into  efiect ; 
and  that  until  then,  the  remedy  on  such  an  ^ward  is  by  ac- 
ti<Mi,  or  bill  in  equity,  or  a  rule  to  punish  for  contempt,  (4 
Wash.  C.  C.  325,)  if  not  fulfilled  when  made  under  a  rule  of 
Court  See  Kyd  on  Awards,  318;  1  Bacon,  Abr.  ^<  Arbitra- 
tion," H. ;  2  Lord  Raym.  1039. 

But  without  expressing  a  positive  opinion  on  this,  the  next 
objection  to  the  validity  of  the  award  is,  in  my  view,  decisive; 
and  that  is,  the  want  of  authority  in  any  officer  of  the  United 
States  to  enter  into  a  submission  in  their  behalf,  which  shall 
be  binding.  All  judicial  power  is  by  the  constitution  vested 
in  the  Supreme  Court,  and  such  inferior  Courts  as  Congress 
may,  firom  time  to  time,  ordain  and  establish.  Constitution, 
art  3,  §  1.  No  department  nor  officer  has  a  right  to  vest  any 
of  it  elsewhere;  and  it  has  been  questioned  even  if  Congress 
can  vest  it  in  any  tribunals  not  organized  by  itself  1  Wheat. 
304,  330,  336,  and  authorities  cited  in  the  case  of  the  British 
PriaonerSy  ante,  p.  70. 

8* 
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It  is  our  duty  to  take  notice  that  no  act  of  Congress  has 
granted  any  authority  to  any  arbitrators  in  cases  like  this ; 
and  hehce,  though  the  former  district  attorney  speaks  in  the 
award  as  if  authorized  to  submit  this  case,  he  doubtless  means 
that  he  was  ^^ authorized"  by  the  solicitor  of  the  treasury  or 
war  department  to  do  so,  and  not  by  any  special  law.  As 
we  are  bound  to  know  that  neither  he  nor  they  were  author- 
ized by  any  law  for  that  purpose,  it  follows,  that  any  ar- 
rangement by  the  solicitor  of  the  treasury,  or  by  the  war 
department,  or  by  the  district  attorney,  to  refer  such  a 
claim,  is  not  binding.  United  States  v.  NicoU,  Paine,  646. 
Such  submissions  and  awards  are  sometimes  useful,  as  they 
may  be  afterwards  accepted  and  voluntarily  enforced  by  the 
proper  authority,  as  a  guide  to  what  is  supposed  to  be  nearly 
right  and  safe ;  but  I  can  see  no  legal  groupd  on  which  their 
execution  can  be  compelled  by  a  Court  of  law.  The  case  of 
the  disputed  title  to  the  pea-patch  in  the  Delaware  Bay,  is 
familiar  to  many  of  us,  where  a  most  inconvenient  delay  has 
occurred  in  authorizing  a  reference  of  the  dispute  by  a  special 
act  of  Congress,  it  being  conceded  on  all  hands  that  no  au- 
thority already  existed  for  making  such  a  reference. 

The  demurrer  to  this  plea  must  therefore  prevail,  and  the 
case  go  to  trial  on  the  general  issue. 

Demurrer  allowed. 


Samuel  Warner  m  Equity 
Adams  Daniels  and  Joseph  E.  Fales. 

la  a  suit  in  equity  brought  by  the  vendor  of  land  to  set  aside  the  co&Teyanoe  for 
fraud,  a  mortgagee  of  the  yeodee  was  brought  in  to  defend,  but  it  was  shown  that 
the  mortgage  was  discharged  before  the  bUl  was  filed,  and  there  was  no  evidence 
of  any  coUusion.    It  was  held,  that  the  mortgagee  was  a  competent  witness  for 
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the  respondent ;  bat  that  he  would  not  ha^e  been,  if  he  had  remained  inter- 
ested. 

A  witness  is  not  rendered  incompetent  by  having  received  a  copy  of  the  interrog- 
atories before  the  time  of  testifying,  without  any  comments  or  any  influence  nsed 
to  afiect  his  answers. 

A  witness  is  not  rendered  incompetent  by  having  received  a  letter  from  one  of  the 
parties,  requesting  him  to  tell  the  whole  truth,  without  any  sufgestion  as  to  what 
the  writer  considered  the  truth  to  be. 

A  mistake  as  to  the  value  of  the  consideratioa  given  for  the  conveyance  of  land,  is 
not  a  sufficient  ground  for  setting  aside  the  conveyance,  where  the  vendor  had 
means  of  avoiding  the  mistake  by  inquiry,  and  no  fraud  or  falsehood  was  nsed  to 
influence  his  judgment. 

Bat  if  a  vendor  of  land  is  clearly  shown  to  have  been  overreached  in  a  material 
degree,  by  impositions,  concealments,  or  misrepresentations,  made  by  the  vendee, 
on  which  he  properly  relied,  he  will  be  relieved  in  equity. 

And  to  sustain  soch  a  charge,  the  whole  circumstances  of  the  case,  and  the  char- 
acter and  relations  of  the  parties,  are  proper  subjects  of  consideration. 

Coarts  of  equity  can  go  more  on  what  is  called  presumptive  evidence,  than  Courts 
of  law. 

Where  the  bill  charges  that  a  company,  represented  by  the  respondents  to  have 
been  daly  organized,  was  never  duly  organized,  the  record  of  the  organization  is 
the  best,  and  suitable  evidence,  of  the  fact,  and  not  the  oath  of  one  of  its  officers. 

Where  the  vendee  of  land  made  representations  respecting  the  value  of  what  was 
taken  for  the  consideration,  which  were  false  in  material  points,  and  which  in- 
flneaeed  the  vendor  to  sell,  whether  the  vendee  knew  them  to  be  false  or  not,  it 
was  held  that  they  would  vitiate  the  sale. 

So,  also,  if  they  were  made  by  another  person,  in  the  presence  of  the  vendee,  and 
he  was  benefited  by  them. 

Supyreuio  veri,  is  as  fatal  as  wggeBtio  fain. 

Conversations  of  the  respondent  with  other  persons,  on  a  subject  of  a  kindred  char- 
acter, near  the  time  of  the  transaction,  and  illustrating  his  intention,  are  compe- 
tent evidence  for  the  complaint. 

An  entire  failure  of  consideration,  in  the  receipt  of  what  is  mere  moonshine,  is 
oflen  sufficient  to  rescind  a  contract ;  although  mere  inadequacy  of  consideratioa 
is  not  sofficient. 

Where  the  aid  of  a  court  of  chancery  is  indispensable  to  obtain  the  discovery  of  the 
important  facts  in  the  case,  an  application  for  relief  can  be  sustained  in  connec- 
tioo  with  that  discovery,  in  the  Circuit  Courts  of  the  United  States,  notwithstand- 
ing the  1 6th  section  of  the  judiciary  act  prohibits  such  relief,  when  it  can  be 
obtained  at  law  in  as  ample  a  manner. 

Length  of  time,  short  of  the  statute  of  limitations,  is  sometimes  a  bar ;  but  not  if 
fitood  exists,  or  if  the  delay  is  accounted  for,  or  if  such  a  course  would  work  ia- 
jostiee. 

If  either  party  caanot  restore  the  property  in  good  condition,  damages  may  be 
given ;  and  if  the  inability  to  restore  happens  by  the  course  of  the  complainant, 
it  should  not  prevent  his  obtaining  relief  in  some  manner,  if  he  was.  not  then 
aware  of  the  fltaud. 
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D.  parehased  a  farm  of  W.,  paying  him  therefor  in  shares  of  the  stock  of  the  Cleft 
Ledge  Qranite  Co.,  which  he  represented  to  he  worth  $6000.  Several  represen- 
tations were  made  to  W.  by  D.  and  also  by  F.,  who  was  concerned  in  the  same 
company,  to  induce  W.  to  take  the  stock  in  payment,  which  representations 
proved  to  be  false,  and  the  stock  worthless.  On  a  bill  in  equity  by  W.  for  relief 
it  was  decreed,  that  the  sale  should  be  rescinded,  the  shares  reeonveyed  by  W. 
to  D.,  and  the  Airm  by  D.  to  W.,  and  a  master  appointed  to  report  the  amount 
of  rents  and  waste,  aAer  deducting  permanent  improvements,  which  should  be 
allowed  to  W.  by  D. 

But  if  neither  the  land  nor  the  shares  coald  be  reconreyed,  the  master  must  ex- 
amine and  report  the  damage  done  to  W.  by  the  misrepresentations  of  D.  and 
F.,  and  a  decree  be  entered  against  them  for  the  amount.  And  if  the  land  could 
be  reconTeyed,  and  not  the  shares,  the  land  must  be  reconreyed,  and  the  valna, 
if  any  thing,  of  the  shares,  at  the  time  of  the  sale,  deducted  from  the  net  income, 
and  a  decree  made  for  the  balance. 

This  was  a  bill  in  equity.  It  alleged  that  oa  the  19th  of 
November,  1836,  the  complainant  was  seized  of  a  farm  in 
Wrentham,  in  this  State,  worth  $6000;  that  Daniels  and 
Fales  then  held  what  purported  to  be  certificates  of  shares  in 
the  Cleft  Ledge  Granite  Company  in  New  Hampshire,  valued 
at  $6000,  the  company  having  a  capital  paid  in  of  $200,000; 
that  they  proposed  to  purchase  said  farm  of  the  complainant 
for  a  valuable  consideration,  and  pay  him  in  shares  of  said 
company;  but  in  order  to  induce  him  to  make  the  exchange, 
they  averred,  that  the  stock  was  worth  its  nominal  value  in 
Boston,  and  more  than  any  Boston  bank  stock ;  and  that 
it  would  pay  a  handsome  dividend  next  spring;  and  if  the 
quarry  was  worked,  would  yield  100  per  cent  on  its  value; 
tixat  they  wanted  the  farm  for  the  silk  business ;  that  they 
owned  a  brig,  employed  in  carrying  stone,  and  wished  the 
complainant,  formerly  a  sea  captain,  to  command  it,  by 
which  he  would  make  $1500  a  year ;  that  they  owned  some 
other  vessels  employed  in  the  same  business,  had  a  number 
of  contracts  for  furnishing  stone,  and  one  with  the  govern- 
ment for  $100,000 ;  that  several  persons  from  Newport  had 
bought  into  the  company,  and  that  Colonel  Bates  and  various 
other  men  were  employed  by  it,  and  large  contracts,  through 
their  influence,  were  likely  to  be  obtained  at  Newport  and 
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Portsmouth  in  behalf  of  the  United  States.  The  bill  next 
alleged  that,  relying  on  these  assurances,  he  entered  into  an 
agreement  with  the  respondent,  Daniels,  who  was  then  acting 
for  himself  and  Fales,  to  convey  to  him  the  farm  for  $6000, 
to  be  paid  for  in  said  shares  at  the  price  per  share  which 
should  be  paid  in  per  share  when  the  deed  was  executed ; 
and  that  still  relying  on  the  aforesaid  assertions  of  Daniels 
and  Fales,  the  complainant,  on  the  8th  of  December,  1836, 
made  a  warranty  deed  of  the  land  to  Daniels,  and  received 
from  him  therefor  a  number  of  papers  purporting  to  be  cer- 
tificates of  240  shares  in  the  Cleft  Granite  Ledge  Company, 
representing  $25  each  of  its  capital  stock,  amounting  by  com- 
putation to  $6000,  and  which  were  the  only  consideration 
paid  to  him  by  Daniels,  and  were  received  on  the  supposition 
dial  $25  had  actually  been  paid  in  on  each  of  them. 

The  bill  further  alleged,  that  the  company  never,  in  truth, 
had  any  thing  paid  in  on  said  shares,  or  any  of  its  capital ; 
that  it  was  a  mere  fiction,  got  up  to  defraud  the  public ;  that 
the  stock  never  had  or  could  have  any  value ;  that  the  cer- 
tificates therefor  were  false  and  fraudulent,  and  so  known  to 
be  to  Daniels  and  Fales,  and  that  they  were  aware  that  the 
assertions  made  about  them  were  false,  and  with  intent  to 
defraud  the  complainant  Moreover,  in  order  to  "  bewilder  " 
the  complainant,  and  prevent  him  firom  causing  the  convey- 
ance of  the  farm  to  be  annulled,  it  was  averred  that  Daniels, 
on  the  10th  of  December,  1836,  executed  a  mortgage  deed  of 
the  farm  to  Elisha  F.  Fales,  a  brother  of  J.  E.  Fales,  pur- 
porting to  secure  a  note  of  the  same  date  to  him  for  $1765, 
and  for  the  same  purpose,  on  the  9th  of  October,  1837,  Dan- 
iels made  another  mortgage  thereof  to  S.  B.  Scott,  a  copart* 
ner  in  trade  and  brother-in-law  of  Daniels,  to  secure  a  note 
of  the  same  date  for  $4200 ;  and  it  was  charged,  that  the 
mortgagees  conspired  with  Daniels  and  Fales  to  enable  them 
to  complete  their  imposition  on  the  complainant,  and  took 
the  mortgages  without  any  bond  fide  consideration  passing 
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between  them;  and  prayed  that  they  be  made  parties  to  the 
bill.  The  bill  alleged  further  that,  notwithstanding  all  these 
falsehoods  and  frauds,  the  respondents  had  refused  to  yield 
any  relief;  had  cut  valuable  timber  from  the  land ;  had  de- 
clined to  get  the  mortgages  discharged,  and  to  reconvey  th^ 
land,  or  to  pay  rent  for  the  same,  or  pay  to  him  the  nominal 
value  of  the  shares ;  and  therefore  it  put  them  to  answer 
certain  interrogatories  under  oath :.  smd  concluded,  praying  a 
decree  against  them  for  the  $6000  and  interest  since  the  orig* 
inal  conveyance,  or  to  have  the  mortgages  cancelled  and  the 
land  reconveyed  with  payment  for  the  strip  and  waste  and 
rent.  A  prayer  was  also  interposed  for  an  injunction  against 
waste  during  the  pendency  of  the  bill,  and  the  appointment 
of  a  receiver  of  the  rents. 

The  answer  of  Daniels  admitted  that  Warner  once  owned 
the  land,  but  denied  it  to  have  been  worth  even  $3000 ;  and 
averred  that  he  and  Fales,  being  in  Wrentham  about  the  time 
named  in  the  bill,  accidently,  without  any  previous  concert 
or  design,  heard  that  the  complainant  had  a  farm  to  sell,  and 
expressed  a  willingness  to  buy  it,  if  they  could  be  allowed  to 
pay  for  it  in  their  way;  that  they  examined  the  farm  and 
informed  him  they  had  no  means  to  pay  therefor,  except  in 
shares  of  the  Cleft  Ledge  Granite  Company ;  but  denied  that 
he  exhibited  more  than  one  certificate  of  said  shares,  or  any 
papers,  showing  it  had  a  capital  stock  paid  in  of  $200,000, 
or  that  said  stock  was  alleged  to  be  of  par  value,  or  would 
pay  a  handsome  dividend,  or  that  the  farm  was  wanted  for 
the  silk  business,  or  that  the  company  owned  a  brig,  &c. ; 
and  extended  the  dei^ial  to  all  the  averments  of  that  descrip> 
tion,  set  out  in  the  bill ;  and  to  any  other  of  like  tenor,  said 
to  be  made  either  by  him  or  his  agents.  The  answer  then 
proceeded  to  allege  that  in  August,  1836,  Daniels  purchased 
about  300  acres  of  land  in  Maine ;  for  which  he  gave  $8  per 
acre,  paying  1-4  in  cash  and  the  rest  in  three  annual  instal- 
ments ;  and  in  October,  1836,  sold  3-4  of  his  interest  in  the 
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same  to  Joseph  Fales  at  cost,  taking  in  pa3mient  theiref(Nr 
Fales's  obligation  for  $5249  in  Cleft  Ledge  Granite  stock, 
and  the  balance  in  notes  of  that  company,  and  that  in  his 
first  interview  with  Warner  he  informed  him  of  this  obliga- 
tion from  Fales,  and  left  with  him  a  copy  of  the  act  of  incor- 
poration of  the  company,  and  the  by-laws  and  list  of  officers 
thereof,  and  a  report  of  Doctor  C.  T.  Jackson,  a  distinguished 
geologist,  as  to  the  quarry ;  and  stated  only  the  truth  on  the 
subject  The  answer  further  declared  that  the  respondent 
Daniels  informed  the  complainant,  he  was  but  little  ac- 
quainted with  the  value  of  the  stock ;  but  that  Warner  could 
Tisit  Boston  and  ascertain  its  value,  and  go  to  Durham  and 
examine  the  quarry  before  trading,  and  if  then  concluding  to 
make  the  exchange,  might  find  him  at  the  Lamb  Tavern  in 
Boston.  That  in  about  a  week  after,  Warner  did  visit  Bos- 
ton, and  said  he  came  to  inquire  into  the  value  of  the  stock ; 
bat  little  passed  between  them  till  the  next  evening  he  in- 
formed the  respondent  that  he  had  conversed  with  the  presi- 
dent of  the  company,  and  was  willing  to  take  the  stock  at 
par  value,  if  the  price  of  the  farm  could  be  mutually  agreed 
on;  diat  the  parties  spent  nearly  two  days  in  settling  the 
price  at  $60U0,  being  much  beyond  the  true  value,  in  conse- 
quence, as  the  respondent  avers,  of  false  and  exaggerated 
representations  of  the  complainant ;  and  that  in  the  course  of 
the  conversations,  then  had,  the  respondent  learned,  for  the 
first  time,  from  the  complainant,  that  the  quarry  had  been 
purchased  originally  for  $4600  by  some  individuals  connected 
with  it,  and  then  sold  to  the  company  for  $53,000,  the  latter 
giving  notes  on  time  for  the  consideration,  and  which 'must 
be  paid  before  a  dividend  could  be  made;  that  this  would 
take  a  long  period,  and  the  holders  of  the  notes  must  receive 
stock  in  payment,  or  it  must  be  sacrificed  in  the  market  to 
pay  the  notes ;  that  the  quarry  might  not  prove  as  good  as 
it  now  appeared ;  and  urged  these  facts,  not  before  known  to 
Daniels,  as  considerations  to  induce  him  to  give  a  larger  sum 
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for  the  farm  in  exchange  for  the  stock  at  par ;  that  thereupon 
he  decided  to  give  the  $6000,  payable  in  stock  at  par,  and  a 
bond  was  accordingly  drawn  to  secure  the  fulfilment  of  the 
bargain ;  that  Fales  had  no  agency,  or  instructions,  or  part 
in  the  business ;  that,  on  the  8th  of  December,  Daniels,  hav- 
ing received  from  Fales  240  shares  in  said  company,  made 
out  to  Fales  and  by  him  assigned  to  Warner,  proceeded  with 
it  to  Wrentham,  and  Warner  caused  a  deed  to  be  executed 
to  him  of  the  farm,  on  receiving  the  shares  aforesaid ;  and 
declared  at  the  time,  he  knew  all  about  the  stock,  and  more 
than  the  respondent ;  that  no  complaint  was  made  to  him  by 
Warner  about  the  trade,  wishing  to  annul  it,  till  August 
18th,  1841. 

The  answer  stated  next,  that  Warner,  on  the  16th  March, 
1840,  parted  with  all  his  stock  except  24  shares;  that  he  has 
no  reason  to  believe  the  company  to  be  a  fiction,  got  up  to 
defraud;  but  believes  it  possesses  a  valuable  quarry  of  granite 
in  Durham,  N.  H.,  examined  and  so  reported  by  Dr.  Jack- 
son; that  the  quarry  was  bought  by  four  persons  in  the  fall  of 
1835,  viz. :  J.  E.  Pales,  J.  C.  Thompson,  James  M.  Thomp- 
son, and  Newell  A.  Thompson,  for  $4500 ;  that  about  $3600 
were  afterwards  expended  on  it  in  roads,  wharves,  and  shops, 
employing  near  fifty  men  there  before  they  sold  it  to  the  compa- 
ny, and  fully  testing  the  good  quality  thereof;  that  several  per- 
sons not  interested  there,  united  with  those  four  in  petitioning 
the  New  Hampshire  legislature  for  an  act  of  incorporation ; 
and  on  the  10th  of  June,  1836,  they  were  duly  incorporated, 
and  on  the  25th  of  August  ensuing,  purchased  the  quarry  for 
$53,000,  payable  1-4  in  one  year  and  3-4  in  annual  instal- 
ments thereafter ;  that  the  capital  stock  was  divided  into  2000 
shares,  at  $100  each,  and  on  the  7th  of  December,  1836,  only 
303  shares  had  been  issued,  on  which  30  per  cent,  had  be^i 
assessed  and  paid ;  that  on  November  28, 1836,  it  was  agreed 
to  increase  the  number  of  shares  to  8000,  and  to  reduce  the 
par  value  to  $25  each ;  that  the  old  certificates  were  to  be 
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renewed,  and  that  on  the  7th  of  December,  Fales  being  the 
holder  of  73  shares  of  old  stock,  surrendered  them  for  240 
diaies  of  the  new  stock,  paying  the  difference  by  cash  $10 
and  $3800  indorsed  on  the  note  he  held  against  the  compa* 
ny ;  that  these  are  the  same  shares  sold  to  Warner,  and  were 
paid  for  by  the  respondent  by  giving  up  to  Fales  his  obliga- 
tion before  named  for  $5249  and  the  balance  by  a  note,  of 
which  $400  was  since'  paid  in  cash,  and  the  rest  by  a  note  of 
Fales  bought  of  a  third  person  by  Daniels ;  that  Daniels  has 
never  mortgaged  the  land  to  bewilder  Warner  or  defraud 
him,  but  for  bona  fide  debts,  since  paid,  and  thi  mortgage  of 
one  debt  was  discharged  about  the  1st  of  February,  1842, 
before  the  filing  of  the  bill  in  this  case,  and  the  other  about 
the  25th  of  September,  1841 ;  and  denied  all  collusion  with 
the  mortgagees  to  defraud  Warner,  and  all  false  statements 
in  any  way  concerning  the  stock.  The  answer  then  pro- 
ceeded to  reply  to  the  different  interrogatories  in  detail ;  in 
the  course  of  which,  it  was  averred,  in  addition  to  what  has 
already  been  stated,  that  he  owned  no  stock  in  the  company 
before  the  240  shares,  nor  any  since  except  40  shares ;  that 
the  sums  paid  to  the  company  by  the  stockholders  are  un- 
known to  him ;  but  he  has  been  told  and  believes  they  have 
been  $12,900  or  $6900,  beside  the  $6000  worth  in  dispute  in 
this  case.  The  old  shares  issued  are  stated  to  be  230,  and 
the  new  240.  Most  of  the  assessments  and  shares  appear  to 
have  been  paid  by  indorsements  on  notes  the  company  owed, 
or  for  services  done  the  company ;  and  the  cash  for  all  does 
not  seem  to  exceed  from  $100  to  $1000,  though  some  more  is 
claimed. 

The  answer  of  J.  E.  Fales  accords  in  substance,  so  far  as 
he  knows  any  thing,  with  Daniels'  answer,  and  denies  all 
joint  interest  in  the  subject-matter,  or  any  cooperation  to- 
gether in  the  trade,  or  any  agency  on  his  part  in  it  for  Dan- 
iels or  himself,  though  admitting  he  was  one  of  the  original 
purchasers  of  the  quarry,  and  a  member  of  the  company  and 
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director,  and  under  contract  to  convey  shares  to  Daniels  at 
his  first  interview  with  Warner,  and  so  informed  the  latter: 
and  that  Colonel  Bates  was  their  agent  at  a  salary  perhaps 
of  $1200,  but  not  $1500,  and  had  a  clerk  and  a  large  number 
of  hands  employed,  and  was  negotiating  for  various  con- 
tracts; but  denies  he  said  any  had  been  made,  except  at 
Portsmouth;  or  that  any  persons  at  Newport  were  imploring 
contracts;  though  he  admits  he  stated  that  several  persons 
there  had  bought  into  the  cofaipany ;  that  when  Warner  came 
to  Boston,  some  days  before  the  28th  of  March,  1836,  Pales, 
at  his  reque^  introduced  him  to  the  president  and  clerk  of 
the  company ;  but  denies  any  interest  in  the  sale  to  him,  or 
In  the  farm,  or  any  misrepresentation  then  or  before  as  to  the 
company  or  its  property,  and  denies  that  the  company  was  a 
fiction,  but  avers  that  it  originated  and  was  organized  and 
bought  the  quarry  as  before  described ;  that  there  was  noth- 
ing in  the  manner  of  conducting  the  company  designed  or 
likely  to  defraud ;  that  at  the  time  of  this  transaction  the 
quarry  was  worked  and  a  large  quantity  of  stone  sent  to 
Portsmouth  and  New  York,  and  large  sums  received  there- 
for, and  more  stone  was  got  out,  which  was  attached  by  one 
of  its  creditors ;  that  the  first  assessment  on  the  shares  was 
$25  and  the  next  $26 ;  and  the  certificates  were  not  issued 
till  the  assessments  were  paid ;  that,  at  the  time  of  the  trade, 
he  did  entertain  and  express  sanguine  opinions  in  respect  to 
the  value  of  the  stock;  that  it  was  worth  its  nominal  value, 
and  would  pay  a  handsome  dividend ;  and  so  Warner  pro- 
fessed to  think,  after  making  certain  estimates ;  that  he  said 
nothing  about  a  brig  or  vessel  to  be  conunanded  by  Warner 
till  near  a  year  after  the  sale  of  the  farm ;  that  the  land  he 
obtained  of  Daniels  for  the  shares  was  valuable,  and  its  cost 
can:  be  realized  from  it ;  though  he  has  since  taken  the  benefit 
of  the  bankrupt  law  in  Massachusetts. 

The  answer  of  E.  F.  Fales  and  Scott  accorded  in  respect 
to  the  mortgages  to  them,  with  what  was  stated  in  Daniels' 
answer. 
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Exceptions  were  filed  to  the  answers  of  Daniels  and  J.  E. 
Fales,  for  alleged  omissions  and  evasions,  and  they  both  put 
in  amended  answers ;  Daniels  denying  that  he  furnished  to 
Warner  any  estimates  of  the  value  of  the  stock,  or  stated  as 
a  fact  its  value;  but  averred  that  he  insisted  to  Warner  that 
he  must  inquire  and  decide  for  himself,  and  buy  on  his  own 
judgment,  if  at  all,  and  that  Warner  did  inquire,  and  knew 
as  much  about  its  value  as  any  one ;  that  Daniels  and  Fales 
were  not  looking  for  a  farm  when  the  first  interview  took 
place,  but  the  complainant  applied  to  them  to  buy ;  that  no 
mortgage  remained  on  the  Maine  land  sold  towFales,  which 
prejudiced  its  value,  and  the  consideration  promised  by  Dan- 
iels for  it  had  been  paid  to  the  extent  of  $4000  before  the  sale 
to  Fales,  and  the  rest  since ;  that  if  the  shares  are  now  worth 
less  than  they  were  in  1836,  it  is  owing  to  the  general  change 
in  trade  and  enterprise ;  and  their  value  in  1836  as  compared 
with  the  farm  was  better  known  to  Warner  than  to  Daniels, 
and  jfbr  aught  Daniels  knows,  is  now  equal  to  the  value  of 
the  farm ;  that  since  the  trade  with  Warner,  he  has  purchased 
64  shares  more  in  the  company,  of  Newell  A.  Thompson,  at 
$26  per  share,  by  taking  them  at  par  in  part  pajrment  of 
some  land  sold  to  him ;  that  Fales  appears  by  the  books  to 
own  since,  135  shares  more,  but  how  he  obtained  or  paid  for 
them  is  not  known  to  the  respondent  Daniels ;  that  the  com-* 
pany  had,  in  December,  1836,  besides  the  property  before 
stated,  tools,  carts,  a  blacksmith's  and  hammering  shop,  and 
various  blocks  of  granite,  partly  hammered,  all  of  several 
thousand  dollars  in  value. 

Fales,  in  his  amended  answer,  adds  only  the  following 
facts,  which  it  is  deemed  material  to  state,  viz. :  that  the 
company  commenced  issuing  shares  on  the  24th  of  October, 
1836;  that  on  the  19th  of  November,  the  company  owned  the 
quarry  and  farm  connected  therewith,  and  buildings,  wharf, 
forges,  tools,  shops,  carts,  several  yoke  of  oxen,  &c.,  and  the 
real  estate,  subject  to  a  mortgage  for  the  purchase-money ; 
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that  a  large  part  of  the  purchase-money  had  been  paid  for  by 
the  proceeds  of  the  stock  sales  at  that  time,  and  valuable  ad- 
ditions made  to  the  means  of  the  company  by  aid  and  credit 
from  individuals,  and  all  had  been  duly  appropriated ;  and 
that  this  was  the  subject  of  conversation  with  Warner  when 
he  came  to  Boston  to  inquire ;  and  as  the  operations  and  or- 
ganization were  new,  the  value  of  the  stock  lay  rather  in 
estimates  and  opinions  of  what  would  be  yielded  thereafter, 
than  the  intrinsic  value  of  the  quarry  \  that  Daniels  had  paid 
$10,000  towards  the  Maine  land,  sold  to  him  before  their 
trade,  and  hq^  since  removed  the  mortgage  then  on  it  for  the 
balance  of  the  consideration;  and  that  Fales  at  once  took 
possession  of  that  land,  and  exercised  acts  of  ownership  over 
it  till  sold  by  him  in  1837 ;  that  one  half  of  the  original  pur- 
chase-money for  the  quarry  had  been  paid  in  cash  before 
Warner's  trade,  and  the  balance  was  secured  by  mortgage ; 
that  $40,000  of  the  second  purchase  had  been  paid,  and  the 
rest  secured  by  a  second  mortgage ;  and  all  this  was  made 
known  to  Warner  before  his  trade. 

The  evidence  in  the  case  was  voluminous,  and  will  be 
further  referred  to  in  the  opinion,  so  far  as  material  to  the 
facts,  which  are  found  to  be  proved  satisfactorily,  and  which 
bear  on  the  points  of  law  decided  by  the  Court  The  case 
was  argued  at  great  length  at  the  October  term,  1845,  by 
Jonathan  P.  Bishop  and  George  M.  Broton  for  the  com- 
plainant, and  Benjamin  R,  Curtis  for  Daniels,  and  Freder- 
ick  W.  Saioyer  for  Fales,  the  respondents. 

Woodbury,  J.  There  was  a  preliminary  objection  in  this 
case,  as  to  the  competency  of  the  testimony  of  Scott  and  Gil- 
bert, and  G.  C.  Thompson,  that  must  first  be  examined. 
Scott  was  brought  in  to  defend,  after  the  institution  of  these 
proceedings,  on  account  of  a  mortgage  of  the  premises  to  him 
by  one  of  the  respondents.  But  it  is  now  admitted,  as  well 
as  proved,  that  his  interest  ceased  before  the  bill  was  filed  ; 
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and  he  denies,  as  do  the  rest  of  the  parties,  any  collusion  or 
combination  with  Daniels ;  and  there  is  no  witness  in  the 
ease  testifying  to  the  contrary.  It  is  proper,  then,  to  say  in 
the  outset,  that  not  being  responsible  at  all,  nor  interested 
when  he  gave  his  testimony,  it  ought  to  be  and  is  admitted. 
1  Barb.  Ch.  P.  260 ;  Murray  v.  ShadweU,  2  Yes.  &  Beam. 
401 ;  McLhncM  v.  Neibon,  2  Cow.  139.  If  he  was  interest- 
ed, he  could  not  testify  for  his  co-defendant.  3  John.  Ch.  R. 
612.  The  objections  to  Gilbert  were,  that  a  copy  of  the  in- 
terrogatories was  forwarded  to  him  beforehand.  But  this 
does  not  render  him  incompetent,  nor  make  his  testimony 
inadmissible,  as  no  comments  accompanied  them;  and  if  they 
came  from  the  respondents,  the  latter  neither  dictated  nor 
wrote  the  answers,  nor  used  any  influence  to  shape  them  into 
any  particular  form.  The  letter  to  Thompson  also  merely 
requested  him  to  tell  th^  truth,  without  any  suggestion  as  to 
what  the  writer  of  it  considered  to  be  the  truth.  The  evi- 
dence of  all  of  them  is  then  properly  in  the  case. 

The  grounds  set  up  for  relief  on  the  merits,  are,  first,  on 
account  of  an  important  mistake  as  to  the  value  of  the  shares 
received  in  payment  for  the  farm  by  the  complainant ;  and 
secondly,  on  account  of  fraud,  false  representation  and  impo- 
sitkm  by  the  respondents  in  making  the  exchange  of  the 
shares  for  the  farm.  In  respect  to  the  first  ground,  I  do  not 
think  it  tenable  on  the  facts  of  the  case  here,  though  it  is 
often  a  good  ground  for  interfering  when  well  supported.  See 
cases  in  3  Cow.  537 ;  14  Yes.  288 ;  2  Yes.  sen.  627 ;  Rose-- 
vett  V.  Fulton^  2  Cow.  129 ;  Daniel  v.  Mitchdl,  1  Story, 
172.  I  doubt  its  validity  here,  because,  great  as  was  the 
acknowledged  difference  between  thQ  real  value  of  the  shares 
and  that  supposed  by  the  complainant  when  he  took  them, 
being  as  some  of  the  witnesses  testify,  from  nothing  to  a  par 
value ;  yet  he  had  means  of  avoiding  much  of  the  mistake,  if 
there  had  not  been  falsehood  and  fraud.  He  was  referred  to 
the  officers  of  the  company,  and  to  a  personal  examination  of 
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the  property  of  the  company,  and  allowed  time  for  the  pur- 
pose of  full  inquiry,  and  actually  did  consult  the  officers,  as 
far  as  he  deemed  it  useful  to  consult  them.  He  relied  then 
rather  on  the  means  pointed  out  and  used  by  himself  to  get 
information  as  to  most  matters,  than  on  the  statements  alone 
of  the  parties  ;  and  in  such  cases,  generally,  if  a  mistake  as 
to  a  material  izxA  occurs  without  any  fraud  or  falsehood  on 
the  part  of  the  respondent,  no  relief  can  be  granted  on  account 
of  the  mistake  alone.  Daniel  v.  Mitchell,  1  Story,  172 ; 
Hough  V.  Richardson,  3  Story,  659 ;  and  Attoood  v.  SmaUj 
6  Clark  &  Finn.  623,  note ;  MaffcU  v.  Window,  7  Paige, 
124  It  is  true  that  the  facts,  connected  with  his  examina- 
tion into  the  matter  tend  strongly  to  sustain  the  idea  that  the 
dijQference  between  the  real  and  pretended  value  of  the  shares, 
in  the  rash  and  speculating  mania  of  the  times  in  1836,  could 
not  .then  be  detected  by  anybody  sd  easily  as  now.  Beside 
the  times  being  so  ''  out  of  joint,"  a  mistake  in  the  value, 
however  great,  could  with  difficulty,  even  after  a  very  full 
scrutiny,  have  become  manifest  to  one,  who,  like  the  com- 
plainant, seemed  so  infatuated  and  so  bent  on  cheating  him- 
self.  Under  the  general  delusion  which  then  prevailed,  and 
the  plausible  mode  adopted  by  the  respondents  to  make  the 
complainant  seem  rather  to  go  forward  than  they,  he  acted 
on  that  occasion  with  what  seems  now  an  apparent  determi- 
nation to  be  duped,  which  would  almost  justify  placing  him 
under  guardianship.  Such  circumstances  rendered  a  mistake 
almost  inevitable.  But  it  is  still  doubtful  whether  it  is  reme- 
diable, when  the  means  of  judging  were  so  opened  to  him,  if 
no  deception  had  been  practised  upon  him,  no  concealments, 
exaggerations  and  falsehoods,  which  he  had  not  the  means 
to  detect  readily,  nor  the  keenness  to  suspect  or  expose,  and 
hence  became  their  victim. 

This  brings  us  to  the  second  ground  for  relief —  fraud  or 
imposition.  In  order  to  sustain  that,  the  whole  circumstances 
of  the  case,  as  well  as  the  positive  testimony  and  the  charac- 
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ter  and  relations  of  the  parties,  are  all  proper  subjects  of  con- 
sideration. Courts  of  equity  can  go  more  on  what  is  called 
presumptive  evidence,  than  those  of  law.  1  Story,  Eq.  Jur. 
§  190 ;  Roseveli  v.  FvUm,  2  Cow.  129 ;  NevUle  v.  Wilkm- 
«m,  1  Bro.  Cb.  C.  543,  646. 

After  examining  all  the  facts  in  the  general  aspect,  and 
then  in  detail,  if  the  conclusion  follows  clearly  that  the  com- 
plainant has  been  overreached,  and  that  in  some  material 
degree,  by  impositions  or  concealments,  or  misrepresentations, 
by  the  respondents,  on  which  he  properly  relied,  he  ought  to 
be  relieved.  1  Story,  Eq.  Jur.  ^  192,  ^  222 ;  7  Paige,  124 ;  Colt 
Y.  WoolasioUy  2  Peere  Wms.  154 ;  Blain  v.  Agtir,  1  Sim.  37, 
45 ;  S.  C.  2  Sim.  289 ;  1  Sch.  &  Lef.  429.  Nothing  should 
in  that  event  prevent  relief,  but  great  and  unexplained  delay 
in  seeking  it,  or  an  adequate  and  ample  remedy  at  law,  or  a 
condition  of  the  propei^ty  in  controversy,  which  rendess  it 
impracticable  for  the  Court  on  any  sound  principle  to  grant 
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The  great  feature  of  the  whole  case  is,  that  the  complain- 
ant, in  1836,  from  being  a  wealthy  and  prosperous  farmer,  is 
stripped  of  the  whole  by  the  respondents,  through  the  trans- 
action complained  of.  There  does  not  seem  to  have  been  in 
him  the  imbecility  of  mind  which,  though  not  idiocy,  makes 
one  liable  to  imposition,  and  calls  aloud  for  the  aid  of  a  Court 
of  equity.  Story,  Eq.  Jur.  §§  237, 238 ;  WiBis  v.  Jemegan^ 
2  Atk.  251 ;  Huguenin  v.  Basdey^  14  Yes.  273,  290.  Nor 
does  he  appear  to  have  been  a  man  rash  in  character,  or  in- 
experienced in  business;  and  the  difficulty  in  the  outset, 
tmder  these  facts,  is  to  find  any  reason  for  this  catastrophe, 
except  in  some  firaud  practised  upon^him  in  making  the  con- 
tract Many  circumstances  in  the  transaction,  whose  truth 
is  admitted,  were  calculated  to  mislead  a  common  observer, 
such  as  the  first  interview  seeming  to  be  accidental,  and  not 
apparently  sought  by  Daniels  and  Fales ;  such  likewise  as 
their  referring  him  to  the  officers  of  the  company  for  full  in- 
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formation,  and  not  hurrying  the  bargain ;  such  as  the  reluct^ 
ance  of  Daniels  to  exchange  his  stock  for  the  farm  at  so  high 
a  price ;  and  the  respectability  of  the  president  and  treasurer 
and  the  agent  at  Durham,  and  the  geologist  who  certified ; 
with  the  large  number  of  persons  employed,  and  the  impor- 
tant contracts  said  to  be  negotiating,  or  made,  by  a  company 
apparently  authorized  by  law  and  duly  organized,  and  with 
so  much  capital  represented  to  have  been  fairly  paid  in. 

But,  amidst  all  this  plausible  exterior,  it  was  a  fact  that 
the  person  introducing  him  to  Daniels  and  Fales  was  a 
brother-in-law  of  one  of  them ;  and  that  the  brother  of  that 
person  was  an  owner  of  some  of  the  stock,  as  is  disclosed  since 
his  death.  Yet  neither  of  these  circumstances  appear  to  have 
been  known  to  Warner.  That  the  company  was  incorpo- 
rated so  as  to  appear  larger  and  more  imposing  than  it  really 
was,  by  including  in  the  charter  several  persons,  not  original 
purchasers  of  the  quarry,  nor  owners  of  any  of  its  stock ; 
that  it  was  organized,  if  at  all,  by  those  original  purchasers ; 
and  its  stock  at  first  appears  to  have  been  entirely  theirs, 
rather  than  belonging  to  others  in  some  considerable  amount 
at  that  time.  That  it  thus  converted  the  apparent  sale  of  the 
quarry  for  $53,000  to  others,  merely  into  a  real  sale  to  them- 
selves alone,  —  at  first  in  a  corporate  capacity,  by  themselves 
in  an  individual  capacity,  and,  in  this  way,  they  charged 
other  stockholders  who  should  afterwards  buy  in,  the  enor- 
mous difierence  between  that  sum  and  the  seven  or  eight 
thousand  dollars  only,  which  was  the  original  cost  of  the 
whole  and  the  improvements.  That,  beside  some  of  this 
being  not  disclosed  fully  to  Warner,  so  far  as  any  evidence 
is  put  in,  the  president  and  secretary  were  not  proprietors  of 
the  stock  originally,  nor  acquainted  intimately  with  its  con- 
cerns, nor  was  the  agent,  Bates ;  and  the  former  had  been  in- 
duced to  officiate  in  their  stations  under  flattering  assurances, 
which  all  failed,  and  for  stock  chiefly  given  to  them  for  ser- 
vices, and  which  peculiar  situation  of  theirs  tended  directly 
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to  mislead  those  confiding  in  their  general  respectability  and 
judgment,  as  members  and  purchasers  of  stock  in  the  ordinary 
manner.  That,  instead  of  a  large  amount  of  capital  having 
ever  been  paid  in  with  money,  as  was  represented,  the  treas- 
urer swears  he  never  received  in  that  way  over  one  hundred 
dollars ;  and,  from  the  exhibits  in  the  case,  not  over  a  thou* 
sand  was  probably  at  any  time  so  paid ;  an  important  fact, 
unknown  to  Warner,  for  aught  which  appears,  and  contrary 
to  the  distinct  averments  in  Fales'  answer.  That  the  original 
proprietors  of  the  quarry,  as  members  of  the  company,  or 
creditors  of  it,  were  still  interested  in  all  the  stock,  except 
two  hundred  and  thirty  shares,  out  of  two  thousand  of  the 
old  emission,  and  two  hundred  and  forty  out  of  eight  thou- 
sand of  the  new  emission,  instead  of  the  new  owners  being 
numerous,  and  to  a  large  amount,  as  Warner  probably  sup- 
posed ;  that  inquiries  of  officers,  who  owned  nothing,  or  only 
a  few  shares  given  to  them  for  their  services,  and  knew  little 
about  the  company,  were  not  likely  to  be  very  useful,  but 
rather  to  mislead,  as  their  information  must  have  been  chiefly 
obtained  from  parties  deeply  interested  to  make  sales ;  that 
the  geol<^st  who  reported  on  the  quarry,  did  so  before  it  had 
heexk  much  opened  or  worked,  and  had  been  induced  by  Fales 
to  leave  out  the  important  facts  of  there  being  much  more 
granito  in  the  immediate  neighborhood  of  this;  and  that  every 
owner  of  the  stock/  and  especially  the  original  purchasers  of 
the  quarry,  among  whom  was  Fales,  had  a  strong  motive 
and  interest,  to  the  extent  in  all  of  near  $50,000,  in  getting 
new  owners  of  shares. 

It  is  further  manifest,  that  Daniels'  representation  of  a 
number  of  persons  in  Newport  having  bought  into  the  com- 
pany, and  which  he  admits  he  made,  and  which  was  calcu- 
lated to  have  much  influence  on  a  purchaser,  was  unfounded. 
It  is  not  supported  by  any  proof;  and  the  statements  by  him 
and  Fales,  as  to  the  company  being  duly  organized,  which 
goes  to  the  essence  of  the  validity  of  the  shares,  and  of  the 
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purchase  of  the  quarry,  and  is  denied  in  the  bill,  do  not  ap* 
pear  to  be  sustained  from  the  records,  —  the  evidence  proper 
for  that  purpose,  in  an  issue  like  this,  though  they  are  by  the 
oath  of  one  of  its  officers,  who  aided  to  organize  it  All  this 
evidence  on  record,  if  existing,  is  in  possession  of  the  respon* 
dents,  and  is  the  best  and  suitable  evidence  of  such  a  fact 
Denning  v.  Roome,  6  Wend.  651,  656;  Owings  v.  Speedy  6 
Wheat  420.  It  is  also  the  suitable  evidence  to  prove  not 
only  the  organization,  but  the  authority  to  buy  the  quarry, 
and  execute  the  notes,  issue  the  shares,  and  other  material 
proceedings  of  the  corporation.  Rex  v.  MotAersell,  I  Strange, 
93.  This,  and  not  the  incompetency  of  the  owners  of  the 
quarry  to  pass  a  title  to  a  corporation,  if  duly  organized  and 
composed,  chiefly  or  only  of  themselves  as  members,  is  the 
ground  on  which  this  part  of  the  case  is  very  defective,  and 
leads  to  a  strong  presumption  that  radical  objections  exist  to 
the  regularity  of  the  proceedings  of  the  company  in  these  im- 
portant matters.  It  is  charged  in  the  bill,  that  the  company 
was  fictitious,  and  hence  this  point  becomes  material.  But 
I  should  hesitate  to  decide  the  case  on  this  objection  alone,  as 
the  error  may  be  one  that  could  be  removed  by  further  evi-> 
dence,  and  may  have  happened  from  an  impression  that  il 
was  the  duty  of  the  complainant  to  put  in  the  record,  or  that 
the  oath  of  the  clerk  was  sufficient  evidence  to  show  the 
original  organization,  and  the  charter  and  acts  done  under  it, 
as  may  suffice  under  different  issues,  and  when  the  question 
is  an  incidental  one.    3  Met.  133 ;  Ibid.  282 ;  7  Ibid.  692. 

But,  finally,  it  is  manifest,  further,  that  several  misre|»e« 
sentations  very  material,  and  calculated  to  mislead  Warner,  * 
were  made  by  both  of  the  respondents.  Thus,  the  statements 
which  are  admitted  to  have  been  made  by  both  Daniels  and 
Fales  of  the  successful  operations,  then  going  on,  viz.,  on  the 
19th  of  November,  1836,  imder  the  agent.  Bates,  and  of  the 
valuable  contract  which  had  been  made,  and  was  fulfilling 
at  Portsmouth,  and  which  were  calculated  to  be  very  influ- 
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ential  with  Warner,  or  any  other  purchaser,  and  to  be  much 
lelied  on  by  them,  as  it  was  testing  by  experiment  what  was 
before  theoretical  as  to  the  goodness  and  value  of  the  quarry, 
were  utterly  unfounded,  and  known  to  be  so  to  Fales,  if  not 
to  Daniels.  These  were  assurances  not  only  relied  on  proba- 
bly, but  were  material,  distinct,  not  rague,  and  such  as  were 
proper  to  be  relied  on.  TYawer  v.  Newcame^  3  Mer.  704 ; 
Scoti  T.  Hanson^  1  Sim.  13.  They  were  the  most  important 
representations,  next  to  the  legal  existence  or  continuance  of 
the  company  itself,  which  could  be  made ;  and  by  Fales' 
own  letter  of  October  5,  to  the  agent  at  Durham,  as  well  as 
by  the  agent's  testimony,  they  were,  not  only  then,  on  the 
19th  of  November,  known  to  be  false,  by  Fales;  but  Fales, 
as  early  as  the  6th  of  October,  urged  the  agent  to  keep  the 
truth  concealed  from  the  public,  lest  it  might  injure  the  value 
of  the  property.  On  this  account  Warner  had  not  the  means 
of  detecting  the  groundlessness  of  those  misrepresentations. 
The  agent  left  Durham  entirely,  about  the  1st  of  November, 
and  went  to  New  York  for  the  company ;  and  he  left  their 
employment  the  last  of  November.  Daniels  joined  with 
Fales,  or  was  principal,  in  all  these  last  unfounded  asser- 
tions, calculated  to  deceive  Warner  in  most  important  par- 
ticulars. He  had  opportunities  to  know,  and  must  be  pre- 
sumed to  know,  if  this  be  necessary  to  charge  him,  that  some 
of  them  were  entirely  groundless,  and  especially  that  one, 
made  by  him  alone,  concerning  a  large  number  of  persons  at 
Newport  having  bought  into  the  company. 

These,  then,  vitiate  the  transaction  as  representations  un- 
true, on  material  points;  and,  if  untrue  by  mistake,  still 
vitiating  as  much  by  such  a  mistake  in  material  matters  as 
if  there  was  a  fraudulent  design.  Daniel  v.  Mitchell^  1 
Story,  172.  So  it  is  the  better  opinion,  that  whether  Daniels 
himself  knew  these  accounts  to  be  false  or  not,  is  immaterial, 
if  they  were  false  and  influential.  1  Story's  Eq.  Ju.  $  193; 
Ainslie  v.  Medlycatt,  9  Ves.  13, 21 ;  Graves  v.  White,  Freem. 
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67;  Pearson  v.  Morgan^  2  Bro.  Ch.  C.  388 ;  Shackle/ord  v. 
Hadley,  1  A.  K.  Marsh.  600.  So  if  Daniels  himself  had  not 
made  some  of  these  false  representations,  but  was  present 
when  Fales  made  them,  and  was  benefited  by  them,  it  vi- 
tiates the  transaction.  McMeekin  v.  Edmonds^  1  Hill's  Ch. 
R.  288,  293 ;  1  Grant's  Ch.  267.  He  adopts  the  contract, 
and  these  were  a  part  of  it  —  some  of  the  res  geske.  He 
cannot  take  part  and  repudiate  part,  when  the  other  con- 
tractor acts  on  the  whole.  The  Portsmouth  contract  with 
the  government,  which  Daniels  admits  he  stated  to  Warner, 
in  exhibiting  the  extent  of  their  business  and  prospects,  on 
November  19th,  had  also  been  obliged  to  be  abandoned  or 
transferred,  at  a  loss  of  five  hundred  dollars,  as  early  as  Oc- 
tober, from  the  unfitness  of  the  stone  to  fulfil  it  But  this 
last  fact  seems  to  have  been  entirely  concealed  or  suppressed; 
and  suppress  io  veri  is  as  bad  as  suggesiio  falsi  ;  and  it  here 
related  to  a  particular  highly  important  in  respect  to  the 
prospective  value  of  the  shares  and  the  quarry.  It  was  a 
fact,  likewise,  more  within  his  own  knowledge,  and  which  it 
was  his  duty  to  disclose.  Story  on  Eq.  Ju.  $$  147  and  197 ; 
2  Kent,  C.  484. 

The  agent  employed,  Colonel  Bates,  whose  character  is 
admitted  to  have  been  high,  and  to  commend  any  business 
in  which  he  was  engaged,  was  spoken  of  to  Warner,  and  his 
high  sJalary  as  an  evidence  of  the  extent  of  their  business; 
but  the  important  facts  were  suppressed,  not  only  that  he 
had  reported  against  the  goodness  of  the  quarry,  but  their 
inability,  on  that  account,  to  fulfil  the  Portsmouth  contract, 
and  their  failure  to  supply  him  his  own  salary,  or  with 
means  for  working  the  quarry  further.  So  Dr.  Jackson's 
report  was  printed  and  distributed,  and  a  copy  delivered  to 
Warner ;  but  the  fact  concealed  that  Fales  had  requested 
him  to  strike  out  what  was  said  of  other  granite  quarries 
near.  These  were  extensive,  and  that  fact,  if  known,  would 
of  course  tend  to  diminish  the  value  of  theirs.    It  is  difficult, 
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also,  to  see  why  Daniels  should  be  so  anxious  to  sell  more  of 
his  stock  to  Whiting,  as  well  as  pay  Warner  only  in  this 
stock,  if,  as  he  represented,  it  was  at  par  value  in  Boston ;  if 
die  quarry  was  likely  to  yield  a  dividend  in  the  spring,  of 
seven  per  cent,  if  it  was  the  best  stock  in  the  market,  or  if  it 
was  worth  dollar  for  dollar ;  all  of  which  considerations  he 
m^ed  on  Whiting,  in  November,  1836,  when  Warner  was 
present  His  declarations  about  a  week  after,  in  trying  to 
sell  a  note  to  Whiting,  against  the  company,  were  of  a  like 
character,  and  hardly  to  be  explained  on  any  honest  hypothe- 
sis. For  he  averred,  that  the  company  ^^  would  cash  a  de- 
mand against  them  at  any  time ; "  when,  if  true,  why  was 
he  so  anxious  to  sell  the  note  ?  And  why  had  Bates,  the 
agent,  been  obliged  to  stop  work  in  part  for  want  of  funds  ? 
And  why  had  not  the  five  hundred  dollars  been  paid  for  the 
loss  on  the  Portsmouth  contract  1  And  why  had  not  the 
numerous  other  debts,  and  especially  the  original  mortgage, 
been  paid?  And,  if  true,  how  were  the  means  obtained, 
when  only  from  one  hundred  or  one  thousand  dollars,  to  the 
utmost,  had  ever  been  paid  in  by  the  stockholders  1  This 
last  talk  with  Whiting  is  competent  evidence,  {Bradley  v. 
Chase,  22  Maine,  511,)  being  on  a  subject  of  a  kindred  char- 
acter, near  the  time  of  the  transaction  in  question,  and  illus- 
trating his  intention.  Wood  v.  United  States,  16  Peters,  342, 
360 ;  14  Ibid.  430 ;  1  Starkie  on  Ev.  64 ;  2  Ibid.  220 ;  1  Phil- 
lips on  Ev.  179,  Cow.  ed. ;  2  Ibid.  462,  463 ;  4  Bos.  &  Pull. 
92 ;  7  Bingham,  643. 

The  entire  worthlessness  of  the  shares  soon  became  appar- 
ent to  those  officers  who  had  been  duped,  as  well  as  to  several 
others.  The  whole  estate,  including  the  quarry,  which  had 
been  mortgaged,  was  foreclosed,  and  went  merely  to  pay  the 
balance  of  the  small  amount  of  the  original  purchase-money. 
The  tools,  stone,  &c.,  remaining,  were  attached  to  secure 
other  debts ;  and  the  original  purchasers  of  the  quarry,  hav- 
ing most  of  the  stock  of  their  corporation  left  on  their  own 
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hands,  became  bankrupts,  like  Fales.  Instead  of  $40,000 
having  been  paid  in  on  the  shares,  as  Daniels  alleges,  the 
only  receipts  in  money  satisfactorily  proved,  were  only  from 
a  hundred  to  a  thousand  dollars,  but  a  drop  in  the  bucket  to 
their  expenses;  and  the  company  thus,  for  aught  which  ap* 
pears,  ceased  to  have  legal  existence,  or  credit,  or  property, 
and  exploded,  as  one  of  the  worst  among  the  thousand  bub- 
bles in  the  speculating  mania  of  that  period. 

Often  an  entire  failure  of  consideration  in  the  recent  of 
what  is  mere  moonshine,  is  sufficient  to  rescind  a  c<Mitract 
Terry  v.  Breck,  1  Grant,  Ch.  367 ;  Chesterfield  v.  Jansen,  2 
Yes.  sen.  155;  Dyer  v.  i2icA,  1  Met  180,  192.  It  shocks  the 
conscience  on  the  face  of  the  transaction,  and  is  sometimes 
plenary  evidence  of  fraud.  But  mere  inadequacy  of  consid- 
eration may  honestly  occur,  and  often  raises  no  certain  pre- 
sumption of  deceit  I  Story,  Eq.  Jur.  $  244,  245,  246 ;  as 
the  difference  may  be  small,  or,  if  large,  occurring  from  other 
causes  than  fraud,  and  more  especially  is  this  the  case  in 
speculating  times  Uke  those  of  1836.  Blachford  v.  Christian^ 
1  Knapp,  P.  C.  73,  77 ;  1  Brown,  Ch.  C.  App.  568,  560.  It 
is  not,  per  se^  fraud.  OriffUh  v.  SpraOey^  1  Cox,  383; 
Low  V.  Barchard,  8  Yes.  133;  3  Yes.  &  B.  180.  To 
charge  such  a  loss  on  an  innocent  purchaser  of  its  shares, 
rather  than  on  its  projectors  and  early  owners,  would  seem 
inequitable,  if  the  contract  had  not  been  carried  into  effect; 
but  even  after  that,  if  it  turns  out  to  have  been  carried  into 
effect  by  fraudulent  representations  and  falsehoods,  on  points 
very  material,  {Smith  v.  Richardsy  13  Pet  26,  37,)  it  would 
be  derogatory  to  Courts  of  equity  and  justice,  if  Uiey  could 
not,  and  did  not  lend  reUef.  Attwood  v.  SmctU^  6  Clark  & 
Finn.  232;  2  Ridg.  P.  Ca.  397;  Jackson  v.  AshtoHy  11  Pet 
229;  Osgood  v.  Franklin,  2  John.  Ch.  R.  1,  23;  White  v. 
Damon,  7  Yes.  30 ;  18  Ibid.  335. 

The  points  here,  where  misrepresentation  occurred,  were 
manifestly  material,  as  they  should  be,  to  present  a  ground 
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for  our  interference.  Phillips  v.  Duke  ofBuekSj  1  Vem.  227. 
Nor  is  this  a  case  of  clear  and  sufficient  redress  at  law.  The 
aid  of  a  Court  of  Chancery  was  indispensable  to  obtain  the 
discovery  of  most  of  the  important  facts  in  the  case ;  and 
hence  an  application  for  relief  here  can  well  be  sustained  on, 
and  in  connection  with  that  discovery,  notwithstanding  the 
16th  section  of  the  judiciary  act  of  the  United  States,  requir- 
ing us  to  refuse  aid  in  chancery  when  it  can  be  obtained  as 
fully  at  law. 

I  do  not  find  it  necessary  to  consider  several  other  matters, 
pressed  at  the  hearing,  or  if  not  pressed,  disclosed  in  the 
pleadings  and  evidence.  These,  to  which  I  have  refer- 
red, rest  on  facts  admitted,  or  clearly  proved  for  the  com- 
plainant, and  not  disproved  on  the  part  of  the  respondents  by 
proper  evidence.  These  also  give  the  case  a  direction  that 
seems  to  accord  with  the  broad  face  of  the  whole  transaction. 
They  will  work  no  injustice  to  any  one,  as  the  result  will  be 
merely  to  place  the  parties  in  st(Uu  quo,  as  they  stood  before 
November  19tb,  A.  D.  1836. 

The  only  remaining  objection  is  the  length  of  time  that  has 
since  elapsed.  But  it  appears  that  steps  have  been  taking  to 
obtain  this  relief,  since  184D.  That  the  complainant  was 
induced  to  believe  for  some  years  that  the  revulsions  in  the 
times  were  the  cause  of  the  works  not  going  on ;  that  till 
about  1840  he  was  not  aware  he  possessed  a  remedy  in  chan- 
cery; and  that  the  shares  and  the  farm  have  not  been 
affected  by  the  delay  since,  so  as  to  render  a  rescinding  of 
the  contract  either  impracticable  or  inconvenient  The  value 
of  neither  appears  to  have  materially  changed  since,  which 
when  happening,  sometimes  constitutes  an  objection.  6  Ma^ 
son,  244 ;  8  Cranch,  471 ;  8  Clark  &  Finn.  650.  Length  of 
time  unexplained  may  sometimes  be  a  bar  short  of  the  statute 
of  limitations ;  but  if  fraud  exists,  or  the  delay  is  accounted 
for,  it  is  no  bar.  See  2  Scho.  &  Lefr.  629;  17  Ves.  99;  7 
Johns.  Ch.  R.  90 ;  Angell  on  Limitations ;  Hough  v.  Richard' 
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soHy  before  referred  to,  and  Vigers  v.  Pike^  8  Clark  &  Finn. 
662;  Sanborn  v.  Stetson,  2  Story,  481-488;  1  Howard, 
192.  So  it  will  not  be  a  bar  by  analogy  to  the  statute,  as 
to  length  of  time,  if  such  a  course  would  work  injustice.  1 
Story,  Eq.  Jur.  ^  64 a;  1  John.  Ch.  R.  316 ;  2  Ves.  jun.  671 ; 
1  Atk.  493;  10  Ves.  466,  467;  12  Ibid.  266,  374;  1  Ibid.  374; 
14  Ibid.  91 ;  Cooper,  Ch.  C.  204 ;  20  John.  R.  68,  &c. 

If  either  party  cannot  restore  the  property  in  good  condi* 
tion,  that  may  be  a  good  ground  for  not  rescinding ;  but,  at 
the  same  time,  damages  can  be  and  should  be  given  instead 
of  rescinding,  if  necessary  to  enforce  what  is  just,  and  the 
case  is  properly  in  chancery.  Thus,  if  the  inability  to  restore 
happens  by  the  course  of  the  complainant,  it  should  not  pre- 
judice him  in  getting  some  kind  of  relief,  if  he  was  not  then 
aware  of  the  fraud.  3  Littell,  366.  But  if  damages  alone 
are  sought,  and  alone  can  be  given,  and  the  fraud  related  to 
personal  property,  the  relief  is  usually  at  law.  Russell  v. 
Clark,  7  Cranch,  84.  Though  some  cases  hold  otherwise, 
even  there.  Evans  v.  Bickndlj  6  Yes.  182 ;  Bacon  v.  Bronson^ 
7  John.  Ch.  R.  194,  201 ;  1  Story,  Eq.  Jur.  $  184,  &c.  But 
it  could  not  be  held  otherwise  in  the  United  States  Courts, 
under  the  clause  in  the  judiciary  act  before  referred  to,  if  the 
remedy  at  law  be  complete,  since  then,  it  is  provided,  resort 
shall  be  had  to  law,  rather  than  equity. 

In  cases  of  fraud  in  the  sale  of  real  estate,  as  here,  when  a 
Court  of  equity  can  set  aside  the  sale,  and  a  Court  of  law 
cannot,  the  jurisdiction  of  the  former  is  usually  held  to  be 
clear.  1  Bibb,  Pr.  244;  1  Story,  Eq.  Jur.  $  184,  et  seq. ;  2 
Ibid.  $^  798,  799,  et  seq, ;  Hepburn  v.  Dunlop,  1  Wheat.  197. 
So  the  jurisdiction  in  equity  is  clear,  where  a  discovery  is 
sought  as  here.  Gaines  v.  Chew,  2  How.  619.  In  relation 
to  the  sale  in  this  case,  then,  let  it  be  rescinded,  and  the 
shares  conveyed  by  Warner  to  Daniels,  and  the  farm  by 
Daniels  to  Warner,  and  a  master  be  appointed  to  report  the. 
amount  of  rents  and  waste  (after  deducting  permanent  im- 
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provements)  that,  io  the  mean  time,  should  be  allowed  to 
Warner  by  Daniels.  1  Bibb,  244;  Daniel  v.  Miichdt,  1 
Story,  172,  179. 

It  appears,  I  think,  from  the  printed  case,  that  when  it  was 
made  up,  Daniels  still  owned,  and  was  in  a  situation  to  re- 
convey,  the  farm,  and  that  Warner,  though  the  shares  stood 
in  his  son's  name  as  owner,  still  probably  could  control  and 
reconvey  them.  Should  such  still  be  the  case,  it  can  be  closed, 
as  just  directed,  without  any  complexity,  or  resort  to  any 
estimate  of  damages,  on  the  master's  reporting.  But  if  the 
condition  of  either  party  should  be  materially  altered  in  this 
respect,  it  will  be  proper  to  provide  for  it,  if  the  power  and 
right  to  do  so  exist  in  this  Court.  Some  cases  hold,  that  if 
either  party,  pending  the  proceedings,  sells  the  property,  so 
that  he  cannot  reconvey,  damages  alone  should  be  given, 
though  not  in  other  cases.  Todd  v.  Gee,  17  Yes.  273 ;  Den^ 
ton  V.  Stewart,  1  Cox,  258.  But  some  authorities  hold,  that 
in  all  cases,  where  the  jurisdiction  in  equity  has  once  at- 
tached clearly  to  the  case,  damages  alone  may  be  given, 
whenever  reasonable,  and  may  be  estimated,  either  by  a 
master  in  chancery,  or  on  an  issue  quantum  damnificatua  to  a 
jury.  See  cases  cited  in  2  Story,  Eq.  Jur.  §§  794  -  799 ;  9 
Cranch,  493;  1  Peere  Wnls.  670;  4  Ves.  497;  3  Atk.  512. 

If,  contrary  to  expectation,  then,  neither  the  land  nor  the 
shares  can  be  reconveyed,  the  master  can  hereafter  examine 
and  report  the  damages  done  to  Warner  by  the  misrepresenta* 
tions  of  Daniels  and  Fales,  and  a  decree  be  entered  against 
them  for  the  amount.  If  the  farm  can  be  reconveyed,  and 
not  the  shares,  the  former  can  be  done,  and  the  net  income 
ascertained  and  paid  as  before  directed,  —  the  value  of  the 
shares,  if  any  thing,  in  December,  1836,  and  interest  since 
being  reported  by  a  master,  and  deducted  therefrom.  In  re- 
scinding a  contract,  it  seems  reasonable  to  adopt  a  rule  like 
that  in  enforcing  a  specific  performance,  which  is,  to  go  as 
far  as  you  can,  pro  ta?Uo,  and  give  proportionate  damages  for 
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the  residue.  2  Story,  Eq.  Jur.  §  779 ;  1  McLean,  62 ;  McKay 
V.  Carringtm,  1  Fonb.  Eq.  B.  I.  ch.  1,  ^  8;  1  Wheat  197; 
Porter  v.  Rogers^  1  Yes.  &  B.  351.  Should  the  facts,  therefore, 
require  more  than  what  has  first  been  proposed  by  mutual 
reconveyances,  I  am  prepared  to  go  further  according  to  what 
seems  to  me  to  be  sound  principle,  sustained  by  several  pre- 
cedents, in  addition  to  what  has  already  been  cited. 

The  parties  in  this  case  come  here  for  discovery  and  relief, 
and  have  obtained  the  former,  when  it  could  not  be  had  in  a 
Court  of  law ;  and,  in  order  to  make  the  redress  perfect,  if 
third  persons  have  since  become  interested  in  the  property, 
so  that  the  fraudulent  sale  cannot  be  set  aside,  and  a  recon- 
veyance made  of  the  whole,  the  relief  for  damages  becomes 
necessary  and  proper,  either  in  part  or  in  full.  A  Court  of 
equity  may  relieve  as  to  part  of  land  or  contract,  if  the  fraud 
does  not  reach  the  whole.  It  will  go  to  the  extent  of  the 
injury.  Dunlap  v.  Stetson^  4  Mason,  349,  364  Thus  in 
Pratt  V.  LaWj  9  Cranch,  494,  in  a  bill  in  equity,  where  a 
contract  has  been  partly  performed,  and  the  rest,  that  is, 
other  lots,  cannot  be  conveyed  specifically,  because  sold,  &c., 
the  Court  can  make  an  issue  quanivm  damnificatusj  and  de- 
cree the  amomit,  or,  without  it,  make  the  party  pay  the  ratio 
of  the  price  given  for  all,  which  the  deficiency  of  lots  bears  to 
all.  So  in  Woodcock  v.  Bennet^  1  Cow.  711,  in  a  prayer  for 
a  specific  performance,  it  was  held  that  the  Court  may  refer 
it  to  a  master  to  assess  the  damages,  and  not  dismiss  the  bill, 
because  they  cannot  enforce  a  specific  performance,  the  land 
having  been  conveyed  away.  1  Fonb.  Eq.  38,  in  y.  and  165, 
inb.;  3  Atk.  612-617;  1  P.  Wms.  670;  Cobb  v.  Watervitte, 
2  Ibid.  304 ;  Denton  v.  Stewart^  1  Cox,  258 ;  Greenaway  v. 
Adams^  12  Yes.  4pl. 

The  bill,  then,  must  be  dismissed  as  to  E.  Fales  and  Scott, 
and  a  final  decree  entered  against  Joseph  Fales  and  Daniels, 
on  the  principles  above  set  out,  and  with  costs. 
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William  B.  Townb  and  another  v.  James  A.  Smith. 

The  swoni  answer  of  a  defendaat  in  equity,  when  responsive  to  material  allegations 
in  the  bill,  most  be  taken  as  true,  unless  impugned  by  the  testimony  of  more 
than  one  witness. 

A  note,  made  payable  to  the  maker's  own  order,  and  by  him  indorsed,  passes  by 
deliTery,  as  if  it  were  payable  to  bearer ;  and  the  Circuit  Courts  of  the  United 
States  have  jurisdiction  of  an  action  brought  against  the  maker,  by  a  holder,  who 
is  a  citizen  of  another  State,  where  the  amount  in  dispute  exceeds  $600. 

If  a  party  be  legally  and  properly  discharged,  as  to  any  contract  in  the  State  where 
the  iasoWent  system  exists,  the  discharge  most  be  held  good  in  other  States,  and 
in  the  Courts  of  the  United  States. 

Bat  if  the  contract  is  made,  or  is  to  be  performed  abroad,  such  discharge  is  not  a 
bar  to  the  action. 

It  seenu,  that  a  negotiable  note,  not  restricted  on  its  face  to  be  paid  within  the 
State,  may  be  omsidered  as  payable  wherever  the  indorsee  may  live  ;  and  if  the 
iadofsee  live  out  of  the  State,  it  is  not  barred  by  a  subsequent  discharge  in  the 
State  where  the  contract  was  made. 

In  such  a  case,  the  discharge  wDl  not  avail  in  a  Court  of  the  United  States,  unless 
the  contract  sued  has  been  collusively  assigned  to  a  person  living  in  another 
State,  or  the  interest  in  it  still  remains  in  a  citizen  of  the  State  in  which  it  was 
made. 

Whether  the  actual  seizure  of  the  property  of  an  insolvent,  under  process  issuing 
from  a  Court  of  the  United  States,  before  his  assignees  under  the  State  insolvent 
law  take  possession  of  it,  creates  a  lien  which  will,  in  all  cases,  be  sustained — 


Whether,  where  an  insolvent,  living  in  Massachusetts,  gives  ta  a  creditor,  also 
living  in  Massachusetts,  in  payment  of  a  previous  debt,  a  note  payable  to  his 
own  order,  and  by  himself  indorsed,  and  the  creditor  sells  the  note  in  New  York 
to  a  third  person,  living  in  New  York,  the  note  is  to  be  considered  a  contract,  as 
between  the  debtor  and  such  third  person,  made  or  to  be  performed  in  New 
York  —  qtuBve, 

H.  &  H.,  debtore,  living  in  Massachusetts,  gave  to  W.  A.  H.  &  Co.,  also  living  in 
Massachusetts,  in  payment  of  a  previous  debt,  a  note,  payable  to  the  or^er  of 
H.  &  H.,  and  by  them  indorsed.  W.  A.  H.  &  Co.  carried  the  note  to  New 
York,  and  sold  it  there,  for  a  good  consideration,  to  S.,  living  in  New  York.  S. 
commenced  a  suit  against  H.  &  H.  in  the  United  States  Circuit  CooH  for  the 
district  of  Massachusetts,  and  attached  the  property  of  H.  &  H.  thereon. 
H.  &.  H.  became  insolvent  under  the  law  of  Massachusetts,  T.  &  T.  were  duly 
appointed  their  assignees,  and  H.  &  H.  were  discharged  from  their  debts  under 
soch  law.  T.  &  T.  then  brought  a  bill  in  equity  in  the  Circuit  Court,  praying 
that  S.  might  be  enjoined  from  proceeding  further  in  his  suit  against  H.  ii  H. 
*  in  that  Court.  The  Court,  upon  these  facts,  ordered  that  the  bill  be  dismissed, 
on  precedents  in  the  Supreme  Court  of  the  United  States,  but  doubting  the  cor- 
of  their  principles. 
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This  was  a  bill  in  equity,  brought  by  the  complainants  as 
assignees  of  Christopher  J.  Horn  and  Benjamin  F.  Howe, 
insolvents  under  the  statute  of  Massachusetts.  It  prayed  an 
injunction  against  Smith,  a  citizen  of  the  State  of  New  York, 
not  to  prosecute  further  in  this  Court  an  action  he  had 
brought  here  against  Horn  &  Howe,  on  a  note  given  at 
Boston,  in  Massachusetts,  to  William  A.  Howe  &  Co.,  on 
the  29th  of  December,  1843,  for  $1009.70,  on  demand,  with 
interest  It  averred,  that  the  note  run  in  form  to  Horn  So 
Howe,  the  makers,  or  their  order,  and  was  by  them  indorsed, 
and  that  the  suit  thereon  was  commenced  by  ^nith  on  the 
6th  of  January,  1844,  and  the  goods  of  Horn  &  Howe  at- 
tached, which  goods  the  complainants  wished  to  have  re- 
leased under  the  injunction,  in  order  that  the  complainants, 
or  their  assignees,  might  divide  the  proceeds  equally  among 
all  their  creditors. 

The  bill  farther  averred,  that  Horn  &  Howe  were  insol- 
vent when  the  last  note  was  executed ;  that  it  was  procured 
in  the  present  form  with  a  view  to  be  sued  in  the  United 
States  Court,  by  a  citizen  of  some  other  State,  in  order  to 
defeat  the  operation  of  the  insolvent  law ;  that  it  was  sold 
for  this  purpose  to  Smith,  he  knowing  the  design,  and  that 
the  action  on  it  was  prosecuted  by  collusion,  for  the  benefit 
of  William  A.  Howe  &  Co.,  and  that  Horn  &  Howe  had 
since  been  discharged  from  all  their  contracts  made  in  Massa- 
chusetts. Some  other  allegations  were  introduced,  which  it 
is  not  material  to  detail ;  and  eleven  interrogatories  were 
propoimded  to  the  respondent,  on  matters  connected  with  the 
bill. 

The  answer  professed  ignorance,  and  left  the  complainant 
to  prove  some  of  the  matters,  but  admitted  the  sale  of  the 
note  to  him  at  twenty-five  per  cent,  discount  in  New  York, 
by  William  A.  Howe  —  saying,  the  promisors  were  related 
to  him,  and  he  did  not  like  to  push  them,  and  that  the  de- 
livery, and  obligation  given  for  it,  were  not  completed  till  the 
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respondent  arrived  in  Boston.  It  also  admitted,  that  some 
previous  acquaintance  had  existed  between  Smith  and  Howe, 
but  denied  any  relationship  or  secret  trusts  as  to  this  trans- 
action, or  any  knowledge  of  the  insolvency  of  Horn  &,  Howe, 
or  any  design  in  William  A.  Howe  &  Co.  to  evade,  by  the 
note  and  suit,  the  insolvent  laws  of  Massachusetts.  It  fur* 
ther  denied  any  consultation  with  them  or  their  counsel  on 
this  subject,  but  the  respondent  was  advised  by  his  own 
counsel  to  sue,  and  attach  property  at  once,  if  the  note  was 
not  paid  on  presentment  It  denied,  also,  any  borrowing  of 
money  of  them  since,  in  connection  with  the  present  trans- 
action, and  insisted  that  the  purchase  of  the  note  was  b<m& 
Jkkj  and  for  a  valuable  consideration.  The  answer  was 
sworn  to,  and  had,  annexed,  a  copy  of  the  note,  to  show  it 
was  not  made  payable,  in  express  terms,  at  Boston. 

The  only  testimony  offered  in  the  case  to  impugn  that  part 
of  the  answer,  which  denied  allegations  in  the  bill,  was  that 
of  William  A.  Howe.  But  it  did  not  appear  to  conflict,  in 
any  respect,  with  the  answer,  except  that  it  gave,  as  ad- 
ditional information,  that  the  consideration  of  the  note  in 
suit  was  a  former  debt  from  the  same  promisors,  for  goods 
sold  and  delivered,  and  money  lent ;  that,  on  the  29th  of 
December,  1843,  the  promisors  were  insolvent,  and  before 
that  he  had  expressed  fears,  if  pressed  hard,  they  would  fail ; 
that  the  note  was  then  made  in  its  new  form  at  his  request ; 
that  he  went  immediately  to  New  York  to  sell  it,  knowing 
that  a  New  York  creditor  had  some  advantage,  and  not 
liking  to  sue  the  makers  himself,  but  said  nothing  to  Smith 
as  to  their  solvency  or  a  suit,  though  informing  him  they 
were  in  business,  with  a  stock  of  goods  of  considerable  value. 
Smith  did  not  say  he  would  buy  the  note  to  acconunodate 
him,  nor  was  there  any  indemnity  given,  nor  any  .advice  to 
him,  that  he  might  evade  the  insolvent  law  of  the  State  in 
this  manner. 
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WiUiam  Brigham^  for  the  complainant 
E.  D.  SohieTy  for  the  respondent 

The  opinion  was  delivered  at  the  adjourned  session  in 
April,  1846. 

■ 

Woodbury,  J.  When  this  bill  was  filed,  a  temporary  in- 
junction was  granted  till  the  hearing.  The  question  now  is, 
shall  it  be  made  perpetual,  or  be  dissolved  ?  Both  the  facts 
and  the  law,  as  bearing  on  this  question,  are  controverted. 
As  to  the  facts,  however,  the  answer  to  the  bill  must,  under 
all  the  circumstances,  be  regarded  as  containing  the  truth  in 
relation  to  the  transaction.  Because  it  is  sworn  to ;  is  respcm- 
sive  to  the  material  allegations;  and,  so  far  as  contradicted 
at  all,  it  is  only  by  the  testimony  of  one  witness.  But  no 
answer,  thus  situated,  can,  as  a  general  rule,  be  disproved  or 
annulled  by  the  testimony  of  one  witness.  See  Daniel  v. 
MUchel,  1  Story,  172, 188,  and  the  numerous  other  cases  cited 
in  Carpenter  v.  The  Prov.  Insurance  Co.  4  Howard,  185, 
where  the  various  exceptions  and  limitations  on  this  point 
have  been  collected  and  explained. 

The  answer  denying  any  fraud,  or  collusion,  or  trust,  all 
of  those  must  be  considered  as  out  of  the  case.  The  testi* 
mony  of  William  A.  Howe  would,  to  be  sure,  justify  several 
inferences  against  the  answer,  which  it  does  not,  in  terms, 
admit  Thus,  the  taking  of  a  new  note,  after  a  knowledge 
that  the  makers  of  the  old  one  were  insolvent,  and  taking  it 
in  a  new  form  at  the  creditor's  request,  so  that  it  might  be 
passed  to  persons  living  in  another  State  and  sued  in  this 
Court ;  and  going  forthwith  to  another  State  and  selling  it, 
and  the  purchaser  returning  and  ascertaining  property  could 
be  attached  to  secure  it,  before  closing  the  bargain,  and  then 
closing  it,  and  making  the  attachment  immediately;  all  these 
would  furnish  strong  grounds  to  infer,  not  only  that  he  in- 
tended to  make  the  sale  to  evade  the  insolvent  law,  but  that 
the  purchaser  took  it  under  a  like  conviction,  if  not  from  a 
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like  motive.  But  these  inferences,  so  far  as  they  might  other- 
wise affect  Smith,  the  purchaser,  and  his  rights,  are  repelled 
by  his  positive  oath  to  his  answer ;  and  are  impugned  only 
by  inferences  from  what  is  testified  to  by  one  witness  alone. 
I  am  compelled,  then,  though  with  some  reluctance  and  dis^ 
trust,  to  regard  the  transaction,  in  point  of  fact,  as  the  re- 
spondent asserts  it  to  be,  a  bona  fide  purchase  of  the  note  in 
question,  for  a  valuable  consideration,  by  a  citizen  of  another 
State,  and  without  any  secret  trust  or  condition  whatever. 

The  next  objection  which  occurs,  to  proceeding  further  in 
the  suit  at  law,  and  in  favor  of  a  perpetual  injunction,  is, 
that  the  plaintiff  in  it,  though  an  honest  purchaser  of  the 
note,  cannot  maintain  a  suit  in  this  Court  on  it,  because 
ch.  20,  ^  11,  of  the  judiciary  act  of  September  24,  1789,  de- 
prives an  assignee  of  a  contract  of  that  right,  though  living 
in  a  different  State,  if  the  assignor  was  an  inhabitant  of  the 
same  State  with  the  maker,  as  in  this  instance.  4  Dall.  370; 

4  Cranch,  46  ;  16  Peters,  315.  But  we  have  jurisdiction 
over  this  action,  because  a  note,  in  the  particular  form  of 
this,  passes  by  delivery,  and  not  assignment  It  runs  to  the 
ptomisors  and  their  order,  and,  being  then  indorsed  by  them, 
is  regarded  in  law  as  if  running  to  bearer.   8mUh  v.  Lusher^ 

5  Cowen,  688,  711 ;  1  Story,  29.  And  in  the  cases  of  the 
Bank  of  KerUucky  v.  Wiater,  2  Peters,  318,  326;  Bonafee 
V.  WilUams,  3  Howard,  676,  677;  2  McLean,  132;  and 
BuUard  v.  .BeS,  1  Mason,  243, 251 ;  it  has  been  held,  thatan 
action  lies  in  this  Court  by  the  holder  of  a  note  to  bearer,  if 
living  in  a  different  State ;  because,  it  is  a  promise  virtually 
to  pay  any  person  holding  it,  and  not  merely  the  original 
holder,  and  does  not  pass  to  others  by  any  assignment 
Even  an  indorsee,  Uving  in  another  State,  can  now  sue  his 
indorser  in  the  United  States  Courts  on  the  new  contract  of 
indorsement;  because  he  claims  on  the  new  contract,  and 
against  the  indorser,  and  not  on  the  old  one,  through  the  as- 
signment, and  against  the  maker.      Young  v.  Bryan,  6 
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Wheat.  146 ;  MoUan  v.  Torrance,  9  lb.  537.  If  promissory 
notes  had  been  as  extensively  used  in  1789  as  bills  of  ex- 
change, they  probably  would  have  been  excepted  from  the 
stringent  restrictions  that  still  remain  against  them.  The 
United  States,  when  indorsees  of  a  note,  are  now  relieved 
from  them,  and  may  sue  the  maker  in  the  federal  Courts 
under  their  peculiar  powers,  by  a  different  clause  in  the  ju- 
diciary act.     United  States  v.  Greene^  4  Mason,  427. 

The  case  standing  in  this  attitude,  the  only  remaining 
question  is,  whether  the  holder  of  the  note  can,  on  the  facts, 
as  proved,  and  heretofore  detailed,  be  properly  prevented 
from  availing  himself  in  payment  of  his  attachment?     The 
6th  section  of  the    Massachusetts  insolvent    law,   passed 
April  23,  1838,  provides  expressly,  that  "  the  assignment 
shall  be  effectual  to  pass  all  the  said  estate,  and  discharge 
any  such  attachment."     If  the  holder  then  had  brought  his 
action  in  a  Court  of  the  State  of  Massachusetts,  or  if  it  is 
here  to  be  treated  in  all  respects  as  if  brought  there,  the  suit 
could  not  proceed  upon  general  principles,  and  must  come 
within  one  of  the  exceptions,  that  will  hereafter  be  explained, 
or  the  property  attached  ought  at  once  to  be  restored  to  the 
complainants,  who  are  the  assignees  of  the  debtors  —  to  be 
divided  equally  among  all  the  creditors,  in  conformity  with 
the  provisions  of  the  insolvent  law.     It  would  be  a  proper 
case  for  a  perpetual  injunction,  such  as  is  prayed  for  by  the 
complainants.    2  Story,  Eq.  Jur.  ^  874,  904 ;  Logan  v.  Pai- 
rick,  5  Cranch,  288.     But  the  respondent  resides  in  another 
State,  and  having  secured  his  debt  by  superior  vigilance  and 
skill  in  the  Courts  of  the  United  States,  without  resorting  to 
those  of  Massachusetts,  he  insists  that  this  advantage  ought 
not  to  be  taken  from  him  by  any  application  of  her  insolvent 
system  to  his  case.    Whether  it  can  be,  under  the  words  and 
true  spirit  of  that  system,  or  the  principles  of  international 
and  commercial  law,  or  the  rules  proper  for  the  construction 
of  contracts,  or  the  precedents  applicable  to  the  subject,  is 
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the  next  inquiry ;  and  being  an  important  one,  it  may  be 
vseful  to  pursue  it  with  a  scrutiny  more  close  and  extended 
than  is  usual  in  ordinary  cases. 

The  insolvent  law,  stat  of  1838,  ch.  183,  ^7,  provides 
that  the  debtor,  by  the  certificate,  shall  be  ^^  absolutely  and 
wholly  discharged  from  all  debts,  which  have  been  or  shall 
be  proved  against  his  estate,  assigned  as  aforesaid,  and  from 
all  dMsj  which  are  provable  under  the  said  act,  and  which 
are  founded  on  any  contract  made  by  him  within  the  Com- 
monwealth, or  to  be  performed  within  the  same,  and  made 
since  the  passing  of  the  act  aforesaid."  These  words  are 
certainly  broad  enough,  in  their  common  acceptation,  to  dis- 
charge the  debtor  living  here,  from  all  contracts  made  here 
and  to  be  performed  here,  after  the  passage  of  the  act;  and 
not  merely  to  relieve  his  body  from  imprisonment  on  such 
contracts  in  future.  Most  of  the  early  insolvent  systems  in 
this  country  only  discharged  the  body  eo  nomine  on  a  sur- 
render of  property,  and  were  "Poor  debtors'  acts,"  as  called 
here,  or  "  Lord's  acts,"  as  in  England.  2  Tidd,  978 ;  6  D.  & 
EL  366.  And  such  discharges  were  no  bar  to  subsequent 
actions  on  the  debts  or  contracts,  or  to  attachments,  and  a 
satisfaction  of  the  judgments  on  any  property  of  the  debtor, 
which  could  afterwards  be  found.  4  Wheat.  122,  200; 
12  lb.  370 ;  Beers  v.  Houghton,  9  Peters,  329.  But  the  law, 
under  which .  the  defendant  has  already  been  discharged,  is 
in  respect  to  future  contracts,  which  is  this  case,  as  extensive 
as  most  of  the  bankrupt  laws  abroad,  or  in  this  country,  and 
purports  to  reach  the  contracts  or  debts  of  the  insolvent,  and 
to  relieve  him  "  absolutely  and  wholly  "  from  them,  and  thus 
to  be  a  bar  to  any  suit  whatever,  and  not  merely  to  exone- 
rate his  body  from  future  arrest. 

The  changes,  in  most  of  the  State  insolvent  systems,  do 
not  seem  to  have  been  always  noticed  critically  by  the  Courts 
in  acting  on  discharges ;  and  decisions  made  and  opinions 
formed  properly  —  that  discharges  should  not  avail  in  other 
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States,  at  a  time  when  only  the  body,  and  not  the  debt,  was 
professed  to  be  released,  and  thus  affecting  only  the  rem- 
edy— have  been  retained,  and  applied,  after  material  changes 
in  many  of  those  systems  professing  to  release  the  debt  as 
well  as  the  body,  and  hence  affecting  the  cause  of  action  as 
well  as  the  remedy ;  and,  therefore,  often  requiring  that  dis- 
charges should  avail  in  other  States,  and  be  treated  every- 
where as  a  part  of  the  lex  loci  contractus.  It  is,  I  fear,  in 
part,  from  some  inattention  to  the  nature  and  history  of  these 
changes,  that  some,  insolvent  systems,  though  using  general 
language  discharging  the  contract  or  debt,  like  that  in  Massa- 
chusetts, have  still  been  treated  as  if  exonerating  only  the 
body,  or  such  property  as  was  then  situated  within  the  State 
that  passed  the  law ;  and  hence,  have  been  restricted  to  a 
defeat  of  the  remedy  only,  or  the  action,  and  not  ext^ided 
so  as  to  be  a  release  of  the  contract  or  debt  The  difference 
between  these  is  very  material ;  and  whether  the  insolvent 
law  of  Massachusetts  should  be  so  treated  or  not,  is,  imder 
some  views,  very  decisive  of  the  present  case.  Because,  if 
the  debt,  itself  is  not  to  be  considered  as  discharged  by  it, 
but  only  the  remedy  affected,  a  suit  can  always  be  sustained 
in  another  State,  or  in  the  Courts  of  the  United  States,  on 
the  old  debt,  afler  such  a  discharge.  12  Wheat  213 ;  10  lb. 
151 ;  9  Peters,  329.  Where  the  body,  by  the  poor  debtor's 
oath,  had  been  discharged  in  Massachusetts  on  a  judgment 
and  commitment,  it  is  no  bar  to  debt  on  the  judgment  in  New 
Hampshire.  Hubbard  v.  Wentworthj  3  New  Hamp.  43. 
But  if  the  debt  is  to  be  considered  as  discharged,  treating 
the  system  as  a  part  of  the  lex  loci  contractus^  no  suit  could 
afterwards,  in  cases  generally,  be  sustained  anywhere  on  a 
contract,  made  and  thus  discharged  in  the  State  in  which  the 
system  exists,  unless  the  contract  was  to  be  performed  else- 
where* 

The  decided  cases,  that  bear  on  the  construction  which 
ought  to  be  deemed  proper,  are  numerous,  and  somewhat 
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conflicting.  Some  of  them,  looking  to  the  influence  of  such 
discharges,  as  being  confined  to  the  remedy  alone,  have,  as 
in  Ogden  v.  Saunders,  12  Wheat  213,  258,  held,  that  they 
operate  between  citizens  of  the  State  where  the  suit  is  brought 
and  the  discharges  were  issued  ;  even  though  a  contract  is 
sued  there  which  was  made  abroad.  Under  that  view,  such 
discharges  are  deemed  to  be  a  modification  of  the  remedy  on 
everything  prosecuted  there  against  the  insolvent,  though  on 
a  contract  made  abroad.  But  such  would  not  be  the  case  in 
Massachusetts  under  its  insolvent  system ;  as  by  the  certifi- 
cate it  is,  in  express  terms,  to  discharge  only  such  contracts 
88  were  made  "within  the  commonwealth." 

Looking  to  the  influence  of  such  discharges  on  the  con- 
tract, as  other  classes  of  cases  do,  it  has  been  held,  that 
when  one  of  the  contractors,  the  payee,  after  a  discharge, 
both  being  in  the  same  State,  indorses  a  note  made  there  to 
a  citizen  of  another  State,  and  it  is  sued  in  another  State, 
the  discharge  is  a  bar.  Baker  v.  Wheaton,  5  Mass.  509. 
Because  the  original  creditor  assented  to  the  insolvent  law, 
and  lived  under  it  when  it  took  efiect,  and  it  operated  on  the 
contract  itself  wherever  it  went,  having  been  a  part  of  the 
lex  loci  contradtis.  Again,  it  has  been  held,  if  the  note 
either  bad  been  given  to  a  person  belonging  to  another  State, 
or  had  been  indorsed  to  one,  before  the  discharge  issued,  the 
latter  would  be  no  bar,  when  the  contract  was  sued  in  the 
Courts  of  another  State.  Ogden  v.  Saunders,  12  Wheat. 
213,  363;  Braynard  v.  Marshall,  8  Pick.  194.  The  first 
hypothesis  or  position  in  this  ruling,  looks  rather  to  the  con- 
tract itself,  as  if  made  or  to  be  performed  elsewhere,  while 
the  last  one  looks  more  to  the  remedy,  and  is  very  near  the 
case  now  under  consideration. 

In  Watstm  v.  Bourne,  10  Mass.  337,  a  creditor,  living  in 
Massachusetts,  sued  the  debtor  in  another  State,  and  re- 
covered judgment,  which  was  afterwards  there  discharged 
by  an  insolvent  law.    Then  an  action  was  brought  on  the 
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judgment,  in  Massachusetts,  and  the  discharge  held  to  be  no 
bar,  as  the  plaintiff  never  lived  in  the  State  issuing  the  dis- 
charge, and  both  parties  must  live  in  the  State  discharging 
the  contract,  in  order  to  bar  the  action.  This  case  must 
have  been  decided,  looking  to  the  remedy  rather  than  the 
debt;  but  its  correctness,  in  any  view,  is  questicMQed  in  12 
Wheaton. 

It  has  been  laid  down,  also,  generally,  that  the  insolvent 
systems  of  each  State  are  valid,  as  to  its  own  citizens,  on  all 
posterior  contracts,  but  invaUd  as  to  all  other  persons  and 
contracts.  12  Wheat  368,  369.  This  limitation  to  posterior 
contracts  is  not  new ;  and  the  Massachusetts  insolvent  law, 
in  terms,  applies  only  to  contracts  "  made  since  the  passing 
of  the  act"  But  to  say,  virtually,  that  there  is  no  power 
in  States  so  to  regulate  the  contracts  made  within  them,  as 
to  affect  those  contracts  in  the  hands  of  citizens  of  other 
States,  is  more  novel,  and  seems  to  look  rather  to  persons, 
than  to  contracts,  or  the  remedies  on  them.  To  analyze  fur- 
ther a  few  leading  cases.  In  Potter  v.  Brown,  6  East,  124, 
a  bill  of  exchange  was  drawn  in  the  United  States  in  favor 
of  a  citizen  of  the  United  States,  though  on  a  drawee  in 
England,  not  accepted,  and  afterwards  the  drawer  was  sued 
in  England ;  the  action  was  held  to  be  barred  by  a  discharge 
in  the  United  States  under  the  bankrupt  law  of  1799.  It 
was  thought,  that  the  comity  of  nations  required  such  a 
course  to  be  pursued.  Hunter  v.  Potts,  4  D.  &  E.  182  ;  Smith 
V.  Buchanan,  1  East,  6 ;  FoUiott  v.  Ogden,  1  Hen.  Bl.  123. 

But  in  Braynard  v.  Marshall,  8  Pick.  194,  the  Court  felt 
bound,  by  Ogden  v.  Sauiiders,  to  hold,  that  the  remedy 
alone  was  affected  by  insolvent  systems,  and  hence  that  dis* 
charges  under  them  operated  only  in  suits  that  were  brought 
in  the  States  which  created  them.  And  if  not  bound  by  that 
case,  the  Court  seemed  to  think,  that  a  discharge  in  New 
York,  where  a  note  was  made,  was  to  be  treated  as  no  bar 
to  a  suit  on  it  by  a  citizen  of  Massachusetts,  to  whom  it  had 
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been  negotiated.  It  was  not  payable  on  its  face  expressly 
anywhere ;  and  the  Court  considered  it  as  payable  wherever 
it  was  held ;  and  if  in  Massachusetts^  by  one  of  its  citizens, 
he  was  not  barred  or  estopped  to  recover  by  any  laws  in 
New  York.    See,  also,  10  Mass.  337. 

But  in  Pitkin  v.  Thompson,  13  Pick.  64,  the  discharge  is 
regarded  as  a  part  of  the  lex  loci  contractus,  and  hence  a 
discharge  of  a  wife  in  Rhode  Island,  on  a  contract  there,  the 
creditor  also  residing  there,  is  a  discharge  to  a  subsequent 
suit  in  Massachusetts,  against  the  wife  of  a  new  husband. 
It  was  not  considered  a  question  of  remedy  merely,  but  went 
to  the  cause  of  action,  and  was  governed,  not  by  the  lex  fori, 
but  the  lex  loci  contractus. 

The  Massachusetts  cases  have  almost  inevitably  got  con- 
fused, by  the  doubts  and  differences  of  opinion  among  the 
judges  in  the  United  States  Court,  in  Ogden  v.  Saunders, 
and  Stttrges  v.  Crouminshidd.  See  on  this  in  8  Pick.  194. 
In  Bbmchard  v.  Russel,  13  Mass.  1,  the  place  of  the  original 
dischai^,  was  the  place  in  which  the  debt  arose  and  was 
payable,  being  an  account  for  property  sold  belonging  to  a 
creditor  in  another  State,  and  who  brought  an  action  in  the 
other  State.  It  was  in  this  case  regarded  as  a  part  of  the 
lex  loci  contractus,  or  substantially  as  a  part  or  condition  of 
the  contract  itself,  and  the  insolvent  law  was  in  deed,  as  it 
was  in  terms  and  design,  a  law,  under  certain  specified  cir- 
cumstances, to  discharge  '^  the  debt"  See  the  form  of  it  in 
8  Pick.  194.  In  Proctor  y.  Moore,  1  Mass.  198,  the  discharge 
was  not  held  to  be  a  bar,  as  it  did  not  appear  that  a  contract 
was  made  in  the  State  where  it  issued,  or  that  the  plaintiff 
resided  there. 

But  it  would  be  too  tedious,  and  is  hardly  necessary,  to 
pursue  this  analysis  of  particular  cases  further,  through  all 
the  variegated  and  conflicting  views  which  have  prevailed 
on  this  subject.  These  are  adduced  merely  to  illustrate  some 
of  the  different  positions  which  have  been  taken.    As  a  le- 
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gitimate  consequence  of  them,  it  has  been  laid  down,  that  if 
a  party  be  legally  and  properly  discharged,  as  to  any  con- 
tract in  the  State  where  the  insolvent  system  exists,  the  dis- 
charge must  be  held  good  in  other  States.  2  Kent,  Com.  393. 
So  it  must  be  in  other  Courts,  as  this  of  the  United  Stated. 
But  this  still  leaves  the  great  question  open,  what  contracts 
can  thus  be  legally  and  properly  discharged?  And  whether 
that  now  in  controversy  has  been  so  discharged  in  Massa- 
chusetts? Must  we  hold  to  be  discharged  only  those  sued  in 
the  Courts  of  the  State  which  has  the  insolvent  system  ?  or 
all  those  made  or  to  be  performed  in  that  State,  wherever 
they  may  be  sued  ?  The  adjudications,  as  already  seen, 
have  been  very  different  on  this  subject ;  some  considering 
the  discharge  as  affecting  merely  the  remedy,  and  hence  not 
respected,  except  in  suits  in  the  Courts  of  the  State,  possess- 
ing the  insolvent  system ;  while  others  consider  it  as  a  part 
of  the  lex  loci  contractus,  and  thus  to  be  respected  in  all 
States  and  Courts  wherever  the  contract  goes,  if  the  contract 
was  made  or  was  to  be  performed  in  the  State  where  the 
insolvent  system  prevails.  More  cases  of  both  of  these  de- 
scriptions exist,  in  addition  to  those  already  cited ;  and  some, 
where  the  decisions  seem  to  be  of  a  mixed  character^  or  to 
rest  on  some  exceptions  to  the  general  rule. 

It  may  be  useful  to  classify  most  of  these,  and  examine 
their  weight  and  .bearing  in  this  Court  and  in  this  cause,  be* 
fore  forming  a  final  conclusion  as  to  the  construction  of  the 
discharge,  which  must  be  given  in  the  present  case.  Thus, 
although  the  spirit  of  insolvent  laws  generally,  which  are 
passed  by  different  States,  is  to  relieve  their  own  citizens  on 
their  own  contracts,  it  has  been  held*,  in  the  Courts  of  the 
United  States,  that  this  cannot  be  effected,  usually,  except 
where  they  are  sued  in  the  States  which  passed  the  laws ; 
and  one  reason  offered  for  it  is,  that  such  powers  are  local, 
and  hence  the  operation  of  the  laws  must  be  local.  See  the 
leading  cases  before  cited  of  Sturges  v.  Craioninshieldj  4 
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Wheat  122,  and  Ogdm  v.  Saunders,  12  Wheat  213.  In 
confonnity  with  this  vie-v^  other  cases  in  those  Courts  and 
in  the  State  Courts,  some  of  which  have  before  been  referred 
to,  hold,  that  discharges  under  those  laws  are  no  defence  to 
'suits,  even  within  the  States  passing  them,  if  brought  by  per- 
sons not  citizens  of  those  States,  and  who  have  not  proved 
their  debts  under  the  commission.  See  in  12  Wheat  272 ; 
4  Wheat  122;  Clay  v.  Smiik,  3  Pet  411;  1  Baldwin, 
296 ;  Story,  Confl.  of  Laws,  ^  340 ;  2  Kent,  Com.  -390 ;  8 
Pick.  194 ;  9  Conn.  314.  And  to  them  may  be  added  the 
following  authorities,  as  with  them  composing  a  summary  of 
most  of  those  which  support  the  general  doctrine,  that  insol- 
vent laws  affect  only  the  remedy.  Boyle  v.  Zacharie^  6  Pet 
635 ;  Beers  v.  Haughtoviy  9  Pet.  329 ;  Waison  v.  Bourne,  10 
Mass.  337;  semble,  1  Mass.  199;  Suydam  v.  Broadnax^  14 
Pet  76.  Oth^r  cases  deny  this,  unless  the  actions  are  brought 
on  contracts  either  made  or  to  be  performed  elsewhere.  1 
Dall.  229 ;  3  Ibid.  369 ;  3  Caines,  R.  154 ;  2  John.  R.  198,  236 ; 
ERcks  v.  Brown,  12  John.  R.  142.  And  to  these  may  be  added 
the  following,  as  with  them  composing  a  summary  of  most 
of  the  authorities  which  support  the  general  doctrine,  that 
insolvent  laws,  where  relating  in  terms  to  the  debt  or  con- 
tract, are  to  be  considered  a  part  of  the  lex  hci  contractus, 
and  hence  govern  the  contract,  wherever  the  creditor  may 
live.  2  Mason,  175;  Bakery.  Wheaion,  5  Mass.  509;  13 
Mass.  1 ;  Pitkin  v.  Thompson,  13  Pick.  64, 68 ;  3  Burge,  For. 
A  Col.  L.  876  -  925 ;  3  Story,  Confl.  of  L.  §  281, 284 ;  2  Kent, 
390.  But  if  the  contract  is  made  or  is  to  be  performed  abroad, 
the  cases,  with  scarce  an  exception,  hold,  that  such  discharges 
are  not  a  bar  to  the  action ;  and  the  following  authorities 
may  be  regarded  as  a  sununary  of  most  those  which  sustain 
this  exception.*    McMillan  v.  McNiel,  4  Wheat  209 ;   Og- 

'  [Cook  ▼.  Moffat,  5  How.  295,  decided  since  this  opinion  was  delivered. 
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den  V.  Saunders,  12  Wheat  213,  272;  6  Wheat  131 ;  Suy- 
dam  V.  Broadnas,  14  Pet  67;  6  Pet  172,  635;  6  Mass.  509; 
10  Mass,  337 ;  3  Caines,  R.  164 ;  2  Kent,  393,  note ;  Story  on 
Bills,  §  165  ;  Story  on  Confl.  of  L.  ^  342 ;  3  Burge,  For.  &^ 
Col.  L.  925 ;  Leiois  v.  Owen^  4  Bam.  &  Aid.  654 ;  Phillips  v. 
Allan,  8  Bam.  &  Ores.  477 ;  Smith  v.  Bvchanan,  1  East,  6 ; 

3  Knapp,  P.  C.  265 ;  3  Wash.  C.^  C.  17 ;  SherriU  v.  Hopkins, 
1  Cow.  103;  Ory  v.  Winter,  16  Martin,  277.  Neither  are 
they  considered  a  bar,  if  the  contract  has  been  sued  and  re- 
duced to  a  judgment  elsewhere.  Green  v.  Scamienio^  3 
Wash.  C.  C.  17.  Or  if  it  was  made  before  the  insolvent  act 
passed,  and  that  undertakes  to  release  the  debt,  and  thus  im* 
pair  the  obligation  of  the  contract  Sturges  v.  Crouminshield, 

4  Wheat  122 ;  Farm>ers^  and  Mechanics^  Bank  v.  Smithy  6 
Wheat  131. 

And,  in  connection  with  one  branch  of  the  exception  before 
referred  to,  as  to  contracts  to  be  fulfilled  elsewhere,  it  has 
been  held,  in  Braynard  v.  Marshall^  8  Pick.  194,  that  a 
negotiable  note,  not  restricted  on  its  face  to  be  paid  within 
the  State,  may  be  considered  as  payable  wherever  the  in- 
dorsee may  live ;  and  is  not  bound  by  a  subsequent  discharge 
in  the  State  where  the  contract  was  made.  But  Judge  Story, 
in  his  treatise  on  Bills  of  Exchange,  ^  158,  opposes  this  doc- 
trine of  the  last  case,  and  so  do  Blanchard  v.  RusseU, 
13  Mass.  1 ;  Prentiss  v.  Savage,  13  Mass.  23 ;  9  Bam.  & 
Cres.  208.  Living  out  of  the  State  is  not  enough.  16  John. 
R.  233 ;  3  Caiues,  R.  154.  It  must  appear  on  the  face  of  the 
contract  to  be  payable  elsewhere.  -  Bank  of  Orange  Cottniy 
V.  Colby,  12  N.  Hamp.  520 ;  Ory  v.  Winter,  16  Martin,  277. 
On  this  and  all  other  doubtful  points,  it  may  be  proper,  on 
the  principle  of  the  common  law,  to  lean  towards  vigilant 
creditors  as  against  others  less  watchful,  and  against  such 
debtors  as  have  been  improvideiU.  For,  although  it  is  trae, 
in  some  instances,  that  equality  is  equity  in  respect  to  an 
insolvent's  estate  and  his  creditors,  yet,  at  the  same  time, 


OCTOBER  TERM,  1845.  139 

Towne  et  al.  v.  Smith. 

Tigilaiice  in  getting  secured  before  a  failure,  is  usually  to  be 
protected,  if  there  be  no  fraud  or  collusion  with  the  debtor. 

Under  these  rules  of  construction,  then,  and  such  others  as 
have  before  been  adverted  to,  it  seems  to  be  certain  from  the 
precedents  in  the  Courts  of  the  United  States,  that  such  dis- 
charges will  not  be  allowed  to  avail  there,  unless  the  con- 
tracts sued  have  been  coUusively  assigned  to  persons  living 
in  other  States,  or  the  interests  in  them  still  remained  in 
citizens  of  the  States  in  which  they  were  made.  Looking  to 
their  effect  on  the  remedies  only,  as  is  the  course  of  those 
Courts,  a  suit  in  them  is  not  considered  as  if  brought  in  a 
Ck>Qrt  of  the  State  of  Massachusetts.  Citizens  of  other  States 
may  sue  there,  when  her  citizens  cannot  They  may  sue, 
also,  in  cases  of  equity  when  hers  cannot  These  Courts 
hold,  Ukewise,  that  a  State  law  cannot,  by  its  insolvent  sys- 
tem, impair  these  rights  of  citizens  of  other  States.  Suydam 
V.  Broadnaxy  14  Pet  67.  And  a  discharge  under  it  has 
been  solenmly  decided,  after  the  fullest  argument  and  re- 
peated consideration,  not  to  be  a  bar  to  actions  in  the  United 
States,  by  citizens  of  States  other  than  that  one  issuing  the 
discharge.  12  Wheat  213 ;  Boyle  v.  Zaeherie,  6  Pet  635 ; 
and  others  before  cited.  Though  a  State  bankrupt  Court 
may  give  notice  to  all  the  world,  and  attempt  to  bind  all,  yet 
it  is  held  that  the  citizens  of  other  States  are  not  obliged  to 
go  there,  but  may  stand  on  their  rights  elsewhere,  and  en- 
force them  elsewhere,  if  they  can  find  property.  They  are 
only  estopped  in  the  Courts  of  that  State  so  far  as  regards 
remedies.     12  Wheat  368. 

Having  thus  presented  some  of  the  leading  precedents  on 
this  subject,  and  especially  in  the  United  States  Courts,  with 
some  of  the  reasons  and  the  text-books,  whether  sustaining 
or  impugning  them,  it  will  be  seen  that  the  cases  in  the  Su- 
preme Court  of  the  United  States  have  been  so  numerous, 
and  so  fully  argued  and  considered,  as  to  make  it  difficult 
fot  any  of  the  judicial  tribunals  of  the  general  government  to 
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disregard  and  decide  against  tbem,  till  they  are  changed  by 
the  Court  which  made  them.  But,  at  the  same  time,  I  feel 
compelled  to  differ  in  principle  from  some  of  their  general 
reasoning  and  conclusions ;  and  it  may  be  proper,  as  due  to 
myself  and  the  importance  of  this  case,  to  explain  the  grounds 
of  the  difference,  even  if  unable  to  carry  them  out  consistently 
with  a  proper  respect  to  established  precedents.  It  is  difficult, 
to  my  mind,  to  discover  any  sufficient  reasons,  why  States, 
if  rightfully  passing  insolvent  laws,  which  purport  to  dis- 
charge subsequent  contracts  or  debts,  and  not  merely  reme- 
dies, should  not  have  the  discharges  construed  as  controlling 
the  contracts  made  under,  or  subject  to  them,  and  to  be  per- 
formed there,  although  they  may  happen  to  be  prosecuted 
elsewhere.  Insolvent  laws  of  that  kind,  like  any  other  State 
laws  affecting  contracts,  seem  entitled  to  be  considered  as  a 
part  of  the  lex  loci  contrcuitus  ;  and  if  so,  are  to  be  respected, 
and  are  to  control  the  contract,  travelling  with  it,  and  being 
inseparable  from  it  wherever  it  goes.  It  is  conceded,  even 
by  those  holding  a  different  doctrine  on  this  subject,  that 
States  may  rightfully  pass  insolvent  laws  when  Congress 
does  not  They  must  be  prospective,  and  not  impair,  as  the 
Massachusetts  act  does  not,  the  obligation  of  existing  or  prior 
contracts.  Sturges  v.  Crowninshield^  4  Wheat.  12SI ;  12  lb. 
213;  Bank  v.  Smithy  6  lb.  131.  Johnson,  J.,  in  12  Wheat 
273,  says  that  was  the  whole  decision  in  Sturges  v.  Crown^ 
shield^  2  Kent,  392.  It  is  probable  that  originally  it  was 
contemplated,  that  States  might  always  pass  insolvent  laws, 
and  Congress  never ;  but  only  bankrupt  laws,  and  applying 
to  merchants,  Stnd  being  retrospective  as  well  as  prospective. 
See  4  Wheat.  194, 195  on  this,  in  Sturges  v.  Crowninshield. 
It  has  been  held,  too,  in  the  Courts  of  the  United  States,  that 
States  may  discharge  the  body  from  arrest  without  impairing 
the  obligation  of  the  contract  itself,  though  previously  made. 
Sturges  V.  Cratoninshieldy  4  Wheat  122,  209;  6  Wheat 
131 ;  2  Kent,  Com.  392;  Beers  v.  Haughton,  9  Pet  329;  12 
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lb.  370.  Or  they  may  discharge  his  subsequent  acquisition  of 
property.  12  Wheat  213.  In  fine,  the  settled  principle  is 
now,  on  other  matters,  that  the  lex  loci  contractus^  if  the 
place  of  performance  also,  must  govern  the  construction  and 
extent  and  nature  of  the  contract,  but  not  the  remedies  on  it 
These  last  depend  on  the  law  of  the  place  where  it  is  sued. 
2  Wheat  285 ;  6  ciranch,  2^8.  The  lex  loci  explains  the 
contract,  but  does  not  enforce  it.  It  would  then  follow,  that, 
although  a  mere  local  bar  or  discharge  will  not  operate 
against  a  citizen  of  another  State,  or  on  property  in  another, 
different  from  that  State,  in  which  the  insolvency  occurred, 
nor  will  any  mere  local  privilege,  (12  Wheat  361 ;  5  Cranch, 
296 ;  2  Kent,  Com.  392,)  yet,  whatever  goes  further  and  avoids 
a  contract  there,  or  bars  a  debt  absolutely,  ought,  on  general 
principles,  to  avoid  or  bar  them  elsewhere.  Though  somp 
cases  then,  in  this  country,  hold,  that  a  bankrupt's  or  insol- 
vent's certificate  is  only  a  local  privilege,  yet,  in  others,  in 
several  of  the  States  as  well  as  abroad,  such  discharges, 
when  professing  to  reach  the  contract  or  debt,  as  in  this  in- 
stance, are  considered  as  not  merely  local,  not  merely  affect- 
ing remedies  within  the  State  that  grants  them,  but  they  are 
entitled,  on  principle,  to  exert  power  over  the  contracts,  when 
going  elsewhere,  and  to  release  them  on  the  terms  prescribed, 
within  the  State  where  made  and  where  to  be  performed  ; 
wherever  else  the  creditor  may  happen  to  reside.  The  whole 
difficulty  in  this  view  is,  in  deciding  what  relates  to  the  rem- 
edy and  what  to  the  contract,  or  what  is  local  and  connected 
with  judicial  forms  or  proceedings  only,  and  what  relates  to 
obligaticms  themselves.  Thus,  priority  on  the  part  of  a  par- 
ticular creditor  has  been  considered  as  belonging  to  the  rem- 
edy, 5  Cranch,  298;  and  so  has  imprisonment  of  the  body 
of  the  debtor,  4  Wheat  200 ;  so,  statutes  of  limitation  and 
usury  laws,  2  Mason,  168 ;  3  John.  Ch.  R.  190 ;  4  Wheat 
200 ;  and  so  laws  concerning  processes  in  State  Courts  till 
adopted  by  acts  of  Congress  or  rules  of  this  Court,  9  Pet 
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319;  10  Wheat.  51;  or  any  exemption  of  particular  kinds 
of  property,  and  of  persons  engaged  in  particular  duties,  from 
arrest,  11  Martin,  730;  16  John.  R.  244,  note  b ;  or  any  privi- 
lege clearly  attached  to  the  person  or  territory  only,  and  not 
to  a  contract.  3  Burge  on  For.  and  Col.  L.  234, 1046 ;  Story 
on  Confl.  of  L.  'J  339 ;  7  Greenl.  337 ;  3  Mason,  88 ;  5  Mason, 
378. 

But  discharges  of  debts  or  contracts  do  not  belong  to  the 
processes  of  Courts  or  their  forms.  They  relate  to  obliga- 
tions, to  duties,  to  the  essence  or  gist  of  the  action.  See  other 
cases  in  Branson  v.  Kinsie^  1  How.  31 1 ;  McCracken  v. 
Haywardy  2  How.  608,  612.  And  though  some  books  and 
cases  speak  of  pleading  a  certificate  as  if  it  was  a  personal 
privilege  and  related  to  the  remedy  alone,  and  though  the 
original  debt  is  still  held  to  be  a  good  ground  for  a  new  prom- 
ise, the  conscience  being,  in  some  cases,  still  bound,  and  the 
insolvent  at  liberty  to  waive  the  plea  (1  Chit.  PI.  91 ;  12  East, 
664 ;  1  Bos,  &  P.  52)  ;  yet  this  can  often  be  said  of  any  other 
defence  going  to  the  merits,  and  be  used  as  an  argument,  that 
fraud,  duress,  gambling  or  bribery  in  a  contract,  are,  or  are 
no  better  than,  mere  personal  privileges,  and  afiect  the  remedy 
only  as  they  may  be  waived  or  be  pleaded  and  proved,  as 
the  defendant  pleases. 

The  weight  of  reasoning,  no  less  than  many  of  the  high 
authorities  before  cited,  is,  in  my  apprehension,  in  favor  of 
an  insolvent  or  bankrupt  discharge,  being  considered,  in 
respect  to  subsequent  contracts  made  under  the  insolvent 
system,  as  if  a  component  part  of  the  obligation.  And  this 
view  is  very  much  strengthened  by  the  exception  before 
mentioned,  and  conceded  usually  on  all  sides  to  be  correct, 
that  the  contract,  if  made  or  to  be  performed  elsewhere,  is 
not  to  be  affected  by  a  discharge  issued  in  the  State  where  it 
is  su6d.  But  if  the  discharge,  attached  to  the  remedy  or 
action,  and  to  those  only,  it  would  be  a  good  defence  to  the 
action,  though  brought  on  a  contract  made  or  to  be  per- 
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formed  elsewhere;   attaching,  however,  as  it  does,  to  the 
contract,  and  that  alone,  it  is  properly  held,  and  only  in  that 
view,  not  to  affect  a  contract  not  made  under  its  jurisdiction 
or  prevalence,  or  not  to  be  fulfilled  under  and  with  a  view 
to  it    Looking  to  these  discharges  in  this  aspect  is,  also,  the 
only  justification  for  foreign  courts  to  respect  them,  as  we 
have  already  shown  that  they  often  do ;  and  though  they 
are  said  sometimes  to  do  this  ex  camitiUe,  and  not  of  right, 
and  though  to  justify  either  such  comity  or  right,  an  oppor- 
tunity and  full  notice  must  be  enjoyed  to  prove  the  debt, 
(Story  on  Bills,  §  265 ;   Wolff  v.  Oxholm,  6  Maule  &  Selw. 
92),  yet,  in  that  event,  by  this  comity  it  is  usual ;  and,  by 
sound  principle  .as  to  the  nature  of  contracts,  it  is  right  to 
hold,  that  a  discharge  of  a  debt,  good  by  the  laws  of  the 
place  where  the  contract  was  made  and  to  be  fulfilled,  is 
good  every  where.   This  applies  in  principle  as  well  as  prac- 
tice to,  discharges  under  insolvent  systems,  extending  in 
terms  to  the  debt  or  contract,  as  well  as  to  other  kinds  of 
discharges.    3  Burge,  For.  &  Col.  L.  876,  926 ;   Story  on 
Confl.  of  Laws,  $  331  -  335 ;  2  Kent,  Com.  392 ;  4  D.  &  E. 
182 ;  5  East,  124 ;  2  Hen.  Bl.  563 ;    Edwards  v.  Ronald, 
1  Knapp,  P.  C.  259, 266 ;  1  Dallas,  229 ;  3  Ibid.  369,  and  other 
cases  before  cited.    In  these,  as  in  others,  the  parties  seem 
impliedly  to  agree  to  this,  when  executing  the  contract  The 
sovereign  operation  of  local  laws  on  all  local  contracts 
demands  it     ''State  rights"    are  feeble  without  it;   and 
comity  between  different  governments,  whether  at  home  or 
abroad,  ought  to  respect  it  and  give  it  effect,  as  widely  as 
they  do  contracts  themselves,  they  being  interwoven  with 
them  as  if  a  portion  of  the  res  gestce^  a  part  and  parcel  of 
their  conditions ;  and  if  so,  all  must  admit  that  they  are  to 
be  regarded  in  construing  and  enforcing  them,  by  all  courts 
who  treat  contracts  on  any  enlarged  system  of  philosophical 
jurisprudence. 
In  this  case,  then,  on  principle,  independent  of  precedents, 
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and  without  reference  to  two  exceptions,  which  will  heie- 
after  be  noticed,  my  conclusions  on  the  general  questicm 
would  be,  that  thc^  insolvent  law  of  Massachusetts  was,  in 
its  spirit  as  well  as  words,  designed  to  operate  upon  the  debts 
or  contracts  formed  under  it,  and  not  merely  upon  the 
remedy  on  them ;  and  that  the  State  possessed  a  constitu- 
tional rig^t  to  pass  such  a  law,  applying,  as  this  did,  only 
to  subsequent  contracts,  and  hence  not  impairing  them,  as 
they  are  made  with  a  view  to  it,  made  under  it,  and  adopt 
it  substantially  as  a  part  of  their  conditions.  Branson  v. 
Kinztey  I  How.  311,  315 ;  McCracken  v.  Hay%Dard^  2  How. 
-608,  617.  That,  in  answer  to  several  objections  to  these 
views,  such,  for  instance,  as  the  supposed  existence  of  the 
debt  for  some  purposes,  after  the  dischai^,  it  is  so  only 
when  the  proceedings  were  fraudulent  and  void,  or  only  t» 
faro  consdeniuB  at  times,  but  not  in  the  judicial  tribunals 
without  a  new  promise,  if  the  discharge  be  duly  pleaded. 
Or  such,  as  that  some  of  the  insolvent  systems  use  language 
clearly  applying  only  to  the  remedy ;  for  then  I  do  not  wiali 
to  extend  that  class  beyond  the  r^oaedy,  but  only  those, 
which,  like  this  under  consideration,  quite  as  clearly  profess 
to  reach  the  debt  or  contract  Or  such,  as  we  have  seen, 
arguing  that  insolvent  laws  operate  only  on  persons.  For, 
when  any  of  them  do  so  in  terms,  I  would  not  enlarge  tbdr 
operation  against  persons  not  resident  in  the  State  passing 
thenL  But  when,  as  here,  they  in  terms  reach  things,  or 
debts  themselves,  pn^^erty^  it  is  a  mere  matter  of  construc- 
tion, and,  to  my  mind,  a  very  forced  construction,  to  treat 
them  as  restricted  to  persons.  So,  in  other  cases,  it  is 
argued  that  the  operation  of  such  laws  is  merely  territorial, 
and  consequently  cannot  operate  or  be  regarded  in  other 
courts  than  those  of  the  State  passing  them.  But  most 
other  laws  may  as  well  be  thus  restricted  to  the  territory  of 
the  State  passing  them  as  these,  if  we  look  to  their  lan- 
guage and  their  origin ;  and,  where  we  go  beyond  those  to 
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piineiple,  it  is  almost  universally  conceded  in  other  cases, 
Ihat  in  questions  out  of  the  State,  the  titles  to  property 
vithin  it,  real  and  personal,  the  conveyances  of  it  by  deed 
and  by  will,  the  construction  of  contracts  made  and  to  be 
performed  within  it,  must  all  be  governed  by  the  laws 
of  the  State  wherever  the  parties  may  reside  or  the  suits 
be  brought. 

But,  notwithstanding  these  answers  and  considerations 
against  the  arguments,  which  are  often  urged  in  favor  of 
creditors  living  in  other  States,  on  the  general  question, 
Aose  creditors  certainly  have  some  strong  claims  to  success, 
when  ccnning  within  either  of  the  two  exceptions  before 
moitioned.  Both  of  these  exceptions  are,  in  some  views, 
applicable  to  this  case,  and  will,  therefore,  be  now  briefly 
aamined.  The  first  one,  which  we  have  seen  to  be  strongly 
sustained  by  authority  and  principle,  is,  that  contracts,  to 
be  perfcMrmed  abroad,  are  not  goVemed  by  the  fer  loci  con- 
tradus^  but  by  the  law  of  the  place  where  they  are  to  be 
ftdfilled ;  and  hence  it  is  argued,  that,  if  in  this  case  the 
contract  was  not  to  be  fulfilled  in  Massachusetts,  a  discharge 
vnder  the  insolvent  system  of  that  State  would  not  be  con- 
templated when  it  was  made,  and  would  not  become  a  part 
of  its  essence.  The  note  sued  was  not  made  expressly  pay- 
able in  any  place.  But  running  as  it  did,  to  the  promisors 
themselves,  and  by  them  indorsed,  it  is,  as  we  have  before 
diown,  to  be  treated  in  law  as  a  note  payable  to  bearer:  In 
this  form,  in  order  to  sustain  jurisdiction  over  the  present 
toit  at  all,  it  is  to  be  considered  as  a  contract  directly  be-, 
tween  the  holder  and  the  promisor.  When  payable  to  bearer, 
a  note  passes  by  delivery,  but  the  contract  is  originally  to 
whomsoever  may  hold  and  claim  it,  and  the  contract  is  not 
assigned,  it  is  merely  delivered  to  another.  Cfiison  v.  Mmety 
1  Hen.  Bl.  569,  606 ;  3  Burr,  1516 ;  Bank  of  Kentucky  v. 
WtMier,  2  Pet  326;  3  How.  574-677.  In  that  event, 
perhaps,  the  consideration,  as  between  these  parties,  must 
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be  regarded  as  advanced  in  New  York,  and  the  contract,  as 
one  between  them,  be  deemed  either  made,  or  finished,  or  to 
be  performed,  there,  where  the  holder  resided.  In  this  yiew, 
it  might  be  open  to  the  same  construction  it  would  be  if  on 
its  face  payable  in  New  York.  Independent  of  this  reason- 
ing, it  has  been  decided  that  an  advance  of  money,  made 
by  A.  for  the  benefit  of  B.  or  his  agent  at  the  place  where  A. 
resides,  must  be  considered  as  a  contract  made  to  be  fulfilled 
where  the  advance  was  made.  6  Pet.  644 ;  3  Wheat  101, 
146;  15  Mass.  427;  3  John.  Ch.  R.  687.  And  in  8  Pick.,  before 
cited,  the  Court  has  gone  still  further,  and  adjudged,  in  this 
State,  that  a  common  promissory  note,  with  no  place  of  pay- 
ment specified  on  its  face,  if  indorsed  to  a  citizen  of  another 
State,  must  be  considered  as  payable  or  to  be  fulfilled  where 
the  holder  resides.  \ 

The  other  exception  is  connected  with  a  class  of  cases  and 
a  principle  which  have  not  been  discussed  by  the  counsel, 
but  which  look  quite  applicable  to  the  facts  in  this  cause. 
It  is,  that  the  actual  seizure  of  the  property  of  a  bankrupt 
in  another  government  or  country,  before  his  assignees  take 
possession  of  it,  creates  a  lien  on  it  in  favor  of  a  foreign 
creditor,  which  will  be  sustained.  3  Burge  on  For.  &  CoL 
L.  923;  2  Kent,  Com.  406;  6  Mass.  378;  14  Martin,  99; 
1  Har.  &  M^H.  236 ;  2  Ibid.  463 ;  6  Binn.  353 ;  2  Hay.  N.  C. 
R.  24 ;  4  McCord,  519 ;  13  Mass.  146 ;  14  Martin,  93 ;  12 
Wheat.  213 ;  6  Pick.  286 ;  3  Wend.  538.  In  the  present  case, 
property  is  attached  even  before  an  assignment  by  a  process 
from  the  Courts  of  the  United  States ;  and  it  would  seem  to 
be  within  the  above  principle,  not  to  pass  the  title  to  it  by 
an  insolvent  law  of  Massachusetts  to  commissioners,  or 
assignees,  when  it  had  been  previously  taken  and  secured 
by  a  citizen  of  another  State,  and  in  Courts  not  belonging  to 
that  State.  This  Court  is  as  different  a  tribunal  from  those 
belonging  to  Massachusetts  alone,  as  the  Court  of  any  other 
State;  and  a  creditor  belonging  to  New  York  belongs,  for 
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most  purposes,  to  a  government  and  jurisdiction  as  foreign 
from  those  of  Massachusetts,  as  if  he  resided  in  France  or 
England.  It  has  been  held,  that  if  an  assignment  of  ail  his 
property  is  inade  by  an  insolvent,  having  his  domicil  in 
another  State,  it  will  not  pass  bis  property  situated  in  a 
State  not  his  place  of  residence,  so  that  a  creditor  there 
cannot  attach  it,  if  done  before  the  assignment  or  before 
possession  is  taken  under  it  The  Watchman^  Ware, 
232 ;  Harrison  v.  Sterry,  6  Cranch,  289 ;  Dawes  v.  Head, 
3  Pick.  128;  9  Pick.  315 ;  Chevalier  v.  Lynch,  Dougl.  170; 
sed  contra,  4  John.  Ch.  K  460.  In  Saunders  v.  Williams,  6 
N.  Hamp.  213;  GoodaUY.  MarshaU,  11  Ibid.,  88,  97;  it  is 
considered  as  established  law  in  the  United  States,  that, 
notwithstanding  proceedings  in  bankruptcy  abroad,  creditors 
here  may  afterwards  attach  and  hold  property  here ;  10  Ibid., 
264,  265.  This  has  been  questioned  some  by  Story  and 
Kent  as  to  principle.  Story's  Confl.  $  409;  4  Johns. 
Gh.  K  460.  But  if  there  be  a  contract  of  sale  abroad,  or  an 
assignment  by  law  abroad  is  made  of  property  here,  and  is 
in  form  valid  here  by  law,  then  on  principle  the  title  passes, 
if  completed  before  an  attachment  Sanderson  v.  Bradford, 
10  N.  Hamp.  263. 

I  do  not,  however,  dismiss  the  bill  on  the  ground  of  the 
validity  of  either  of  these  exceptions,  though  both  are  plau- 
sible; because,  without  giving  a  decisive  opinion  in  favor  of 
either  of  them,  and  without  being  convinced  by  the  reason- 
ing against  the  operation  of  insolvent  discharges  like  this,  in 
cases  generally  of  creditors  liviifg  in  other  States,  I  feel  com- 
pelled to  refuse  the  prayer  of  the  complainant,  by  force  of 
the  decisions  in  the  Supreme  Court  of  the  United  States. 
Those,  in  cases  of  this  character,  it  is  right  as  well  as  deco- 
rous for  me  to  conform  to,  till  changed  by  that  Court. 

Lei  the  bill  be  dismissed* 
12* 
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WiLLUM  Person  in  equity  vs.  Zebulon  Sanger  and  others. 

A  covenant  not  to  sue  one  signer  of  a  promissory  noCe  is  no  release  of  the  otbeva. 

A  liability  for  costs  in  the  event  of  a  recovery  on  notes,  prevents  the  person  so 
liable,  from  being  a  competent  witness  in  a  bill  in  equity  to  have  the  notes  sur- 
rendered and  cancelled. 

The  rales  of  Courts  of  Chancery,  as  to  the  competency  of  witnesses,  are  the  same 
as  those  of  law,  though  the  tendency  in  modem  times  is  to  let  most  objections  go 
only  to  the  credibilily  of  witnesses,  and  especially  is  this  more  safe  in  the  former 
where  Judges  weigh  the  evidence. 

To  charge  a  respondent  on  account  of  fraud,  there  must  not  only  be  evidence  of  it, 
but  also  that  he  was  connsant  of  the  fraud,  or  profited  by  it. 

It  is  a  strong  circumstance,  disproving  a  material  mistake  as  to  the  premises,  that 
the  purchaser  occupied  them  nearly  six  years  without  complaint. 

Where  full  opportunities  were  enjoyed  of  examining  the  premises,  and  they  wsra 
examined,  and  no  falsehood  or  fraud  appear  in  any  material  representations^ 
or  act  in  relation  to  them,  no  recovery  can  generally  be  had  on  the  ground  of  a 
mistake. 

A  long  occupation  of  the  premises  without  complaint,  and  without  any  Irand  to 
conceal  mistakes,  is  strong  evidence  not  only  against  mistakes,  but  of  a  negli- 
gence in  seeking  relief,  which  should  bar  it. 

It  would  not  be  equitable  to  rescind  the  contract  aAer  the  purchaser  had  taken 
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limber  fram  the  Uad,  treated  it  at  his  own  for  seTeral  yean,  and  mortgaged  it  to 
a  third  peraoo,  who  had  foiedoeed  the  mortgage,  at  a  release  by  the  purchaser 
would  be  worthless,  and  the  propriety  of  awarding  damages,  as  well  as  the 
power  in  soch  a  case,  being  not  entirely  clear. 

Xms  was  a  bill  in  equity,  filed  May,  1841.  It  averred,  that 
Charles  Baker,  Jr.  and  John  Lindsey,  on  the  16th  of  July, 
1836,  owned  five  eighths  of  the  Alder  Stream  township,  in 
the  State  of  Maine,  and  executed  a  bond,  in  the  penalty  of 
$30,000,  to  Milford  P.  Norton,  Zebulon  Sanger,  Edw.  San- 
ger, and  Ezekiel  Richardson,  their  executors  or  assigns,  to 
eoDTey  to  them  said  five  eighths  within  thirty  days  from 
date ;  provided,  the  obligees  should  pay  to  them,  at  the  rate 
of  six  dollars  per  acre,  one  fourth  cash,  deducting  $1000 
already  paid,  and  to  be  forfeited  if  the  purchase  was  not 
completed,  and  the  rest  in  three  equal  annual  instalments, 
1o  be  secured  by  notes  and  a  mortgage  of  the  premises. 

The  bill  further  alleged,  that  Norton,  who  had  since 
gone  abroad,  and  Richardson,  since  dead,  with  Sanger,  Sav- 
age, and  one  Charles  Stackpole,  combined  to  sell  their  inter- 
est, acquired  by  said  bond,  at  an  exaggerated  price,  far 
beyond  the  value  of  said  land,  and  procured  Stackpole 
to  make  a  certificate,  on  the  16th  of  July,  1836,  that  he  was 
skilled  in  exploring  lands,  and  had  examined  this  township, 
and  there  was  8000  good  pine  timber  per  acre  on  it,  beside  a 
large  quantity  of  spruce,  and  the  facilities  great  for  getting 
it  off — all  of  which  statements  were  false  and  exa^erated. 
That  on  the  6th  of  August,  1836,  they  caused  Stackpole  to 
give  another  certificate,  of  like  falsity,  as  to  his  having  seen 
more  timber  on  the  township  given  and  described,  that  logs 
could  be  driven  out,  by  $1600  expense,  on  the  stream  within 
the  township. 

It  was  next  averred,  that  on  the  1 6th  of  July  aforesaid, 
they  procured  a  certificate  of  the  selectmen  and  treasurer 
of  Waterville,  where  Stackpole  resided,  in  recommendation 
of  his  qualifications  to  judge  of  timber.    Also,  on  the  4th  of 
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August,  1835,  another  of  Asa  Richardson,  similar  to  Stack- 
pole's  ;  and  sundry  others  in  July,  and  August,  and  Septem- 
ber, representing  falsely  the  pine  timber  to  average  eight  or 
ten  thousand  per  acre.  And  to  enable  them  to  make  a  sale 
at  an  inflamed  price,  a  nominal  transfer  of  the  land  was 
averred  to  have  been  made  by  Sanger,  Savage,  Norton  and 
Richardson,  to  John  Webber,  on  the  24th  July,  1835,  and 
on  the  11th  of  August,  1835,  Baker  and  Lindsey  agreed  on 
the  back  thereof,  that  Webber  had  notified  them  of  his  in- 
tention to  purchase  the  land  on  the  terms  specified  therein, 
and  their  willingness  to  convey  to  him,  on  a  compliance 
therewith,  and  on  the  24th  of  said  August  they  extended 
the  time  one  day  longer  to  Webber. 

The  bill  then  charges,  that  Ssmger  came  to  Boston  with 
said  certificates,  and  in  company  with  Richardson  exhibited 
them  to  the  complainant  as  true,  July  25th,  1835,  and  wished 
him  to  purchase  their  interests  by  said  bond,  on  the  terms 
therein  specified,  well  knowing,  and  having  good  reasons  to 
believe,  the  representations  therein  contained  were  inflamed 
and  false;  and  he,  relying  on  these  statements,  and  there  not 
being  time  to  make  proper  examination  himself,  agreed  with 
Webber  to  purchase  for  him  the  bond,  and  paid  to  the  obli- 
gees the  $1000  advanced  by  them,  and  secured  and  paid,  as 
stipulated,  the  other  sums  to  the  obligee  in  the  same,  having 
actually  paid  thereon,  in  money,  over  $44,000 ;  that  Baker 
and  Lindsey,  on  the  24th  of  August,  1835,  conveyed  five 
eighths  of  the  township  to  the  complainant ;  that  not  being 
able  to  pay  the  mortgage  thereon,  the  land  has  been  aban- 
doned to  the  mortgagee,  and  little  timber  of  value  cut  there- 
from by  the  complainant,  the  quantity  thereon  not  exceeding 
$3000  per  acre ;  and  for  his  relief  from  losses  sustained  by 
the  exaggerated  and  fsdse  accounts  of  Ihe  timber  on  the  land, 
he  prays,  beside  an  answer  to  certain  inquiries,  that  the  re- 
spondents be  required  to  refund  the  money  received  for  the 
land  on  a  release  by  the  complainant  of  all  his  interest  there- 
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in,  and  take  up  the  notes  given  by  him  and  Webber,  and 
that  the  complainant  be  in  all  respects  indemnified. 

The  answer  of  Sanger  admits  the  execution  of  most  of  the 
bonds  and  deeds  referred  to,  and  the  payment  of  $1000  for 
the  bond  or  preemption  title  to  five  eighths  of  the  township, 
believing  it  to  be  valuable,  and  that  they  sold  it  to  the  com- 
plainant for  $3000  advance  or  thereabout,  making  the  bar- 
gain with  John  Wel]4>er,  and  after  he,  Webber  and  Stackpole 
had  in  person  examined  the  land  as  long  as  they  pleased.  He 
denied  that  any  false  representations  were  made  by  him,  or 
any  false  certificates  exhibited,  or  any  combination  formed 
with  others  to  deceive. 

He,  moreover,'  denied  all  privity  with  Baker  and  Lindsey 
in  selling  their  land,  and  the  nominal  transfer  to  Webber, 
but  insisted  that  Webber  acted  as  a  real  purchaser,  and  they 
contracted  with  him  as  such  ,*  and  averred,  that  the  com- 
plainant, the  winter  after  the  purchase,  entered  in  person  on 
said  land,  and  drew  logs  therefrom,  and  declared  there  was 
timber  enough ;  and  the  respondent  was  not  aware  of  any 
dissatisfaction,  till  the  filing  of  this  bill ;  that  possession  of  the 
land  was  given  to  Mary  Gore,  the  assignee  of  the  notes,  in 
June,  1837,  and  the  three  years  for  redemption  having  ex- 
pired, the  title  is  absolute  in  her,  and  the  respondent  has  no 
power  to  reconvey  the  premises. 

It  concluded  with  averring,  that  if  the  land  has  as  much 
timber  on  it  as  the  bill  admits,  no  injury  or  loss  happened, 
and  denies  all  combination  or  mistake,  so  far  as  regards 
himself 

Stackpole  demurred  to  the  bill,  and  assigned  for  causes, 
that  the  bargain  as  to  the  bond  appears  to  have  been  made 
with  Webber  and  not  the  complainant;  that  the  purchase  of 
the  land  was  by  Person  of  Ldndsey  and  Baker  direct,  and 
not  through  the  respondent,  and  that  no  offer  was  ever  made 
to  Person  while  owner  of  the  land,  to  reconvey  to  the 
respondents  on  their  refunding  the  money.  Sanger  being  in 
Massachusetts  was  not  sunmioned,  and  did  not  appear. 
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There  was  much  evidence  that  need  not  be  detailed, 
except  as  given  in  the  opinion  of  the  Court  where  it  bore 
on  the  points  which  were  considered,  in  disposing  of  the 


The  cause  was  argued  at  the  October  term,  1845,  by  Fe9- 
senden  and  Dubhis,  in  writing,  for  the  complainant,  and  hj 
Ch.  Davies  and  Son,  for  the  respondents. 

The  opinion  of  the  Court  was  delivered  at  the  present 
term  by 

Woodbury,  J.  A  preliminary  question  in  this  case  is  an 
objection  to  the  competency  of  John  Webber  as  a  witness. 
He  signed  the  notes  as  surety  to  the  complainant,  and  is 
averred  to  have  made  the  bargain  and  been  at  first  interested 
in  the  land  in  dispute.  But  he  has  been  released  by  Fersoo,. 
so  as  not  to  be  liable  to  contribution,  and  has  himself  released 
Person  from  any  liabilities  to  him,  and  the  holder  of  the 
notes  has  covenanted  not  to  sue  Webber  thereon.  This  cov- 
enant, if  Webber  was  the  only  promisor,  might  in  equity  be 
deemed  tantamount  to  a  release,  and  operate  as  such,  and 
thus  prevent  any  interest  in  Webber  in  this  case  to  get  rid  of 
any  suit  whatever  on  the  notes,  and  run  no  risk  and  incur 
no  trouble  in  afterwards  attempting  to  recover  the  amount  in 
a  separate  action  on  the  covenant 

This  is  often  the  doctrine  at  law  as  well  as  in  equity,  if  it 
be  the  case  of  a  sole  promisor,  and  the  covenant  be  never  to 
sue  him.  But  such  a  covenant  is  not  construed  as  a  release, 
if  it  be  not  to  sue  during  only  some  given  'or  specified  time } 
because,  if  deemed  a  release  during  that  time,  it  must  be  so 
forever ;  as  a  demand  once  released  is  always  released.  On 
these  two  points,  see  1  D.  &  E.  446;  8  Ibid.  486;  Salk.  673; 
19  John.  R.  129 ;  16  Mass.  24 ;  6  Mass.  105 ;  2  John.  R. 
473 ;  Hob.  10 ;  15  Mass.  112 ;  2  Saund.  48  a,  note ;  8  John.  K 
64.  And  more  especially  is  it  the  reasonable  doctrine  in 
equity  as  well  as  law  in  a  case  like  the  present,  of  more  than 
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one  promisor,  that  a  covenant  never  to  sne  one,  is  not  a  re- 
lease, as  otherwise  a  contract  not  to  sue  one,  though  founded 
on  mere  personal  favor  or  only  part  payment,  would,  if  ope- 
rating as  a  release,  discharge  all  the  other  {nromisors.  12 
Mod.  551;  8  D..&E.  168;  6  Taunt. 269;  7Jolm.R.207;  11 
N.  fiamp.  437;  DureU  v.  Wenddl,  8  Ibid.  369;  CatskUl 
Bank  v.  Messenger^  9  Cow.  37;  4  Greenl.  421 ;  17  Mass. 
686 ;  16  Ibid.  112.  Probably,  then,  in  the  present  case,  the 
.tnterest  and  feelings  of  Webber  cannot  be  considered  as  en- 
tizely  removed  in  respect  to  Gore  by  this  covenant,  as  the 
leemedy  over,  on  it  by  Webber,  if  sued,  might  prove  worthless, 
and  is  attended  by  some  trouble  and  expense,  even  when 
•nceeasftd,  that  cannot  be  fully  indemnified. 

But  we  do  not  find  it  necessary  to  dispose  of  the  question 
entirely  on  this  ground.  Because,  unfortunately  for  the 
plaintiff,  there  is  a  stipulation  in  the  case,  given  by  Webber  to 
<jrore,  when  the  latter  made  the  covenant,  by  which  Webber 
vndertakes  to  save  Gore  harmless  from  any  cost  she  may  incur 
by  Person's  contesting  his  liability  on  the  notes,  as  he  did,  after 
the  covenant  This  creates  a  direct  interest  in  Webber  to 
support  die  prayer  of  the  present  bill,  in  order  to  have  the 
notes  given  up,  and  thus  prevent  any  suit  or  cost  on  them, 
which  he  might  in  the  end  be  obliged  to  pay  under  that  stip- 
ulation. So  if  Gore  should  sue  one  of  the  indorsers  of  the 
note,  (not  Person)  no  reason  can  be  seen  why  that  one  might 
not,  for  what  was  recovered  against  him,  sustain  a  suit 
against  Webber.  The  testimony  of  the  latter  is  therefore 
inadmissible,  and*  under  the  objection  made,  must  be  ex- 
cluded. This  does  not  seem  to  conflict  with  what  in  some 
views  is  equitable  as  well  as  legal.  Por  Webber  appears  to 
have  been  throughout  deeply  interested  in  the  whole  trans- 
action, if  not  a  principal  in  it 

Though  in  hearings  in  Chancery  the  pafties  are  to 
be  listened  to,  when  testifying  to  their  bills  and  answers, 
notwithstanding  their  interest ;  yet  neither  they  nor  others 
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can  be  used  as  witnesses  technically,  as  to  the  merits  of  the 
case  in  a  Court  of  equity,  any  more  than  in  a  Court  of  law, 
if  directly  affected  in  a  pecuniary  point  of  view  by  the  result 
of  the  proceedings. 

And  though  the  inclination  in  modem  times  is  to  let  ob- 
jections to  witnesses  operate  rather  on  their  credibility  than 
their  competency,  and  more  especially  might  a  Judge  hear 
all,  and  weigh  all  without  great  risk ;  and  though  Bentham 
urges  this,  as  the  true  philosophy  of  evidence,  (see  1  BeDr 
tham  on  Evid.  I,)  still  the  rules  as  to  witnesses  are  the  same 
before  a  Judge  in  our  systems  on  the  trial  of  the  merits,  as 
before  a  jury,  and  till  altered  by  legislation  in  both,  we 
must  continue  to  adhere  io  the  settled  discriminations  be- 
tween competency  and  incompetency.  Excluding  the  testi- 
mony of  Webber,  much  of  the  controverted  matter  of  fact 
in  the  case  is  put  out  of  question. 

He  is  the  only  witness  who  testifies  to  any  interest  in 
Stackpole,  either  in  the  bond  from  Baker  and  Lindsey,  or 
in  the  land  itself  He  is,  likewise,  the  only  witness,  who 
testifies  to  any  representations  by  Stackpole  before  the  sale, 
as  made  by  him  to  Person  or  Webber,  and  which  are 
charged  in  the  bill  to  have  been  exaggerated  or  false.  It  is 
clear,  then,  that  had  it  not  been  for  the  demurrer  by  Stack- 
pole,  the  bill  would  now  have  no  ground  to  rest  on  for  justi- 
fying any  decree  whatever  against  him,  and  so  far  might  be  at 
once  dismissed.  But  the  demurrer  being  in,  the  several  causes 
assigned  for  it  must  be  examined,  unless  the  last  of  them 
is  found  to  be  sufficient.  This  relates  to  the  neglect  of  the 
complainant  to  demand  that  the  contract  be  rescinded  till 
after  June,  1840,  when  the  title  had  passed  from  him  to 
Gore,  and  cguld  not  be  reconveyed  to  the  respondents.  The 
effect  of  that  will  be  considered  in  connection  with  the  case 
of  the  other  respondent,  Sanger,  who  among  other  objec- 
tions raises  that  also. 

The  answer  of  Sanger,  as  detailed  in  the  statement  of  the 
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facts,  before  giyen,  denies  any  false  or  exaggerated  repre- 
sentations either  made  or  exhibited  by  him  in  relation  to 
the  timber  or  land  at  the  sale  of  the  bond.  As  this  denial 
is  responsive  to  the  bill  and  sworn  to,  it  must  be  regarded  as 
true,  considering  that  no  witness  or  document  proves  the 
contrary,  after  excluding  the  testimony  of  Webber.  Car* 
penier  v.  Providence  Wash  Ins.  Co.,  4  How.  185.  From  the 
other  evidence  in  the  case,  it  is  doubtful,  whether  the  state- 
ments if  made,  were  really  exaggerated,  or  to  such  an 
extent  as  to  indicate  a  fraudulent  intent ;  or  any  material 
mistake. 

Baker  swears  to  his  belief  at  the  time,  that  the  land  was 
richly  wprth  more  than  it  was  sold  for,  which  was  six  dol- 
lars per  acre,  and  that  Webber  himself,  before  the  purchase, 
did  examine  the  tract  in  person,  and  ^'  express  himself  satis- 
fied "  with  it.  He  further  swears,  that  Ferson  examined  it 
in  part,  before  making  some  of  the  payments,  and  was  also 
satisfied,  and  made  no  complaint  of  any  unfairness. 

Bardett,  another  witness  for  the  plaintiff,  testifies,  that  the 
repntation  of  this  land  stood  high  at  that  time,  and  indeed 
superior  to  any  other  on  the  Dead  river,  and  that  Ferson, 
after  examining  it  in  1836,  said  he  thought  there  was  as 
much  timber  on  it  as  had  been  represented. 

Liindsey  also  swears  to  the  high  reputation  of  this  land  in 
1836,  and  that  Ferson,  after  examining  a  part  of  it  with 
him,  before  paying  the  first  notes,  expressed  himself  satis- 
fied, and  asked  $8  per  acre ;  and  when  he  failed  in  1840  to 
make  further  payments,  complained  of  no  unfairness.  He 
swears  further,  that  Webber  examined  it  before  the  sale,,  and 
said  it  was  better  than  had  been  represented.  So  Lemuel 
Pratt  swears  to  the  high  reputation  of  this  tract  in  1835,  as 
also  does  Jacob  G.  Loring. 

It  is  true,  that  two  of  these  witnesses  had  been  owners  of 
the  land ;  but  they  are  not  now  interested,  and  are  supported 
by  several,  who  had  not  been  owners,  and  they  are  not  con- 
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tradicted  by  any  other  testimony  in  the  case.  Most  of  those 
testifjring  to  the  small  amount  of  timber  on  the  lot,  when 
the  depositions  were  given,  knew  nothing  as  to  the  qoantity 
of  pine  on  it  at  the  time  of  the  sale  in  question,  in  1835. 
And  since  then  a  large  quantity  is  proved  to  have  be^i  out  off. 
Near  two  naillions  are  sworn  to  by  one  witness  in  one  year, 
and  another  witness  swears,  that  at  least  three  millions  of 
good  pine  timber  have  been  cut  from  this  land  since  1835. 

It  would  be  very  difficult  on  such  evidence  to  raise  any 
question  as  to  false  representations  having  been  made,  or 
any  mistake  having  happened,  that  would  justify  the  inter- 
ference of  a  Court  of  Equity. 

There  is,  then,  no  sufficient  evidence  of  fraud  by  Sanger, 
or  by  others,  to  which  he  was  either  conversant  or  knowingly 
profited  by.  One  of  these  is  usually  necessary  to  charge  a  per- 
son prima /ocie  with  fhiud.  See  Warner  v.  Daniels,  ante,  p. 
90;  Hepburn  v.  Dunhp,  1  Wheat.  89.  Expressing  an  opinion 
is  not  enough.  Bacon  v.  Bronson^  7  John.  Ch.  R.  194,  201 ; 
Bibb,  212;  1  Story,  Eq.  Jur.  §  197;  9  N.  Hamp.  116; 
2  Kent,  Com.  486 ;  7  Cranch,  69 ;  Stone  v.  Denny,  4  Met 
151,  168 ;  Hayeraji  v.  Creasy,  2  East,  92 ;  1  Sugden,  280- 
283,  391 ;  SmaU  v.  Ait^ood,  3  Younge,  Ex.  R.  407.  Cer- 
tainly there  must  be  knowledge  to  charge  one  eriminaUier 
for  fraud  of  an  agent.  Many  of  the  cases  that  avoid  trans- 
actions for  fraud  or  false  statements  made  by  others,  seem  to 
require,  that  those  others  must  be  part  owners  or  agents. 
Lobdell  V.  Baker,  I  Met  193;  Seaver  v.  Dinghy,  4 
Greenl.  306.  But  it  is  probably  enough,  if  the  vendor,  know- 
ing that  such  false  representations  had  been  made  by  any 
one,  and  that  they  influenced  the  vendee  to  make  the  pur- 
chase, neglected  to  undeceive  him  and  profited  by  the 
falsehood.  14  Yes.  91.  So  in  cases  of  sales,  if  the  owner 
profited  by  the  terms  of  the  trade  made,  brought  about  by  the 
fraud  of  an  agent,  but  of  which  fraud  or  falsehood  he  was 
not  personally  conusant,  the  sale  may  be  void  for  any  mis- 
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fake  of  material  facts  inrolyed,  and,  according  to  seme 
eases,  he  is  liable  certainly  for  the  firaud,  if  adopting  the  con*- 
tract  made  by  fraud.  They  go  on  the  ground,  that  fraud  by 
an  agent  is  fraud  by  the  principal,  and  that  the  principal 
dioald  be  bound  by  the  wrong  or  misconduct  of  his  own 
ag^at,  rather  than  that  a  stranger  should  suffer,  and  that  the 
principal  cannot  take  the  benefits  of  a  trade  by  his  agent 
without  taking  the  burthois;  and  finally,  that  he  cannot 
adopt  part  and  repudiate  the  rest,  whe^e  the  transaction  is  i^ 
unit,  and  he  claims  the  benefits  of  the  whole.  See  Warner 
r.  Daniels,  ante,  p.  90,  and  cases  there  cited. 

But  it  is  unnecessary  to  settle  this  last  point  in  the  present 
case,  as  the  evidence  of  any  fraud  in  the  ag^it  is  defective, 
imperfect,  and  not  at  all  satisfactory.  In  respect  to  a  material 
mistake,  there  is  more  evidence  repelling  it  than  has  yet  been 
alluded  to.  The  question  as  to  false  representations  or  fraud 
being  out  of  the  case  in  connection  with  Sanger,  tfie  idea» 
Aat  a  mistake  existed,  mutual  or  otherwise,  which  was  of 
snfficiait  magnitude  to  require  the  contract  to  be  rescinded  in 
Older  to  do  justice,  is  further  negatived  by  the  length  of  time 
Person  forbore  to  make  any  complaint.  He  delayed  to  do  it 
not  only  until  long  after  the  execution  of  the  contract,  but 
until  long  after  the  personal  examination  of  the  premises 
separately  by  himself  as  well  as  Webber.  The  time  was 
nearly  six  years.  Had  such  a  mistake  existed  originally,  it 
would  most  probably  have  been  discovered  at  once  and  com- 
plained of. 

There  is  no  pretence  of  any  discovery  of  new  matter  at 
subsequent  periods.  In  addition  to  this,  the  mistake,  if  hap- 
pening, will  not  avail  to  rescind  a  contract,  if  the  party  bad 
full  means  of  examining  the  truth  of  the  matter,  and  if  op^- 
portunities  were  given  for  that  purpose  by  the  vendor,  and  if 
the  vendee  improTed  them,  and  thus  relied  on  his  own  in- 
quiries and  inspections,  rather  than  on  the  statements  of  the 
other  contracting  party.    Hough  v.  Richardson^  3  Story, 
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659,  explaining  Daniel  y.  Miichell,  in  1  Story,  172 ;  Sakm 
India  Rubber  Co.  t.  Adams^  23  Pick.  256.  This  always 
presupposes  that  no  falsehood  or  fraud  are  used  to  mislead  in 
connection  with  his  inquiries.  Warner  v.  Daniels^  before 
cited.  Here,  time  existed  between  the  statements  on  the  first 
negotiation  and  the  sale,  to  examine  into  the  real  state  of  the 
land  and  timber  and  streams  of  water.  The  agent  or  party 
then  in  interest  did  examine,  and  made  report,  and  expressed 
himself  satisfied  with  the  result,  and  no  misrepresentations 
accompanying  it  are  proved.  It  would  be  very  difficult 
to  say  after  this,  that  if  a  mistake  occurred,  it  arose  from  a 
reliance  merely  on  the  statements  made  by  the  vendor,  and 
without  any  means  or  opportunity  of  personal  inquiry  and 
judgment.  The  celebrated  case  oiAUwood  v.  Small,  6  Clark 
&  Finn.  232,  as  decided  finally  in  the  House  of  Lords,  is 
very  direct  on  this  point.  See  also  cases  cited  in  Warner  y. 
Daniels,  ante,  p.  90. 

But  the  six  or  seven  years  during  which  the  grantee  lay 
by,  without  complaint  of  any  mistake  or  misrepresentation, 
or  other  matter  entitUng  him  to  relief,  and  the  work  done  by 
him  on  the  land  in  the  mean  time,  and  the  continued  pay- 
ments made  on  the  notes,  strongly  repel  the  idea  that  any 
ground  of  any  kind  for  relief  existed,  and  go  far  to  bar  any 
equity  in  setting  up  a  claim  to  it  on  any  ground  at  this  late 
day.  11  Pet  407;  9  Ibid.  416 ;  3  Ibid.  210;  McKnight  v. 
Tayhr,  1  How.  161,  168 ;  and  Bowman  t.  WaUien,  Ibid. 
189 ;  1  Sugden,  392 ;  2  Scho.  &  Lefr.  636 ;  6  Wheat  481 ; 
9  Ibid.  489;  6  Pet  61. 
^  There  must  be  some  satisfactory  apology  for  continuing 
so  long  to  treat  the  property  as  one's  own,  and  the  sale  valid, 
by  showing  that  the  vendee  had  no  means  of  discovering  the 
mistake  sooner,  or  that  it  was  concealed  by  fraud,  or  some- 
thing else  of  that  exculpatory  character.  Chandos  v.  Brown- 
low,  2  Ridgeway,  P.  C.  345 ;  1  Story,  Eq.  Jur.  ^  146, 148 ;  2  lb. 
$  1520 ;  2  Kent,  Com.  480 ;  Junkins  v.  Simpson,  14  Maine, 
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00  fraud  is  used  for  coneealment,  or  a  Court  of  Equity  will 
remain  passive.  McKnight  v.  Taylor^  1  How.  161.  More- 
orer,  the  grantee  has  taken  off  some  timber  since  the  pur- 
chase, and  allowed  others  to  take  off  still  more,  so  as  not  to  be 
able  to  restore  the  land  in  the  condition  in  which  it  was  re* 
ceived ;  and  beyond  this,  has  parted  with  the  tide  entirely 
by  allowing  the  mortgage  on  it  to  be  foredosed  in  the  hands 
of  a  third  person  not  a  party  to  these  proceedings.     ' 

60,  that  if  the  contract  could  otherwise  be  properly  re- 
scinded for  a  mistake,  it  coidd  not  be  under  circumstances, 
rendering  it  impossible  to  place  all  the  parties  in  statu  quo. 
Hough  V.  Richardson^  3  SU»ry,  €59;  Richards  v.  AlUn^ 
17  Maine,  296 ;  CooUdge  v.  Brigham,  1  Met.  547 ;  1  D.  fc 
E.,  135,  136;  4  Marsh.  85;  2  Kent,  Com.  480;  5  East,  449; 

1  Meriv.  643.  A  release  by  the  complainant  of  all  his 
right  and  title,  as  preferred  in  the  bill,  would  be  a  release  of 
mere  moonshine.  This  view  of  the  subject,  connected  with 
the  fact,  that  no  offer  was  made  to  rescind  the  contract  befOTe 
Person  parted  with  the  title,  goes  to  sustain  the  last  cause  of 
demurrer  set  out  by  Stackpole.  The  bill  itself  contains 
matter  inconsistent  with  the  relief  prayed  for. 

Looking  then  to  the  whole  case,  there  seems  to  be  no 
mode  of  relief,  except  by  damages,  even  if  a  material  wrong 
has  been  done  by  either  of  the  respondents.  And  as  to  such 
relief,  in  case  of  a  mere  mistake,  it  would  not  only  be 
inequitable  generally  after  such  a  lapse  of  time,  but  of  very 
questionable  propriety  in  a  Court  of  Equity,  at  all. 

Certain  am  I,  that  however  may  be  the  weight  of  author- 
ity or  principle  on  this  point  in  a  case  of  clear  wrong  or 
fraud,  accompanied  by  injury  and  full  relief  not  obtainable 
at  law,  (and  my  inclinations  are  to  give  damages  in  such 
cases ;  see  Warner  v.  Daniels^  anie^  90,)  yet  there  is  too 
much  doubt  concerning  the  fraud  and  injury  in  the  present 
case,  to  render  it  necessary  to  go  into  the  question,  whether 
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damages  should  be  awarded  in  a  Court  of  Equity,  where,  on 
the  face  of  the  record,  they  or  nothing  must  be  allowed.  1 
Sugd.  Tend.  364,  note;  Stone  y.  i>«nny,  4  Met  151 ;  Newham 
V.  May,  13  Price,  749 ;  Todd  r.  Gte,  17  Ves.  273.  Some 
other  questions  have  been  presented  in  the  argument  of  this 
case,  which  it  is  not  found  necessary  to  settle,  such  as 
whether  the  false  representation  of  mistake,  if  occurring  at 
all,  did  not  happen  between  Webber  and  the  respondents^ 
and  not  between  Person  and  them,  and  whether  Ferscm  must 
not  on  the  facts  be  considered  as  having  made  a  new  con- 
tract with  the  former  owners,  rather  than  buying  of  the 
respondents  under  Webber.  Another  is,  whether  the  re- 
spondents can  be  considered  as  selling  the  land  itself,  or  cmly 
the  bond,  only  a  right  to  purchase  the  land,  if  the  assignees^ 
after  examination,  pleased  to  do  it,  and  thus  making  the 
measure  of  damage,  as  to  the  vendors  of  the  bond,  merely 
the  extra  sum  or  bonus  paid  to  them  for  that  right. 

But  I  do  not  express  any  opinion  on  these,  as  none  is 
necessary. 

BUI  dismissed. 


H.    H.    BOODT   AND   OTHERS  VS.    ThE   UnITED  StATES. 

A  depaty  postmaster  is  the  agent  of  the  postmaster-general.  And  though  the 
latter  is  not  by  law  liable  for  the  misconduct  of  the  former,  he  can  employ  him 
as  agent  to  keep  safely  the  money  collected  by  himself,  or  other  deputies  near, 
and  his  sureties  are  liable  on  his  official  bond  to  the  extent  of  iu  penalty  for  any 
neglect  by  the  deputy  as  such  agent. 

The  sureties  are  liable  for  his  noncompliance  with  subsequent  as  well  as  past  laws 
or  orders,  till  his  official  term  expires,  if  the  orders  be  such  as  are  justified  by 
law. 

Where  a  balance  became  due  from  such  a  deputy,  July  20,  1836,  after  the  expira- 
tion of  the  previous  quarter,  and  a  payment  was  made  as  large  as  all  of  it,  but 
•  8.34,  on  the  12th  day  of  the  same  month,  and  a  second  bond  was  not  taken 
till  the  16th  of  the  same  month,  the  presumption  is,  that  the  payment  was  to  be 
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applied  oo  the  balance  doe  under  the  first  bond,  and  that  the  money  did  not 
oome  from  accruing  receipts  under  the  second  appointment,  being  much  larger 
than  their  ordinary  amount. 

A  payment  is  to  be  applied  to  the  oldest  debt,  if  the  debtor  gives  no  directions ; 
and  it  must  be  proved,  that  the  payment  came  from  receipts,  accruing  under  a 
second  bond,  if  that  is  relied  on  against  the  propriety  of  applying  it  to  any 
balance  whatever,  still  due  under  a  prior  bond. 

The  act  of  1836,  ch.  270,  S  1,  requiring  the  revenue  of  the  postoffice  department  to 
be  paid  into  the  treasury,  does  not  require  each  payment  to  be  carried  in  by  a  sepa- 
rate warrant,  but  they  may  be  carried  in  quarterly  by  large  "covering  warrants." 

This  was  a  writ  of  error  by  the  plaintiffs  on  a  judgment 
leadered  in  the  District  Court,  September  term,  1841,  in 
fiivor  of  the  United  States,  against  the  present  plaintiff,  as 
sureties  on  three  official  bonds,  for  Thomas  Todd,  as  post- 
master of  Portland. 

The  whole  case,  as  agreed  upon  by  the  counsel,  and  as 
disposed  of  in  the  District  Court,  is  annexed,  and  forms  a 
part  of  the  record. 

Agreed  statement  of  facts. 

This  is  an  action  of  debt,  wherein  plaintiff  declares  in  three 
seyeral  counts  against  the  defendants  jointly  on  three  several 
bonds  —  one  dated  December  15th,  1834;  one  dated  July 
16th,  1836 1  and  one  dated  January  9th,  1837.  Said  Boody 
and  Nutter  were  the  only  sureties  on  each  bond.  Todd,  one 
of  the  defendants,  makes  no  appearance,  and  is  defaulted. 
The  other  defendants  appear,  and  plead  non  est  factum  to 
each  count,  and  file  a  brief  statement,  by  leave  of  Court,  and 
according  to  the  practice  of  the  State  Courts,  alleging  that 
they,  in  one  bond,  which  was  a  joint  and  several  bond,  and 
not  a  joint  bond  only,  bearing  date  as  set  forth  in  plaintiff's 
first  count,  became  the  sureties  of  said  Todd  for  his  faithful 
discharge  of  the  duties  of  the  office  of  postmaster  in  Portland, 
to  which  office  he  had  been  appointed  —  and  make  his  com- 
mission, which  bears  date  December  15th,  1834,  a  part  of  their 
brief  statement :  and  further  allege,  that  said  commission  ex- 
pired on  the  2d  July,  1836,  and  with  it  expired  the  operation 
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of  said  bond,  in  consequence  of  a  new  appointment  and  a  neir 
commission  of  said  Todd,  bearing  date  on  the  day  last  men- 
tioned— this  second  commission  is  also  made  a  part  of  the 
said  defendant's  brief  statement.  They  further  allege,  that 
during  said  period  of  the  operation  of  said  first  bond  and 
commission,  to  wit,  from  December  15tb,  1834,  to  July  2d, 
1836,  the  aggregate  of  said  Todd's  indebtedness  to,  or  receipts 
of  money,  in  said  office,  for  the  government,  was  $11,502.67 

—  and  his  credits  or  payments,  on  the  uaxoe  account,  were 
$10,302.72  —  leavmg  a  default  of  $1,199.94  under  said  ap- 
pointment and  bond :  and  that  lor  said  default  no  suit  wivi 
instituted,  within  two  years  next  succeeding  the  accruing 
thereof,  by  the  plaintiff,  against  said  sureties,  and  by  reafiop 
thereof  they  were  forever  exonerated  from  liability  for  the 
same. 

In  further  answer  to  the  plaintiff's  second  count,  and  Ae 
bond  therein  declared  on,  said  defendants,  Boody  and  Nut- 
ter, allege,  that  they  gave  a  joint  and  several  bond,  and  not 
a  joint  bond,  with  said  Todd,  bearing  date  July  16th,  1836, 
and  as  his  sureties  for  the  faithful  discharge  of  the  duties  by 
said  Todd,  in  the  office  aforesaid,  to  which  he  had  been  ap- 
pointed as  set  forth  in  the  before  named  second  bond  and 
commission,  and  that  said  bond  was  superseded  and  rendered 
of  no  continuous  effect,  by  the  substitution  of  a  new  bond, 
dated  the  9th  day  of  January,  1837,  for  said  preceding  bond 

—  and  that  during  the  operation  of  said  preceding  bond,  to 
wit,  from  July  16th,  1836,  to  January  9th,  1837,  said  Todd's 
indebtedness  to,  or  receipts  in  said  office,  for  the  plaintiff, 
amounted  to  $3,973.60  —  and  that  his  credits,  or  payments, 
on  the  same  account,  were  $3,599.01  — being  a  default  under 
said  bond  of  $375.49 ;  and  that  for  said  default  no  suit  was 
instituted  against  said  defendant's  sureties,  within  two  years 
next  succeeding  the  accrumg  of  the  same;  whereby  they  were 
forever,  and  absolutely  released  from  liability  therefor  to  the 
plaintiff. 
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In  farther  answer  to  the  plaintifrs  third  count,  and  to  the 
bond  therein  declared  on,  said  defendants,  Boody  and  Nutter, 
allege,  that  they  gave  a  joint  and  several  bond,  and  not  a 
joint  bond,  with,  and  as  the  sureties  of,  said  Todd,  bearing 
date  January  9th,  1837,  for  the  faithful  discharge  of  the  du- 
ties  of  said  office  of  postmaster,  to  which  said  Todd  had  been 
appointed  —  and  that  from  said  date  until  said  Todd's  re- 
moval from  said  office,  to  wit,  September  21st,  1839,  said 
Todd's  indebtedness  to  the  government,  or  receipts  of  money 
in  said  office,  were  $16,517.93  —  and  his  credits,  or  pay- 
ments, on  the  same  account,  were  $16,621.71  —  showing  an 
excess  of  credits,  or  payments,  of  $103.78 ;  and  that  for  sun- 
dry receipts  of  said  Todd,  certified  in  the  account  of  the 
postoffice  department,  by  the  auditor  thereof,  to  wit :  — 

Under  date  of  December  18,  1837,  for  money  received  by  said 

Todd  of  U.  S.  Marshal, 
March  1,  1838,  for  money  recelTed  of  Postmaster  at  Bath, 
Janaary  4,  1838,  for  money  rec'd  of  Postmaster  at  Bridgton, 
Jone  9,  1838,  for  money  receiyed  of  U.  S.  District  Attorney, 
October  3,  1838,  for  money  receiyed  of  Postmaster  at  New 

Gloucester, 
October  S6, 1838,  for  money  receiyed  of  Postmaster  at  Upper 

Yarmouth, 
February  SI,  1839,  of  same, 
Jaooary  5,  1839,  for  fine  receiyed  of  U.  S.  Dist.  Attorney, 

Amounting  in  the  aggregate  to  $  1,165  61 

the  said  Boody  and  Nutter  are  in  no  wise  responsible,  ac- 
cording to  the  true  intendment  of  their  bond,  because  said 
receipts  of  money  did  not  appertain  to,  and  were  not  received 
on  accoimt  of  the  duties  of  said  office  of  postmaster ;  nor  by 
virtue  of  any  agency  authorized  by  law  —  but  were  paid  to 
the  said  Todd  in  violation  of  law.  The  before  named  cer- 
tified account  of  the  auditor  of  the  postoffice  department  was 
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referred  to,  and  made  a  part  of  said  defendant's  brief  state- 
ment, in  confirmation  of  the  ^legation  above  specified. 

The  writ  bears  date  June  1st,  1840. 

The  counsel  for  the  plaintiff,  United  States  district  attor- 
ney, introduced  the  deposition  of  Allen  Macrea,  to  prove  the 
existence  and  loss  of  the  two  first  bonds;  also  a  bond,  dated 
as  set  forth  in  the  third  count,  executed  by  said  Todd,  Boody 
and  Nutter,  and  joint  and  s^eral  in  its  provisions. 

To  this  testimony,  the  counsel  for  the  defendants  objected, 
on  the  ground  of  its  variance  from  the  several  bonds  declared 
on;  they  being  joint  bonds,  and  not  joint  and  several  bonds. 
But  the  Court  overruled  the  objection,  and  received  said  evi- 
dence. 

The  plaintiff's  counsel  next  introduced  the  deposition  of 
Elisha  Whittlesey,  auditor  of' the  postoffice  department, 
which  proves  a  part  of  the  case,  and  may  be  referred  to, 
accordingly. 

The  plaintifl^s  counsel  then  introduced  Peter  G.  Washing- 
ton, who  testified  that  he  had  been  a  clerk,  in  the  postofiice 
department  at  Washington,  since  September,  1836 ;  that  it 
is  the  practice  of  postmasters  to  render  quarterly  accounts  to 
the  department ;  that  it  had  been  the  practice,  as  long  as  he 
bad  been  in  the  department,  for  the  department  to  draw  bal- 
ances due  from  postmasters  into  the  hands  of  other  postmas- 
ters ;  that  there  was  a  necessity  for  it  frequently,  when  a 
postmaster  goes  out  of  office,  that  he  should  pay  the  amount 
in  his  hands  over  to  his  successor  in  office,  or  to  some  post- 
master whom  the  department  should  designate;  that  the 
new  system  of  keeping  the  accounts  of  the  department,  de* 
scribed  m  Whittlesey's  deposition,  commenced  under  the  new 
postoffice  law  of  1836 ;  that  the  account  C,  in  said  deposi- 
tion, is  copy  of  a  book  of  deposits  made  by  the  postmast^  in 
a  bank  —  the  date  of  the  deposit  is  derived  from  the  date  of 
the  certificate  that  is  forwarded  from  the  cashier  of  the  bank 
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by  the  depositiDg  postmaster,  according  to  a  general  rule  of 
the  department,  which  provides'as  follows :  — 

"  Erery  postmaster,  who  is  so  directed,  will  deposit  the  proceeds  of  his 
sffioe  is  the  baak  desi^oated  by  the  assktaat  postmaster-general,  and  take 
duplicate  certificates  of  each  deposit,  signed  by  the  proper  officer  of  the 
bank,  one  of  which  should  be  transmitted  to  the  department  by  the  first  mail 
thereafter,  as  the  postmaster  will  not  be  entitled  to  a  credit  therefor  until 
lis  reception  at  the  department. 

*'  The  cashier  of  the  bank  in  which  the  deposit  is  made,  should  be  re- 
fured  by  the  postmaster,  to  mahs  the  entry  of  the  asm  deposited,  to  the 
tradit  of  the  *  postoffice  department,'  with  the  name  of  the  postmaster,  and 
the  name  of  the  office  and  State. 

"  Every  postmaster  who  is  directed  to  deposit,  will,  when  the  proceeds 
of  his  office  does  not  amount  to  six  hundred  dollars  in  one  quarter,  deposit 
bis  whole  qnarterlyinlance  within  fifteen  days  after  the  close  of  each  quar- 
ter. When  the  quarterly  balance  exceeds  the  rate  of  six  hundred  dollars 
per  quarter,  he  will  make  his  deposit  monthly,  within  seven  days  afier  the 
ilose  of  each  month :  and  when  the  quarterly  balance  exceeds  the  rats  of 
three  tfaonsand  dollars  per  quarter,  he  will  make  his  deposit  weekly — the 
proceeds  of  each  month  being  paid  within  the  succeeding  seven  days  —  and 
the  whole  quarter's  balance  being  always  paid,  within  fifteen  days,  after 
the  dose  of  each  quarter." 


Witness  nerer  knew  of  any  general  regulations,  or  in- 
struction of  the  department,  making  any  one  or  more  post- 
Biasters  the  depositors  of  any  other  postmaster's  receipts,  or 
of  the  balances  due  from  them ;  that  when  such  receipts  or 
balances  are  paid  to,  or  deposited  with  another  postmastet,  it 
is  imder  a  special  instruction  for  the  particular  case ;  and 
such  was  the  manner  of  the  several  payments  made  to  Todd, 
in  the  items  making  up  the  $1,166.61.  Witness  testified  that 
when  Todd,  or  any  other  postmaster,  had  paid  money  to  a 
bank,  or  to  any  other  postmaster  as  depository,  pursuant  to 
instructions,  the  postmaster  so  paying  was  considered  as  dis- 
charged for  so  much,  and  the  bank,  or  depository,  thencefor- 
ward was  deemed  alone  accountable  to  the  department  for 
the  amount  —  it  was  considered  as  payment  into  the  treasury 
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of  the  department.  Witness  testified  that  in  May,  1837,  on 
the  suspension  of  the  banks  to  pay  specie,  a  general  circular 
was  addressed  to  the  postmasters,  by  the  postmaster-general, 
directing  them  thenceforth  to  keep  their  own  deposits,  and 
not  to  deposit  in  banks ;  that  under  this  circular  Todd  ceased 
to  deposit  monthly  in  a  bank,  and  made  no  deposit  of  the 
receipts  of  his  ofiice,  and  made  no  payments  to  the  depart- 
ment, except  on  special  drafts  or  orders  of  the  department  in 
favor  of  particular  individuals. 

The  transcript  from  the  postoffice  department,  and  the 
bonds  and  conditions  thereof,  to  be  made  part  of  the  case ; 
and  it  appeared  also,  by  the  papers  annexed  to  Mr.  Whittle- 
sey's deposition,  that  directions  were  given  by  the  post- 
office  department,  to  make  the  payments  to  Todd,  which 
he  has  credited  as  agent  of  the  postoffice  department,  viz. 
$1,165.61. 

It  appeared  by  the  auditor's  statement,  that  between  the 
2d  and  16th  of  July,  1836,  viz.,  the  12th  July,  that  said  Todd 
paid  $1,190.60;  that  the  said  second  bond  had  been  destroyed 
by  fire,  and  that  the  third  was  consequently  required ;  that 
the  whole  default  of  Todd  was  $2,637.26  —  and  it  was  con- 
tended that  by  the  statement  of  the  accoimts  and  operation 
of  law,  that  this  sum  all  became  due  within  two  years.  The 
plaintiff's  counsel  moved  to  amend  the  counts  in  the  declara- 
tion so  as  to  describe  the  bonds  as  joint  and  several,  but  it 
was  adjudged  by  the  Court  to  be  unnecessary. 

The  evidence  having  closed,  the  attorney  for  the  plaintiff 
waived  the  claim  for  the  recovery  under  either  of  the  first  two 
counts,  or  first  two  bonds  declared  on — and  claimed  to 
recover  the  general  balance  certified  by  the  auditor,  and 
deduced  from  the  accounts  arising  under  all  the  bonds,  as 
the  balance  arising  under  the  last  or  third  bond,  declared  on 
in  the  third  count,  being  $2,637.26,  with  interest 

The  defendants'  counsel  moved,  Ist.  To  instruct  the  jury 
generally,  that  it  was  competent  for  them  to  find  the  several 
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results  stated  in  the  brief  statement  above,  filed  by  the  de- 
fendants; if  satisfied,  from  the  facts  in  the  case,  that  such 
finding  would  be  just  and  equitable  between  the  parties. 

2dl7.  That,  inasmuch  as  when  the  last,  as  well  as  the 
preceding  bonds  were  entered  into  by  the  defendants,  the 
rule  or  regulation  of  the  department,  existing  with  the  obli- 
gatory force  of  a  statute  law,  respecting  the  duties  and  liabili- 
ties of  Todd  to  pay  the  receipts  of  his  office  to  the  department, 
required  such  payments  to  be  made  by  him  monthly  into 
a  depository  bank,  selected  by  the  department  for  the  pur- 
pose, and  to  cause  such  payments  to  be  certified  to  the 
department  by  the  cashier  of  such  bank,  and  operating  to 
discharge  both  said  Todd  and  his  sureties,  the  defendants, 
from  accountability,  pro  tanto,  monthly ;  and  inasmuch  as 
by  the  general  circular  of  the  postmaster-general,  in  May, 
1837,  the  postmaster-general  repealed  said  rule,  or  regulation, 
and  directed  the  said  Todd,  to  retain  to  himself,  as  his  own 
depositor,  the  monthly  balances  of  his  office,  instead  of  dis- 
charging himself  therefrom,  and  not  only  made  him  the  per- 
manent depository  of  his  own  receipts,  as  postmaster,  but 
also  of  the  receipts  or  revenue  of  other  postmasters  —  there- 
by augmenting  materially  the  responsibilities  of  his  office,  to 
the  prejudice  of  his  sureties,  and  altering  the  substantive 
obligations,  and  removing  the  conservative  provisions  of  the 
sureties  of  Todd,  as  the  same  existed  under  the  general  rules 
and  r^ulations  of  the  postoffice  department  at  the  time  the 
bonds  were  executed — should  the  jury  be  satisfied,  that,  in 
consequence  of  this  alteration  of  the  duties  of  Todd,  and  of 
the  liabiUties  of  his  sureties,  any  of  the  defaults  charged  in 
the  writ  had  been  occasioned,  the  defendants,  as  sureties, 
should  be  exonerated  wholly  therefrom,  under  the  last  bond 
—  or,  if  not  wholly,  then  to  the  extent  of  any  losses  occa^ 
sioned  by,  or  which  the  jury  should  be  satisfied  were  im- 
putable to,  this  change,  or  repeal,  and  new  arrangement  of 
deposits,  in  the  regulations  of  the  postoffice   department; 
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and  that  it  was  competent  for  the  jury  to  pass  upon  and 
determine,  as  a  question  of  fact,  the  actual  efiect,  in  this 
case,  of  the  general  order  of  the  postmaster-general,  issued  in 
May,  1837,  and  find  for  the  defendants,  to  the  extent  that 
they  were  satisfied  the  same  had  operated  to  enlarge  the 
defendants'  undertakings,  or  exposed  them  to  onerous  risks, 
not  within  the  contemplation  of  the  parties  at  the  time  of  the 
execution  of  the  bonds. 

3dly.  That  the  transfer  of  funds  from  other  postmasters 
to  Todd,  for  no  purpose,  except  to  make  Todd  the  depository 
thereof,  until  needed  by  the  department,  was  a  violation  of 
the  intent  and  provisions  of  the  first,  third  and  fourth  sec- 
tions of  the  act  of  Congress  of  July  2d,  1836,  reorganizing 
the  postoffice  department;  and  for  transfers  •or  deposits 
thus  illegally  made,  the  defendants,  as  sureties  for  Todd, 
were  in  no  wise  liable ;  and  that  the  several  items  constitu- 
ting the  $1,165.61  before  mentioned,  were  of  this  nature. 
That  statutory  bonds  must  be  construed  strictly  under 
the  law  authorizing  them,  and  that  the  law  of  March  3d, 
1825,  ^  3d,  under  which  the  bonds  in  question  were  given, 
limited  the  operation  of  such  bonds  to  duties,  and  embraced 
only  the  obligations,  which  should  arise  under,  or  be  inci- 
dent to,  the  execution  of  such  laws  and  regulations  of  the 
postoffice  deparUnent,  as  were  in  their  nature  and  design 
general,  applicable  to  the  officers  of  the  whole  government, 
and  of  uhiform  requirement  —  and  would  not  cover  special, 
local  and  temporary  instructions,  designed  to  be  executed  by 
a  single  officer  only,  or  bear  upon  a  single  postoffice  to  meet 
a  particular  emergency  —  and  that  inasmuch  as  the  several 
receipts  by  Todd,  making  the  $1,165.61,  weve  under  in-- 
structions  of  the  latter  character,  and  not  such  as  could  have 
been  contemplated  under  any  law,  general  instructions,  or 
rule  of  the  postoffice  department,  existing  at  the  time  the 
bond  was  executed,  the  sureties  of  Todd  were  not  respon- 
sible for  them,  but  they  should  be  regarded  as  acts  done  out- 
side of  the  conditions  of  the  bond. 
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4thly.  That  the  bond  cannot  be  made  to  operate  retro* 
spectiirely,  io  cover  defaults  accruing  prior  to  the  date  of  it; 
and  that  sureties  under  a  new  bond  cannot  be  made  respon- 
rible  for  moneys  received  by  their  principal  prior  to  the  date 
ef  their  bond,  though  retained  by  him  subsequently  —  and 
that  each  set  of  sureties  is  entitled  to  be  credited  witti  the 
payments  made  from  funds  derived  under  their  respective 
bonds  —  to  effectuate  which,  it  is  competent  for  the  jury  to 
inquire  and  determine  the  derivation  of  the  respective  pay« 
ments  involved,  and  apply  them  to  discharge  their  appro* 
priate  bends,  according  to  equity  and  good  faith  between  all 
parties  concerned  —  that  in  the  present  case  each  preceding 
bond  terminated  in  its  operation  by  tbe  institution  of  its 
successor ;  and  if  the  jury  could  be  satisfied  that  the  pay- 
ments made  by  Todd  under  the  respective  bonds,  were  de- 
rived from  the  operations  of  his  office,  during  the  continu- 
ance of  the  particular  bond  in  force  when  such  payments 
were  made,  they  should  make  the  application  accordingly ; 
leaving  a  deficit,  if  any,  to  attach  to  the  bond,  under  which 
it  thus  in  fact  accrued  That  the  law  requires  the  applica* 
tion  of  the  payments  to  be  made  to  the  oldest  obligation, 
when  no  special  direction  is  given  by  the  paying  party,  or 
in  case  of  running  accounts,  to  the  oldest  item,  and  to  each 
succeeding  one  in  its  turn.  But  that  this  rule  is  subject  to 
qualification  when  different  parties,  or  different  sets  of  sure- 
ties, upon  distinct  obligations,  are  interested,  and  when  this 
is  the  case,  then  the  application  is  to  follow  the  equity  of 
tbe  interest  involved,  having  regard  to  the  right  of  each 
party  under  each  obligation ;  if  the  jury  are  satisfied  that 
the  payments  are  not  made  from  any  fund  which  each  set  of 
sureties  have  more  specific  interest  in  than  another  set,  or 
are  satisfied  that  these  payments  were  made  from  the  prin- 
cipal's private  funds,  then  the  interposition  of  the  rule  of 
applying -such  payments  to  the  oldest  debt,  would  not  be 
any  infraction  upon  the  rights  of  sureties  on  the  subsequent 
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debt ;  but  if  satisfied  that  these  payments  were  made  from  a 
specific  fund  arising  from  the  operations  of  the  obligations, 
entered  into  by  a  particular  set  of  sureties,  and  if  the  pay- 
ments were  from  funds  of  a  mixed  character,  in  which  the 
jury  could  discover  equal  or  unequal  interests  of  different 
sets  of  sureties,  the  application  should  be  divided  and  appor- 
tioned to  them  respectively,  according  to  the  inequality,  if 
any,  of  such  different  sets  of  sureties,  the  paramount  rule  of 
the  law,  being  in  all  cases,  to  make  the  application  in  each 
case,  according  to  the  equity  of  the  particular  case,  to 
which  end  it  is  made  competent  for  each  party  to  go  into 
evidence  of  the  time,  origin,  and  mode  of  each  payment 

6thly.  That  the  act  of  July  2d,  1836,  ch.  270,  §  37,  estab- 
lishes the  application  of  payments  contrary  to  the  general 
rules  above  specified,  only  in  the  particular  case  to  which  it 
relates,  viz. :  only  between  the  different  sureties  of  the  same 
postmaster,  acting  under  the  same  commission,  and  where 
the  new  set  of  sureties  are  called  in  on  account  of  the  ispeci- 
fied  insufficiency  of  the  first  set ;  that  in  such  case  the  new 
set,  having  notice  of  a  prior  unsatisfied  debt,  from  the  cir- 
cumstances of  their  own  undertaking,  may  rightfully  be 
regarded  as  assenting  to  the  application  of  each  subsequent 
payment  to  such  prior  debt,  if  they  omit  to  cause  a  contrary 
application  to  be  directed  by  their  principal ;  that  this  dis- 
tinguishes such  cases  from  the  case  of  a  new  bond,  under  a 
new  commission,  or  required  avowedly  to  replace  a  former 
one  which  had  been  destroyed  > —  that  in  each  of  the  latter 
cases,  no  notice,  expressed  or  implied,  is  conveyed  to  the 
new  sureties,  of  the  existence  of  a  prior  debt  unsatisfied, 
against  which  it  is  incumbent  on  them  to  protect  the  pro- 
ceeds of  their  obligations  in  behalf  of  their  principal,  if  they 
do  not  elect  to  have  such  prior  debt  satisfied  out  of  such 
proceeds  at  their  risk  —  and  further,  that  said  37th  section  of 
the  last  named  act,  should  be  regarded  by  the  jury  as  a  leg- 
islative construction,  which  negatives  the  authority  of  the 
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jury  to  make  an  application  of  the  acknowledged  proceeds 
of  a  subsequent  bond,  to  extinguish  tlie  unsatisfied  obliga- 
tions of  a  prior  bond,  except  in  the  particular  cases  specified 
in  said  section ;  and  that  the  general  rule  of  enforcing  the 
application  of  payments,  in  the  absence  of  instructions  by 
the  payor  at  the  time,  according  to  the  equity  of  the  partic- 
ular case  as  found  in  the  facts  proved,  different  obligations 
being  involved,  should  be  considered  as  established  legisla- 
tively, as  well  as  in  accordance  with  the  dictates  of  justice, 
by  this  statutory  exception. 

6thly.  That  by  the  provisions  of  the  18th  section  of  the 
before  named  act  of  July  2d,  1836,  all  prior  accounts  and 
liabilities  were  intended  by  Congress  to  be  separated  from, 
and  adjusted  independently  of,  all  subsequent  operations  of 
the  department;  and  the  necessity  of  new  appointments, 
commissions,  and  bonds,  for  postmasters,  created  by  said  act, 
could  not,  per  se,  operate,  nor  reasonably  be  regarded,  as 
notice  to  sureties  of  prior  outstanding  debts  against  the  prin- 
cipals—  the  obvious  purpose  and  policy  of  said  law  being  to 
free  the  operations  of  the  postofBce  department,  from  that 
date,  of  all  prior  defaults  growing  out  of  the  prior  defects  or 
imbecile  administration  of  the  laws  of  the  department ;  and 
that,  therefore,  it  was  competent  for  the  jury  to  separate  all 
payments  subsequently  made,  from  all  debts  or  defaults 
of  Todd  previously  incurred ;  and  that,  by  operation  of  the 
limitation  act,  for  such  prior  debts  or  defaults,  Todd's  sure* 
ties  could  not  be  made  liable  in  this  action. 

But  the  Court  instructed  the  jury,  that  the  order  of  the 
postmaster-general  of  May,  1837,  by  which  Todd  was  direct- 
ed to  retain  the  money  which  he  collected  in  his  own  hands, 
instead  of  depositing  in  a  bank,  as  had  been  before  required, 
did  not  exonerate  his  sureties  from  their  responsibility  —  but 
that  they  continued  liable  for  his  defaults,  after  that  order,  to 
the  same  extent  thai  they  were  before : 

That  the  account  between  Todd  and  the  general  postofiice 
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being  an  open  and  running  account,  all  payments  made  by 
him  from  time  to  time,  in  the  absence  of  any  specific  appro* 
priation  by  him  at  the  time  of  making  them,  were  by  law 
appropriated  to  the  payment  and  extinction  of  the  oldest 
charges  on  the  debit  side  of  the  account ;  that  this  was  the 
general  rule  of  law  with  respect  to  the  appropriation  of  pay- 
ments upon  an  open  and  running  account,  when  no  special 
appropriation  was  made,  either  by  the  debtor  or  creditor,  at 
the  time  the  payment  was  made,  to  any  particular  item  of 
the  account ;  that  the  proviso  in  the  37th  section  of  the  act 
of  July,  1836,  ch.  270,  which  directed  that  payments  made 
subsequent  to  the  execution  of  a  new  bond,  by  a  deputy  post- 
master, shall  first  be  applied  to  the  discharge  of  any  balance 
which  may  be  due  on  the  old  bond,  unless  when  the  debtor 
specially  directs  it  to  be  applied  to  his  new  account,  at  the 
time  of  the  payment  —  is  not  limited  to  the  cases  where  a 
new  bond  is  required  at  the  request  of  the  sureties,  in  order 
to  be  released  from  their  suretyship — but  extends  to  all  cases 
where  a  new  bond  is  required  by  the  postmaster-general,  or 
he  shall  deem  it  necessary,  for  any  cause,  to  require  a  new 
bond: 

That  the  sum  of  $1,1^5.61,  which  was  received  by  Todd 
from  other  postmasters,  under  orders  from  the  postmaster- 
general  directing  the  same  to  be  deposited  in  his  hands,  was 
covered  by  that  clause  in  his  bond,  which  required  him  to 
account  for  all  moneys,  bills,  bonds,  notes,  receipts,  and  other 
vouchers,  which  he,  as  agent  of  the  general  postoffice,  should 
receive  for  the  use  and  benefit  of  the  general  postofiice ;  that 
the  order  of  the  postmaster-general,  directing  him  to  receive 
and  hold  these  moneys  for  the  United  States,  was  authorized 
by  the  3d  section  of  the  act  of  March  3,  1836,  ch.  270 ;  and 
that  his  sureties  were  responsible  for  his  default  in  not  pay- 
ing over  and  accounting  for  the  same,  as  they  are  for  his  not 
accounting  for  the  money  received  in  the  ordinary  discharge 
of  his  duties  as  postmaster. 
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The  jury  accordingly  returned  a  verdict  for  the  sum  of 
$2,637.26,  and  interest  amounting  to  $192.50,  making  a  total 
of  $2,829.76 :  all  which,  as  said  defendants  allege,  is  errone- 
ous—  and  that  a  verdict  should  have  been  in  their  favor. 

The  exceptions  to  the  rulings  of  the  Judge  below  were 
a^ed  at  this  term,  in  writing,  by  F,  O.  J.  Smith,  for  the 
plaintiffi  in  error,  and  A.  Harris^  district 'attorney,  for  the 
United  States. 

WooDBURT,  J.  The  first  exception  taken  to  the  ruling  of 
the  District  Court,  is  the  instruction  to  the  jury,  "  that  the 
order  of  the  postmaster-general  of  May,  1837,  by  which  Todd 
was  directed  to  retain  the  money  which  be  collected  in  his 
own  hands,  instead  of  depositing  it  in  a  bank,  as  had  been 
before  required,  did  not  exonerate  his  sureties  from  their 
responsibility — but  that  they  continued  liable  for  his  defaults, 
after  that  order,  to  the  same  extent  that  they  were  before." 

It  is  sufficient  to  remark  on  this,  that  the  condition  of  the 
bond,  signed  by  the  plaintiffs  in  error,  is,  that  '^the  said 
Thomas  Todd  shall  well  and  truly  execute  the  duties  of  the 
said  office  according  to  law  and  the  instructions  of  the  post- 
master-general." 

The  only  exceptions,  which  can  be  raised  to  this  instruc- 
tion, under  that  condition,  are  two.  The  first  one  is,  that 
this  order  was  issued  after  the  date  of  all  the  bonds,  and  that 
the  condition  does  not  apply  to  subsequent  orders. 

But  there  are  no  words,  limiting  its  application  to  past 
orders;  and,  in  the  nature  and  reason  of  the  case,  it  should 
not  be  limited  to  past  orders  any  more  than  to  past  laws. 
The  object  is  to  preserve  obedience,  and  uniformity,  and  har- 
mony among  that  class  of  officers;  and  hence,  orders  given, 
— whether  after  or  before  the  bond  —  are  general,  and  re- 
quire a  strict  compliance,  till  the  whole  term  of  office  of  the 
postmaster  expires.  The  term  of  office  is  the  limitation  dur- 
ing which  the  orders  may  be  issued;  else  both  obedience  and 


j 


164  MAINE. 


Boody  et  al,  v,  Tbe  Uaiied  Siaies. 


unifonnity,  and  all  improvement  in  fonner  orders  or  regula- 
tions, by  experience  or  discoveries,  are  defeated,  as  to  all  old 
postmasters  under  their  existing  bonds.  It  follows,  also,  that 
if  new  laws  can  be  passed,  and  must  be  obeyed,  and  the 
sureties  held,  if  passed  during  the  continuance  of  the  term  of 
office,  new  orders  may  be,  when  the  language  in  the  condi- 
tion, appHcable  to  both,  is  the  same ;  and  furthermore,  that 
a  new  law,  however  great  an  improvement,  would,  in  many 
respects,  become  inefficient  and  unequal,  and  not  uniform  in 
its  operation,  if  the  postmaster-general  could  not  issue  a  new 
order,  directing  the  details  of  its  execution,  which  his  depu- 
ties were  bound  to  obey,  and  their  sureties  held  responsible 
for. 

Qongress  have  expressly  authorized  the  postmaster-general 
to.  issue  such  orders,  and  to  make  suitable  regulations,  it 
being  impossible  to  legislate  with  sufficient  minuteness  for 
every  thing  in  such  a  department,  more  than  in  the  army  or 
navy.  1st  sec.  of  act  of  1825,  ch.  64.  In  all  these,  how- 
ever, the  orders  issued  must^  of  course,  not  be  in  conflict  with 
any  law.  And  hence,  the  other  exception,  which  can  be 
made  in  some  cases  with  success,  is  made  here,  and  is  next 
to  be  considered.  It  is,  fiiat  the  new  order  is  one  contrary  to 
law. 

It  is  undoubtedly  true,  that  the  condition,  requiring  obedi- 
ence to  orders  of  the  postmaster-general,  cannot  exact  it  to 
orders  not  justified  by  the  acts,  of  Congress.  But  I  can  see 
no  illegality  in  this  order  to  the  deputy,  to  retain  the  money 
collected,  till  drawn  for  by  the  postmaster-general,  rather 
than  to  deposit  it  in  banks.  These  last  at  that  time  had 
ceased  to  pay  out  specie,  and  had  forfeited  their  situation  as 
public  depositories. 

Under  the  fiscal  system  of  the  United  States,  all  collecting 
officers  and  thei^  sureties  are  responsible,  and  ever  have 
been,  for  the  money  they  officially  receive,  till  it  is  paid  over 
to  public  creditors  on  some  order  from  the  treasurer,  or  paid 
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to  some  other  officer  having  the  control  over  their  receipts. 
And  whether  that  order  be  to  deposit  it  periodically  with 
some  bank  or  receiver-general,  or  be  to  pay  it  out  on  partic- 
ular drafts,  where  no  public  depository  exists  by  law,  or  the 
sums  collected  are  too  small  for  requiring  a  deposit  of  them 
for  safety,  is  immaterial  under  the  language  of  the  bond  and 
the  spirit  of  the  financial  system  which  then  prevailed.  The 
sureties  agree  to  be  responsible  for  his  fidelity  in  these  and 
other  matters,  according  to  the  current  and  changij^g  laws  of 
Congress  and  the  legal  orders  of  th^  postmaster-general  under 
them,  during  the  whole  of  the  official  term,  and  to  the  amount 
of  the  penalty  in  the  bond.  Their  security  is,  they  are  liable 
only  to  that  amount,  however  much  the  collections  in  the 
hands  of  their  principal  may  accumulate,  or  his  other  receipts 
as  agent  of  the  department,  exceed  the  penalty. 

The  second  exception  is  to  the  instruction,  "  That  the  ac- 
count between  Todd  and  the  general  postoffice  being  an  open 
and  running  account,  all  payments  made  by  him  from  time 
to  time,  in  the  absence  of  any  specific  appropriation  by  him 
at  the  time  of  making  them,  were  by  law  appropriated  to  the 
payment  and  extinction  of  the  oldest  charges  on  the  debit 
side  of  the  account;  that  this  was  the  general  rule  of  law 
with  respect  to  the  appropriation  of  payments  upon  an  open 
and  running  account,  when  no  special  appropriation  was 
made,  either  by  the  debtor  or  creditor,  at  the  time  the  pay- 
ment was  made,  to  any  particular  item  of  the  account ;  that 
the  proviso  in  the  37th  section  of  the  act  of  July,  1836,  ch. 
270,  which  directed  that  payments  made  subsequent  to  the 
execution  of  a  new  bond,  by  a  deputy  postmaster,  shall  first 
be  applied  to  the  discharge  of  any  balance  which  may  be  due 
on  the  old  bond,  imless  when  the  debtor  specially  directs  it 
to  be  applied  to  his  new  account,  at  the  time  of  the  payment 
— is  not  limited  to  the  cases  where  a  new  bond  is  required 
at  the  request  of  the  sureties,  in  order  to  be  released  from 
their  suretyship — but  extends  to  all  cases  where  a  new  bond 
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if  requij-ed  by  the  postmaster-general,  or  he  diall  deem  it 
Qecessary,  for  any  cause,  to  require  a  new  bond." 

The  correctness  of  this  instruction  is  not  material  to  the 
plaintiffs,  who  were  sureties  in  all  the  three  bonds,  given  in 
behalf  of  Todd,  and  who  are  of  course  liable  for  all  the 
balances,  except  in  one  respect  They  might  avail  them- 
selves of  the  statute  of  limitations  as  -to  the  balances  that 
were  due  on  the  first  two  bonds,  if  they  have  not  been  since 
legally  discharged.  Act  of  1825,  ch.  64,  ^  3.  The  limita- 
tion is  two  years  from  and  after  any  default,  and  this  action 
was  brought  June  1st,  1840,  while  the  first  commission  and 
bond  expired,  July  2d,  1836,  and  the  second  bcmd,  January 
9th,  1837,  both  more  than  two  years  before  suit.  The  third 
commission  and  bond  terminated  September  21st,  1839,  not 
two  years  before  suit. 

On  a  careful  comparison  of  dates,  however,  the  objection 
to  the  instruction  on  this  point  is  not  very  material  as  to  the 
balance  due,  July  2d,  1836,  because  before  the  second  bond 
was  given,  viz.,.  on  the  12th  of  July,  1836,  a  pa3rment  was 
made  by  Todd,  which  reduced  that  balance  to  cmly  $8.34 
It  is  objected  that  this  payment  may  have  been  made  on  the 
second  bond.  But  this  payment  could  not  in  any  view  be 
regarded  as  made  under  or  upon  the  second  bond,  as  that 
bond  was  not  in  existence  till  four  days  after,  viz.,  the  16th 
of  July  1836. 

As  a  further  evidence,  that  this  payment  must  have  been 
made  on  account  of  the  former  balance,  under  the  first  bond, 
the  quarter  had  just  ended  on  the  first  of  July,  and  he 
owed  nothing  to  the  department,  except  on  that  balance,  till 
the  1st  of  August ;  after  which,  any  thing  due  before  and 
from  the  month  of  July,  probably  he  paid  on  the  8th  of 
August,  as  $350  were  then  paid ;  and  after  August  had  ex- 
pired he  paid  for  that  month,  probably,  $400,  as  that  sum 
was  then  paid.  It  would  hardly  answer  to  presume,  that  on 
the  12th  of  July  he  was  paying  money,  not  intended  to  be  on 
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account  of  what  was  already  due,  but  in  advance  of  what 
was  not  due,  and  of  what  he  afterwards  appears  te  hare 
paid  in  a  diffisient  manner,  when  it  becanae  due. 

Nor  is  there  any  evidence,  that  this  payment,  on  the  12th 
of  July  was  made,  from  accruing  receipts,  under  the  second 
Innd  or  commisaion,  so  as  to  bring  it  within  the  case  of 
Ecfcford  hereafter  examined,  nor  is  there  any  such  presump- 
tbo;  but  rather  the  reverse,  as  the  second  bond  bad  not  been 
in  exifftencef  and  the  amount  being  $1191.60,  was  much 
larger  than  the  usual  receipts  since  the  second  appointment 

In  relaUoB  to  the  second  balance,  it  is  to  be  sure  much 
kiger,  being  $1,667,  and  deserves  more  ccHisideration.  It 
would  be  barred  by  the  limitation  of  two  years,  from  the  9th 
of,  January,  1837,  the  date  of  the  third  bond,  if  it  had  not 
been  extinguished  by  the  subsequent  payments^  which  were 
afplicable  to  h.  They  are  so  applicable  by  the  express 
words  of  the  37th  section  of  the  act  of  1836,  ch.  270,  even 
under  its  limited  conetmctioci,  as  reaching  only  cases  of 
■BW  bonds  given  vrithia  the  official  term  —  this  b<»id  being 
a  new  one  given  within  that  term.  The  case  of  United 
States  V.  JBckfartPs  Executors^  1  How.  260,  is  not  like  this ; 
because  in  that  case  no  express  provision  of  law  existed, 
nquiring,  as  here,  subsequent  payments  to  be  applied  under 
a  preceding  bond,  where  no  direction  to  the  contrary  was 
given  by  the  debtor.  And  if  the  $8.34  should  also  be  held  to 
be  extinguished  by  force  of  subsequent  payments  on  the  gen- 
eral and  equitable  principle  at  common  law,  that  the  pay*- 
menta  of  a  debtor,  where  no  specific  direction  is  given  by  him 
at  the  time,  shall  be  applied  to  the  oldest  debts,  it  would 
not  conflict  with  the  case  of  EckfDrd,  unless  it  appeared  that 
this  sum  and  all  these  subsequent  payments  were  made  from 
subsequent  and  accruing  receipts,,  about  which  there  is  no 
eratence  in  the  cause. 

Other  cases  hold,  that  the  creditor  has  his  election,  and 
viay  apply  the  payment  before  suit  to  any  debt  he  pleases, 
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where  a  special  statute  or  the  debtor  gives  no  direction  how 
to  apply  it  I  Mer.  606 ;  2  Strange,  1194 ;  14  East,  239 ;  6 
Taunt  696 ;  Postinasier  General  v.  Norvetty  Gilp.  106,  126 ; 
I  McLean,  497;  United  States  v.  Kirkpatrick,  9  Wheat. 
720. 

The  general  principle  in  favor  of  an  application  of  the 
payment  to  the  oldest  debt,  where  nothing  has  been  done  or 
directed,  seems  too  well  settled  to  be  overturned  by  straining 
the  case  of  Eckford  beyond  the  faults  proved  here,  and  for 
only  the  sum  of  $8.34.  1  Ld.  Raym.  287;  Peake,  N.  P.  64; 
Mayor  of  Alexandria  v.  Patten,  4  Cranch,  317;  FHddr. 
Holland,  6  Cranch,  8,  27 ;  Postmaster  General  v.  Furber,  4 
Mason,  333 ;  1  How.  250 ;  United  States  v.  Gratiot,  15  Pet 
336 ;  Devaynes  v.  Noble,  1  Mer.  606. 

A  rule  in  accordance  with  this  principle  existed  under  the 
civil  law.  Digest,  B.  46,  tit  3,  $  5.  For  if  neither  tfie  creditor 
nor  the  debtor  applies  the  payment,  nor  a  special  statute,  the 
law  ought  to  do  it,  and,  as  a  general  rule,  to  the  oldest  debt 
Myers  v.  United  States  1  McLean,  498.  Either  of  the 
above  rules  would  decide  this  point  in  favor  of  the  United 
States.  It  is  true,  that  some  exceptions  exist  to  these  prin- 
ciples; but  I  do  not  think  that  any  of  them  include  the 
present  case.  See  some  in  1  How.  250,  and  5  Mason, 
86 ;  United  States  v.  January,  7  Cranch,  672 ;  Gilp.  126 ;  6 
Pet  373. 

The  test  of  the  exception,  in  the  case  of  different  bonds 
and  commissions,  is,  that  money  actually  collected  and  ac- 
cruing under  one,  cannot  be  applied  to  the  other  without  the 
consent  of  all  concerned.  Myers  v.  United  States,  1  McLean, 
498.  But  here  there  is  no  evidence  whatever,  that  the 
small  balance  due  after  the  12th  of  July,  or  the  payment 
then  made,  was  from  money  accruing  under  the  second  ap- 
pointment Indeed,  as  before  shown,  the  presumption  is 
evident  that  it  could  not  be,  as  it  was  so  much  larger  than 
the  ordinary  receipts  during  only  twelve  days.     Nor  do  I 
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mean  by  this  conclusion  to  impugn  the  case  of  the  United 
States  V.  GUeSy  9  Cranch,  212,  any  more  than  the  case 
of  Eckfordy  because  the  former  decision  holds  merely  that 
the  sureties  in  each  official  bond  are  liable  only  for  defaults 
happening  within  the  term  each  covers.  And  the  whole 
inquiry,  as  to  the  correctness  of  this  second  instruction,  is 
founded  entirely  on  the  idea,  that  such  a  principle  is  applica* 
Ue  here,  though  the  sureties  in  all  the  bonds  are  the  same. 
United  States  y.  Kirkpatrick,  9  Wheat  720.  And  I  give 
the  sureties  the  benefit  of  it,  in  order  that  they  may  avoid  the 
balance  due  under  each  bond  by  the  statute  of  limitations,  if 
it  has  not  been  paid  or  discharged  since,  in  conformity  to 
sound  legal  principles  and  the  provision  of  the  act  of  Congress 
specially  referring  to  a  part  of  it 

This  is  treating  sureties  liberally,  as  the  cases  require, 
{MiUer  v.  Stewart,  9  Wheat  680,)  though  I  think  that  the 
law  in  many  cases  has  been  construed  quite  beyond  any 
reasonable  intention  of  .its  makers  or  of  parties  to  contracts, 
from  a  natural  sympathy  in  their  behalf. 

The  third  and  last  exception  is  to  the  instruction  —  '^  That 
the  sum  of  $1,165.61,  which  was  received  by  Todd  from 
other  postmasters,  under  orders  from  the  postmaster-general 
directing  the  same  to  be  deposited  in  his  hands,  was  covered 
by  that  clause  in  his  bond,  which  required  him  to  accoimt 
for  all  moneys,  bills,  bonds,  notes,  receipts,  and  other  vouch- 
ers, which  he,  as  agent  of  the  general  postoffice,  should 
receive  for  the  use  and  benefit  of  the  general  postoffice ; 
that  the  order  of  the  postmaster-general,  directing  him  to 
receive  and  hold  these  moneys  for  the  United  States,  was 
authorized  by  the  3d  section  of  the  act  of  March  3,  1836, 
ch.  270 ;  and  that  his  sureties  were  responsible  for  his  default 
in  not  paying  over  and  accounting  for  the  same,  as  they  are 
for  his  not  accounting  for  the  money  received  in  the  ordinary 
discharge  of  his  duties  as  postmaster." 

It  is  to  be  remembered,  that  the  postmasters  in  different 
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cities  or  towns  are  in  fact  and  in  law  deputies,  or  agents  of 
the  postmaster-general. 

It  was  once  contended,  that  he  on  that  account  was  liable 
for  their  default.  But  their  agency  being  public,  and  the 
liabilities  of  each  regulated  by  law  without  imposing  such  a 
responsibility  over  on  him,  he  has  not  in  such  cases  been 
made  chargeable  for  their  misfeasances. 

Thus  it  was  held  in  the  following  cases,  after  much  delib- 
eration, that  the  postmaster-general  is  not  liable  personally  or 
officially  for  the  neglect  or  wrong  of  a  deputy  or  of  a  letter 
or  mail  carrier.  Whitfield  v.  Lord  Le  DespenceVy  Cowper, 
764;  Lam  v.  CoUon,  1  Ld.  Raym.  646 ;  S.  C.  12  Mod.  472; 
3  Peere  Wms.  394  note  ^  Story  on  Bailm.  $  461 ,  e^.  seq. 

They  are  still,  however,  his  agents,  and  are  liable  to  be 
called  on  as  such  to  transact  business  for  him,  connected 
with  his  official  duties.  One  of  his  duties  is  to  collect  and 
disburse  the  money  received  for  postage,  and  to  keep  it  safe« 
ly  till  expended.  Hence  he  can  make  his  deputies  agents 
for  this  purpose,  within  convenient  limits ;  and  the  sureties, 
as  in  respect  to  the  collections  of  each  deputy  at  his  own 
office,  do  not  act  in  the  dark  or  at  random,  as  to  their  respon- 
sibilities, because  they  cannot  be  held  liable  beyond  the 
amount  of  the  penalty  in  their  bond,  and  they  knowingly 
and  deliberately  stipulate  to  be  liable  to  the  extent  of  that 

Besides  this,  in  the  bond  itself,  the  acting  of  postmasters 
as  agents  is  thus  recognized :  —  Said  Todd  ''shall  also  faith- 
fully do  and  perform,  a^  agent  for  the  general  postoffice  all 
such  acts  and  things  as  may  be  required  of  him  by  the  post- 
master-general, and  moreover  shall  faithfully  account  with 
the  United  States  for  all  moneys,  bills,  bonds,  notes,  receipts, 
and  other  vouchers,  which  he  as  agent  aforesaid  shall  receive 
for  the  use  and  benefit  of  said  general  postoffice." 

The  act  of  1836,  ch.  270,  ^  1,  which  requires  the  revenues 
and  debts  due  to  the  postoffice  department,  to  be  paid  into 
the  Treasury  of  the  United  States,  and  the  money  disbursed, 
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to  be  drawn  therefrom,  does  not  refer  to  each  individual  col- 
lection or  payment,  but  the  aggregate  quarterly  and  yearly 
collections  and  expenditures. 

This  is,  in  order  to  make  them  appear  on  the  exhibit  of 
the  annual  receipts  and  expenditures  of  the  country,  and 
also  in  the  annual  appropriations,  which  was  not  the  case 
formerly. 

This  is  effected  by  large  "  covering  warrants,"  quarterly 
or  otherwise,  and  not  by  a  deposit  and  warrant  in  each  indi- 
vidual case  over  the  Union ;  else  the  labor  and  details  would 
be  insuperable,  without  a  great  additional  force  in  the  depart- 
ment 

The  collections,  then,  till  disbursed,  are  kept  as  formerly 
by  the  postmaster-general  with  his  deputies,  or,  when  safe 
deposit  banks  exist,  with  them.  The  responsibility  of  depos-' 
iting  is  usually  small  on  this  account,  as  the  current  demands 
of  the  deposit,  being  greater,  or  as  great  as  the  receipts, 
quickly  and  constantly  absorb  most  of  the  receipts. 

There  are  several  other  points,  stated  in  argument,  and  at 
the  trial.  But  as  these  alone  were  made  at  the  time  of  the 
charge  to  the  jury,  and  as  the  rulings  or  opinions  concerning 
others,  such  as  the  accounts  of  Todd  being  all  open  and 
running,  or  the  bond  being  joint,  instead  of  joint  and  sev- 
eral, even  if  incorrect,  do  not  reach  and  alter  the  merits  of 
the  case,  as  decided  on  other  grounds,  it  is  unnecessary  to 
enlarge  upon  them. 

For  the  reasons  I  have  given,  let  the  judgment  below  be 

'Affirmed. 
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Noah  Burnham  vs.  Eben  Webster. 

Where  a  rait  is  broagbt  on  a  note,  and  the  defendant  offers  in  evidence  to  bar  it 
a  former  judgment  in  a  foreign  Court,  where  the  writ  counted  on  this  and 
another  note,  and  the  judgment  was  entered  upon  the  others,  but  on  this  the  de- 
fendant was  discharged,  or  went  without  day,  it  was  held,  that  this  foreign  judg- 
ment was  only  primd  facie  eridenoe  in  favor  of  what  it  decided, 'and  that  the 
plaintiffs  in  this  case  might  prove,  that  the  note,  now  in  suit,  was  withdrawn  in 
the  trial  abroad  and  not  passed  on  by  the  jury  or  Court,  and,  in  that  event,  it 
was  not  barred  by  the  foreign  judgment. 

Judgments,  foreign  or  domestic,  ought  not  to  bar  subsequent  suits,  generally, 
unless  between  the  same  parties  or  their  privies,  and  for  the  same  matter, 
before  and  once  actually  litigated  and  decided  on  by  the  Court. 

The  force  of  former  judgments  between  the  same  parties,  whether  foreign  or  do- 
mestic, or  in  different  States  .of  the  Union,  and  whether  in  personam,  or  in  rem, 
considered. 

This  was  an  action  of  assumpsit  on  a  promissory  note,  tried 
here  May  term,  1845,  before  the  District  Judge. 

After  testimony  by  the  plaintiff,  tending  to  establish  the 
liabiUty  of  the  defendant,  the  latter  offered  in  evidence  a 
copy  of  a  judgment,  rendered  in  the  Province  of  New  Bruns- 
wick, in  which  the  parties  were  the  same  as  in  this  case,  and 
this  same  note,  with  others,  was  declared  on,  and.  a  verdict 
and  judgment  rendered  for  the  plaintiff  on  the  others  only, 
and  as  to  this,  no  verdict  returned,  but  an  entry  in  the  record 
or  judgment  that  the  defendant  go  without  day. 

The  plaintiff  then  proposed  to  prove  by  witnesses,  that 
before  the  case  in  New  Brunswick  was  submitted  to  the 
jury,  the  plaintiff  withdrew  the  note,  now  in  suit,  and  that  it 
was  by  agreement'  not  submitted  to  the  consideration  of  the 
Court  or  jury,  but  the  counts  on  it  should  be  regarded  as 
stricken  out.  That  hence  no  verdict  was  rendered  on  it, 
and  any  entry  in  the  record  of  the  judgment  or  concerning 
it  was  by  mistake,  or  inadvertence. 

But  this  evidence  was  ruled  out  as  inadmissible,  and  a 
verdict  taken  pro  forma  for  the  defendant,  subject  to  the 
opinion  of  the  Court  on  the  admissibility  of  that  evidence. 
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The  case  was  argued  at  this  term  by  Howard  and  Shepley^ 
for  the  plaintiffii ;  Rand^  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Woodbury,  J.  It  has  been  contended  by  the  counsel  for 
the  plaintiff  in  this  case,  that  the  record  from  New  Bruns" 
wick  does  not  contain  enough  to  show  that  a  judgment  was 
actually  rendered  there  against  the  plaintiff  on  the  note  now 
in  suit 

But  according  to  the  best  forms  of  judgments,  what  is 
stated  here  is  a  substantial  portion  of  them,  where  they  are 
raidered  as  to  part  for  the  plaintiff,  and  as  to  another  part 
for  the  defendant;  and  it  contains  enough  to  cover  the  decis- 
ion. Thus  in  Toppender  v.  Fmvler,  2  Lilly's  Entries,  475, 
that  part  of  the  judgment  in  favor  of  the  defendant  is  merely 
—  *'  It  is  also  considered,  ttiat  the  said  John  Toppender, 
dec,  be  in  mercy  for  their  false  plea  against  the  said  John 
Fowler,  &c.,  as  to  the  trespass  aforesaid,  whereof  the  said 
John  Fowler,  &c.,  are  above  in  form  aforesaid  acquitted ; 
and  the  same  John  Fowler,  &c.,  do  go  thereof  without  day.'' 
So  page  508  of  the  same  book,  in  the  case  of  Dummer  ^ 
Fitch.     * 

The  next  question  then  is,  whether  the  judgment  so  ren- 
dered in  this  record  for  the  defendant  can  be  disproved  or 
invalidated  by  parol  evidence,  so  as  to  re-open  any  part  of  it 
for  further  consideration.  The  distinctions  on  this  subject 
are  several  in  number  ;  and  some  of  them  are  well  settled ; 
while  others  are  much  controverted. 

Firstly.  It  is  an  elementary  principle,  that  a  domestic 
judgment,  that  is,  one  under  the  same  government,  if  between 
the  same  parties  and  on  the  same  point,  is  conclusive,  and 
cannot  be  avoided  or  re-opened  by  parol  evidence. 

When  open  to  a  writ  of  error,  or  appeal,  or  review,  or 
new  trial,  those  modes  of  relief  can  be  pursued,  and  the 
judgment  in  those  ways  changed  for  certain  causes,  which 
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need  not  be  specified,  and  on  parol  evidence  often  in  each  of 
them,  except  in  a  writ  of  error.    2  N.  Hamp.  65,  128« 

But  when  such  a  judgment  is  sued  in  an  action  of  debt, 
or  is  pleaded  in  bar,  or  is  offered  in  evidence  as  a  defence, 
under  the  general  issue,  it  is,  as  a  general  rule,  conclusive, 
and  not  open  to  be  impugned  in  another  hearing  by  the  testi- 
mony of  witnesses,  on  account  of  what  Lord  Coke  calls 
"  the  absolute  verity  of  the  record."  Cheshire  Bank  v.  Rob- 
inson,  2  N.  Hamp.  126,  128 ;  Snow  v.  Prescott,  12  Ibid.  535 ; 
TiUm  V.  Gordon,  I  Ibid.  33;  9  John.  R.  233;  4  Wheat 
215;  1  Ibid.  7. 

The  various  exceptions  in  such  cases,  growing  out  of  the 
want  of  jurisdiction  in  the  court  rendering  the  judgment, 
or  of  fraud  in  procuring  it,  or  of  the  parties  and  point  being 
in  some  respects  different,  need  not  be  considered  here,  as 
the  present  is  not  the  case  of  a  domestic  judgment,  nor  are 
any  of  those  exceptions  relied  on.  Robinson  v.  Crownin- 
shield,  1  N.  Hamp.  76 ;  Farmer  v.  Stewart,  2  Ibid.,  97. 

Secondly.  Judgments  rendered  between  the  same  parties, 
and  on  the  same  point  in  one  of  the  United  States,  though 
foreign  for  most  purposes,  and  not  to  be  treated  on  general 
principles  as  domestic  judgments,  (Story,  Confl.  of  L.  ^601, 
599 ;)  are  provided  for  by  the  constitution  (art  4,  ^  1.) 
"Full  faith  and  credit  shall  be  given  in  each  State  to  the 
public  acts,  records,  and  judicial  proceedings  of  every  other 
State."  This  is  almost  a  copy  of  a  previous  provision  in  the 
articles  of  confederation.  (Art.  4.)  It  was  proposed,  under 
the  old  articles  of  confederation,  to  make  such  judgtnents  con- 
clusive, but  the  motion  was  rejected.  1  Secret  Journal  of 
Cong.  346. 

It  has  happened,  however,  since,  that  the  tendency  of  the 
decisions  has  been  to  place  that  construction  on  the  clause  as 
it  now  stands.  And  the  better  opinion  seems  to  be,  that  by 
force  of  this  clause  all  Courts  in  the  United  States  are  bound 
to  give  their  proper  effect  to  the  judgments  rendered  in  other 


MAY  TERM,  1846.  176 

Burnham  v.  Webster. 


States  of  the  Union,  as  fully  as  if  they  had  been  domestic 
judgments.  2  McLean,  129,  476 ;  Thurber  v.  Blackbourne,  1 
N.  Hamp.  2 12 ;  19  John.  R.  162 ;  15  Ibid.  121 ;  Hampton  v. 
McConneUy  3  Wheat  234,  and  note;  Mills  v.  Dtiryee^  7 
Cranch,  481,  486 ;  Armstrong  v.  Carson,  2  Dall.  302.  But, 
however  that  may  be,  it  is  not  material  here  for  a  guide"",  as  in 
this  case  the  judgment  offered  was  not  rendered  in  one  of  the 
States  of  this  Union,  but  in  an  adjoining  British  province. 

It  is  then  open  to  all  the  objections  and  proofs  which  are 
applicable  to  dLny  foreign  judgment.  In  relation  to  foreign 
judgments,  some  cases  maintain,  that  they  are  in  all  respects 
to  be  treated  as  domestic  judgments,  while  others  insist  on 
various  exceptions  or  qualifications ;  and,  among  them,  one 
broad  enough  to  render  the  parol  evidence  competent,  which 
was  offered  in  the  present  case. 

My  own  impressions  in  relation  to  foreign  judgments  are 
these: —  • 

They  do,  like  domestic  ones,  operate  conclusively,  ex  pro- 
prio  vigar€y  within  the  governments  in  which  they  are  ren- 
dered, but  not  elsewhere. 

When  offered  and  considered  elsewhere,  they  are,  es  comir 
iate^  treated  with  respect,  according  to  the  nature  of  the  judg- 
ment and  the  character  of  the  tribunal  which  rendered  it, 
and  the  reciprocal  mode,  if  any,  in  which  that  government 
treats  our  judgments,  and  according  to  the  party  offering  it, 
whether  having  sought  or  assented  to  it  voluntarily  or  not, 
so  as  to  give  it  in  some  degree  the  force  pf  a  contract,  and 
hence  to  *be  respected  elsewhere  by  analogy  according  to  the 
lex  hci  contractus. 

With  these  views,  I  would  go  to  the  whole  extent  of  the 
cases,  decided  by  Lord  Mansfield  and  BuUer ;  and  where  the 
foreign  judgment  is  not  in  rem,  as  it  is  in  admiralty,  having 
the  subject-matter  before  the  Court,  and  acting  on  that  rather 
than  the  parties,  I  would  consider  it  only  prima  facie  evi- 
dence as  between  the  parties  to  it.  Sinclair  v.  Eraser^  Dougl. 
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5,  note;   Walker  r.  Witter,  Ibid.  1 ;  H(M  v.  Odber,  11  East, 
118. 

And  though  it  would,  in  my  view,  have  been  safer  to  hold 
the  same  doctrine  in  admiralty  decisions,  yet  the  precedents 
are  very  strong  in  favor  of  their  being  conclusive.  But  other 
decisions  of  foreign  Courts  on  property,  where  the  property  is 
without  their  jurisdiction,  do  not  bind  it,  though  the  parties 
themselves  were  before  the  Court  2  Conn.  627;  Story, 
Confl.  L.  ^  552 ;  2  Rawle,  431 ;  2  Pfeiige,  402 ;  1  Dowl.  &  Ry. 
35.  This  is  the  case  especially  as  to  real  estate ;  and  it  was 
settled  in  respect  to  the  property  of  a  testator,  whether  real  or 
personal,  which  was  situated  abroad  in  another  govemmeut, 
though  the  testator  was  domiciled  where  the  action  was 
brought  Aspden  v.  Nixon,  4  How.  467.  As  it  is  not  neces* 
sary  to  decide  in  respect  to  judgments  in  rem,  for  the  purpose 
of  disposing  of  this  case,  I  will  not  go  into  all  the  considera- 
tions which  are  so  strong  against  their  uncontrollable  validity, 
where  rendered  by  Courts  or  in  countries  extending  no  re- 
ciprocal courtesy  to  us,  and  where,  as  in  Algiers  or  Turkey, 
the  law  of  nations  is  as  little  understood  as  it  is  respected. 
Indeed,  in  some  cases,  exceptions  like  this  last  seem  to  have 
been  applied  to  them;  Sawyer  v.  Maine  P.  4*  M.  Ins,  Co.  12 
Mass.  291.  But  the  general  rule  is  the  other  way.  Holding, 
however,  in  personal  actions,  that  the  foreign  judgment  is 
only  primi  facie  binding,  we  violate  no  settled  principle, 
and,  in  respect  to  precedents,  we  go  back  to  a  golden  age 
of  the  law,  and  retrace  our  steps  here,  as  has  been  done  in 
England,  from  some  unwise  departures  from  the  ruling  on 
this  subject  in  that  age.  See  for  this  rule,  beside  the  cases 
before  cited,  1  Camp.  63 ;  9  East,  192 ;  HotMitch  v.  Done- 
gal, 8  Bligh,  338 ;  2  Conn.  627 ;  Taylor  v.  Bryden^  8  John. 
R.  173;  1  Mass,  401;  8  Ibid.  273;  9  Ibid.  462;  11  Ibid.  265; 
4  Cow.  523 ;  3  Fairf.  94  - 108 ;  4  Met  333,  343 ;  1  Starkie 
\)n  Ev.  214,  note;  Story,  Confl.  of  L.  ^  606,  608;  2  Kent, 
Com.  118.    See,  against  it,  Alivon  v.  Fumival,  1  Cromp. 
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Mees.  &  Ros.  277 ;  Martin  v.  Nicolls,  3  Sim.  458,  decided 
ID  1830,  and  4  Maiil.  &  Selw.  20,  and  2  Barn.  &  Ad. 
953,  and  decided  in  1831,  but  all  overruled  in  8  Bligh, 
341-345. 

By  returning  to  that  rule,  we  are  enabled  to  give  parties,  at 
times,  most  needed  and  most  substantial  relief,  such  as  in 
judgments  abroad  against  them  without  notice,  or  without  a 
hearing  on  the  merits,  or  by  accident  or  mistake  of  facts  as 
here,  or  on  rules  of  evidence  and  rules  of  law  they  never 
assented  to,  being  foreigners  and  their  contracts  made  else- 
where, but  happening  to  be  travelling  through  a  foreign  ju- 
risdiction, and  being  compelled  in  invUum  to  litigate  there. 

Many  of  these,  in  my  opinion,  ought,  by  special  legislation 
in  all  States,  to  be  made  grounds  of  relief  against  the  conclu- 
siveness even  of  a  domestic  judgment ;  and  I  know  of  few 
more  causes  of  individual  grievance  in  the  present  adminis- 
tration of  the  laws,  where  such  special  legislation  does  not 
exist,  than  the  uncontrollable  character  of  domestic  judg- 
ments, which  have  been  finally  rendered,  and  then  bind  the 
parties  forever,  though  one  has  in  truth  by  accident  or  mis- 
take never  been  heard ;  or  never  had  the  real  merits  of  his 
case  examined  and  decided. 

Considerations  like  these,  probably,  have  led  Courts  to  get 
rid  of  their  conclusiveness  where  possible,  as  in  Snow  v. 
Prescolt,  12  N.  Hamp.  635,  treating  a  payment  made,  but 
not  indorsed  and  allowed  in  a  judgment  on  the  debt,  not  as 
barred,  as  in  T^on  v.  Gordon,  1  N.  Hamp.  33,  but  made 
on  di  promise  to  indorse,  which  not  being  done,  rescinds  the 
promise,  and  enables  the  payer  afterwards  to  recover  the 
money  back.  In  case  .of  foreign  judgments,  we  are  fortu- 
nately enabled,  by  considering  them  only  primA  facie  lightj 
to  let  in  relief  in  all  suitable  cases ;  and,  at  thd  same  time, 
we  are  enabled,  by  restricting  properly  what  shall  obviate 
ihe  prima  facie  evidence,  to  prevent  two  or  three  real  triafs 
of  the  same  question,  •  -  that  unnecessary  litigation  or  multi- 
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plicity  of  suits,  which  is  the  chief  argument  in  favor  of  mak- 
ing even  a  domestic  judgment  conclusive. 

Thus,  under  that  rule,  I  would  allow  testimony  to  rebut 
the  prima  facie  evidence,  as  has  often  been  done,  to  show 
first,  that  the  Court  rendering  the  judgment  had  no  jurisdic- 
tion of  the  case,  or  gave  no  notice  to  the  defendant ;  or  that 
the  proceeding  was  in  law  irregular.  See  on  this,  Sawyer 
V.  Maine  P.  ^  M.  Jks.  Co.  12  Mass.  291;  3  Wils.  3Q3;  9 
East,  192;  9  Cranch,  144;  15  John.  R.  121. 

In  Rangehf  v.  Webster^  UN.  Hamp.  299,  it  was  held 
that  a  judgment  recovered  in  another  State,  against  a 
citizen  of  this  without  a  personal  notice  or  appearance,  is  a 
nullity.  Bissett  v.  Briggs,  9  Mass.  462 ;  Hall  v.  WilUamSj 
6  Pick.  232;  Whitiier  v.  WendeU,  7  N.  Hamp.  257;  5 
Wend.  161,  148;  13  Wend.  407.  There  it  was  held  also 
to  be  equally  void,  whether  set  up  as  a  defence,  or  sned 
on.  UN.  Hamp.  299;  7  Ibid.  257  cites,  besides  above 
authorities,  4  Cow.  293 ;  6  Wend.  447 ;  19  John.  R.  162 ; 
4  Conn.  380;  1  N.  Hamp.  242;  3  Mason,  251;  3  Wheat 
235. 

Secondly.  I  would  go  still  farther ;  and  that  is  the  matter 
chiefly  questionable  and  in  some  degree  novel,  in  respect  to 
adjudged  cases,  and  would  allow  the  opposing  party  where 
a  foreign  judgment  is  sued,  pleaded  or  offered  in  evidence, 
to  rebut  its  prima  facie  force  and  obligation,  by  showing 
that  the  merits  of  the  claim,  now  in  controversy,  were  not  in 
truth  at  all  there  considered  and  adjudged.  And  I  would  do 
that,  whether  it  occurred  by  accident,  or  mistake,  or  any 
agreement  of  the  parties,  or  any  other  excusable  cause,  as 
well  as  when  it  arose  from  the  want  of  personal  notice. 

The  authorities  nearest  in  point  to  support  this  last  view 
are,  in  some  cases,  even  of  domestic  judgments  pleaded,  and 
which,  though  not  so  extensive  in  their  details  as  to  reach  all 
I  propose,  go  quite  as  far  as  is  necessary  to  cover  the  present 
ease. 
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Thus  in  WhUtemarer.  Whittemore,  2  N.  Hamp.  26, 30,  it  is 
held,  that  parol  proof  is  admissible  in  case  of  general  declar- 
ation, even  on  a  domestic  judgment,  to  show,  that  the  subject- 
matter  of  the  present  suit  was  not  actually  litigated  and  set- 
tled there.  Seddan  y.  Tutop,  1  Esp.  401 ;  S.  C.  6  D.  & 
E.  607;  2  John.  R.  27;  Hale's  Com.  Law,  43 ;  2  N. 
Hamp.  129.  So  if  the  count  or  declaration  be  special,  parol 
proof  is  admissible  to  show  that  the  plaintiflf  held  two  de- 
mands of  like  character.  3  Chit.  PI.  216,  note.  See  other 
cases  cited  in  2  N.  Hamp.  30. 

So  if  there  be  two  special  counts,  parol  proof  is  competent, 
that  one  was  abandoned  or  withdrawn  and  not  tried,  which 
is  the  present  case.  Wheeler  r.  Van  Hauten^  12  Johns.  R. 
311.  See  farther,  in  support  of  these  conclusions,  8  John.  R. 
173 ;  and  Robinson  v.  Prescott,  4  N.  Hamp.  450. 

How  does  this  stand  in  reason  and  principle  ? 

Why  should  we  be  required  from  comity  only  to  respect  a 
foreign  decision,  as  on  the  merits,  when  in  point  of  fact  none 
was  made  on  the  merits?  Extend  comity  to  what?  Not  to 
the  hearing  of  the  merits,  for  there  was  no  such  hearing. 
Not  to  the  learning,  or  uprightness,  or  wisdom  of  the  foreign 
bench,  for  none  of  these  were  brought  to  the  disposal  of  the 
merits  in  controversy. 

Nor  would  I  permit  the  prima  facie  force  of  the  foreign 
judgment  to  go  far,  if  the  Court  was  one  of  a  barbarous  or 
semi-barbarous  government,  and  acting  on  no  established 
principles  of  civilized  jurisprudence  (4  Bligh,  341),  and 
not  resorted  to  willingly  by  both  parties,  or  both  not  inhabi- 
tants and  citizens  of  the  country. 

Nor  can  much  comity  be  asked  for  the  judgments  of 
another  nation,  which,  like  France,  pays  no  respect  to  those 
of  other  countries,  except,  as  before  remarked,  on  the  prin- 
ciple of  the  parties  belonging  there,  or  assenting  to  a  trial 
there.  Then  the  judgment  should  have  a  strong  force,  .be^- 
yond  one  prima  fade,  as  on  a  full  trial  there,  a  voluntary 
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trial,  and  then  bind  as  a  species  of  contract  of  a  high  char* 
acter  perfected  abroad,  and  hence  to  be  goT^med  by  the  laws 
there. 

On  the  other  hand,  by  considering  a  judgment  abroad  as 
only  prima  facie  valid,  I  would  not  allow  the  plaintiff 
abroad,  who  had  sought  it  there,  to  avoid  it,  unless  for  acci- 
dent or  mistake,  as  here.  Because  in  other  respects,  having 
been  sought  there  by  him  voluntarily,  it  does  not  lie  in  his 
mouth  to  complain  of  it.  Bradstreet  v.  Neptune  Ins.  Co. 
3  Sumn.  600. 

Nor  would  I  in  any  case  permit  the  whole  merits  of  the 
judgment  recovered  abroad  to  be  put  in  evidence  as  a  matter 
of  course,  but  being  prima  facie  correct,  the  party  ipipugn- 
ing  it  and  desiring  a  hearing  of  its  merits,  must  show  first, 
specifically,  some  objection  to  the  judgment's  reaching  the 
merits,  and  tending  to  prove  they  had  not  been  acted  on. 
Or,  by  showing  there  was  no  jurisdiction  in  the  Court,  or 
no  notice,  or  some  accident  or  mistake,  or  fraud,  which  pre- 
vented a  full  defence,  and  has  entered  into  the  judgment 
Or,'  that  the  Court  either  did  not  decide  at  all  on  the  merits, 
or  was  a  tribunal  not  acting  in  conformity  to  any  set  of  legal 
principles,  and  was  not  willingly  recognized  by  the  party  as 
suitable  for  adjudicating  on  the  merits.     * 

After  matters  like  these  are  proved,  I  can  see  no  danger, 
but  rather  great  safety  in  the  administration  of  justice,  in 
permitting  to  every  party  before  us,  at  least  one  fair  oppor- 
tunity to  have  the  merits  of  his  case  fully  considered,  and 
one  fair  adjudication  upon  them,  before  he  is  estopped  for- 
ever. So,  I  would  allow  such  evidence  as  quick  when  the 
judgment  is  offered  as  a  defence,  as  I  would  when  a  suit  is 
brought  to  enforce  it.  The  objection  goes  to  its  validity  on 
principle  in  both  instances,  and  the  distinctions  introduced 
by  Chief  Justice  Eyre  as  to  this,  in  2  H.  Bl.  410,  are  not 
now  deemed  sound.  Story,  Confl.  of  L.  ^599,  602;  10 
John.  R.  561 ;  3  Wheat.  246;  2  Peters,  157;  13  Louisiana, 
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437.  See  also  the  cases  before  cited,  and  especially  UN. 
Hamp.  299.  Such  a  fair  adjudication,  the  plaintiff  pro- 
poses to  prove,  has  not  been  once  had  on  the  note  now  in 
suit ;  and  to  prove,  also,  that  the  contrary  appearance  of  the 
record  in  this  case  has  arisen  from  a  mere  accident  or  mis- 
take, in  not  striking  out  the  counts  on  the  note  after  the  note 
itself  was  by  agreement  withdrawn. 

I  think  he  ought  to  be  allowed  to  offer  such  evidence. 
That,  and  that  only,  we  decide  in  the  present  case.  In  order 
to  give  him  an  opportunity  to  do  that,  my  opinion  is  that  the 
verdict  should  be  set  aside. 

New  trial  granted. 


PmLip  Grselt  and  ano'^r  vs.  Joseph  Smith  and  another.. 

Wliere  a  former  judgment  is  pleaded  in  barj  it  cannot  so  aTail,  unless  the  parties 
appear  to  be  the  same,  or  are  averred  to  have  been  priTies  in  interest  or  estate. 

If  the  fonner  jodgment  is  pleadaS  to  have  been  a  nonsuit,  and  is  not  avenred  to 
have  been  on  the  merits  or  the  point  now  in  controTersy,  it  is  not  a  bar. 

Xbis  was  an  action  of  trover  commenced  January  10th, 
1842,  for  a  brig  called  the  Watson. 

Smith  pleaded  not  guilty,  and  also,  by  leave  of  the  Court, 
filed  a  plea  in  bar,  that  the  plaintiff,  on  the  second  Tuesday 
of  November,  1839,  prosecuted  in  the  Supreme  Court  of  the 
State  of  Maine,  one  Joshua  Waterhouse,  a  deputy  sheriff, 
in  a  writ  of  replevin  for  this  same  vessel,  and  on  an  issue 
joined,  denying  that  the  property  therein  was  in  the  plain- 
tifl^  it  was  adjudged  by  said  Court  on  the  second  Tuesday 
of  November,  1841,  that  the  plaintiffs  become  nonsuit,  and 
that  said  Waterhouse  have  return  of  the  property.  To  this 
plea  there  was  a  general  demurrer  and  joinder. 
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Debbns,  counsel  for  the  plaintifiSs,  and  BaTul,  for  the  de- 
fendant Smith. 

WoopBURT,  J.  It  is  a  well  settled  principle,  that  a  former 
judgment  cannot  avail  as  a  bar  to  another  suit,  unless  it 
was  between  the  same  parties  as  well  as  for  the  same  subject- 
matter.    1  Starkie,  Ev.  191 ;   Wood  v.  Danis^  7  Cranch,  271 ; 

1  Wheat  6 ;  14  John.  R.  83 ;  2  Mass.  338. 

The  reason  is,  that  unless  the  parties  are  the  same,  either 
personally  or  as  privies,  one  had  not  an  opportunity  either 
to  be  heard  on  his  rights,  or  to  cross-examine  witnesses,  or 
put  in  his  own  evidence.  Maybee  v.  Avery^  18  John.  R.  352; 
3  Cow.  120;  4  Ibid.  559;  9  Mass.  1;  1  Pick.  105.  When 
they  are  the  same,  the  former  judgment  is  of  course  conclu- 
sive as  a  general  principle,  (1  Pet.  C.  C.  202 ;  1  Phil.  Ev. 
323,  and  authorities  before  cited),  in  order  to  put  an  end  to 
litigation  after  one  full  and  fair  trial. 

The  parties  here  are  not  the  same,  Waterhouse  having 
been  the  defendant  in  the  former  action,  and  Smith  and  the 
Exchange  Bank  defendants  in  this.  Nor  is  there  any  aver- 
ment in  the  plea,  either  that  the  parties  are  the  same,  or  that 
they  are  privies  in  blood,  estate,  or  in  law,  which,  if  averred, 
might  make  the  plea  valid  on  its  face.  1 1  Mass.  1 98 ;  17  Ibid. 
366;  10  Ibid.  164;  5  Ibid.  31;  4  Taunt  18;  4  Day,  431; 

2  Gall.  665 ;  Johnson  v.  JBemm,  1  Wash.  187;  3  Conn.  616 ; 
1  Starkie,  Ev.  194;  2  Vem.  827;  Burria  v.  West,  2  N. 
Hamp.  190. 

The  whole  gist  of  the  bar  is,  that  the  same  parties  have 
before  contested  their  interests  in  the  subject;  and  hence, 
are  not  to  be  allowed  to  contest  the  matter  over  again,  and 
thus  cause  a  multiplicity  of  suits,  and  make  them  endless  in 
duration,  when  it  is  for  the  interest  of  the  republic  to  put  a 
termination  to  litigation.  Interest  reipublictB  ui  sit  finis 
Utium. 

The  omission  of  such  an  averment  is  fatal  on  a  general 
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demurrer;  and  the  plea  in  bar  is,  therefore,  adjudged  bad. 
There  are  some  exceptions  to  these  general  rules,  such  as 
notice  to  those  not  parties,  or  vouchers  in  of  warrantors,  or 
trials  of  some  pubhc  right,  which  may  bind  others  than  par* 
ties  or  those  technically  privies,  but  they  rest  on  a  principle 
somewhat  similar,  and  do  not  arise,  and  need  not  be  exam- 
ined here.  2  N.  Hamp.  192, 193;  Towns  v.  NimSy  5  N.  Hamp. 
259,  263.  There  is  another  objection  which  shows  the  plea 
to  be  bad  on  the  face  of  it,  as  it  now  stands,  if  not  in- 
curable. 

It  avers,  that  the  plaintiffs  became  nonsuit  in  the  former 
action,  and  it  is  certain,  that  if  this  was  before  trial,  or,  at 
the  trial,  without  a  hearing  and  opinion  on  the  merits  by 
the  Court,  that  the  proceedings  could  not  in  law  be  sustained 
as  a  trial,  and  an  end  of  the  dispute ;  and  the  judgment  in 
it  could  not  be  considered  as  a  just  bar  to  a  new  action. 
Co.  Litt  139,  a;  3  Bl.  C.  376,  377;  3  WUls.  153;  Tidd, 
797. 

It  is  not  averred,  that  this  nonsuit  was  by  order  of  ihe 
Court  under  a  decision  by  them  on  the  merits,  or  that  it  was 
in  the  nature  of  a  retraxit ;  (3  BI.  C.  294 ;  Coke,  Litt.  139,  a ; 
1  Pick.  371 ;)  and  hence,  there  is  no  ground,  either  in  law  or 
equity,  for  regarding  the  former  action  between  the  parties  as 
a  bar,  unless  it  is  substantially  averred  and  shown  to  have 
been  decided  on  the  merits.  It  is  doubtful,  whether  if  a 
nonsuit  be  then  a  bar  in  law.  5  Maine,  185 ;  2  Mass.  113 ; 
Ensign  v.  Barthohmeia,  1  Met  274 ;  Mekkart  v.  Habej/,  3 
Wills.  149,  153;  Bridge  v.  Sumner,  1  Pick.  371,  in  point 
holds,  that  it  is  not.  Most  assuredly,  therefore,  if  the  nonsuit 
is  not  shown  to  have  been  on  the  merits,  there  does  not  appear 
to  have  been  the  trial  of  a  right  between  the  parties,  at  least 
once,  which  should  put  an  end  to  further  litigation. 

The  point  must  also  be  the  same  in  the  former  judgment; 
and  though  that  question  does  not  arise  here,  it  bears  on  this 
by  analogy.    For  there  it  must  appear  often  on  the  face  of 
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the  pleadings  to  be  the  same  point,  in  order  to  bar  the  sub- 
sequent suit    It  is  not  enough  always,  that  by  inference  or 
arguendo^   the  same  point   must   have   been   considered. 
Towns  r.  Nims^  5  N.  Hamp.  259,  262. 
Let  the  case  proceed  to  trial  on  the  other  issue. 

Demurrer  allowed. 


The  United  States  vs,  Albert  Smith  and  others. 

A  certificate  of  a  Judge,  allowing  an  aoconnt  of  a  marshal  is  primA  Jade  evidenoe 
of  its  legality  and  proper  amount. 

Bnt  when  the  treasury  department  entertain  doubts  on  those  points — it  can  re- 
quire farther  endence  and  reasons  in  fa?or  of  the  account,  or  reject  it,  if  believed 
improper,  till  sustained  by  the  opinion  of  some  judicial  tribunaL 

If  the  items  to  which  a  Judge  certifies  have  been  settled  judicially  in  an  action  or 
bill  of  cost^heard  and  decided  between  proper  parties — the  items  ought  usually 
to  be  passed  at  the  treasury  department,  if  appropriations  exist  which  embrace 
them. 

A  charge  by  a  marshal  for  distributing  Tenires  to  town  clerks  at  two  dollars 
each  is  legal — ^but  not  for  trarel  as  if  serring  venires  himself— when  they  are  in 
(act  served  by  a  constable. 

Nor  is  a  marshal  the  keeper  or  inspector  of  the  State  jails,  or  to  be  allowed  for 
services  in  either  of  those  capacities,  unless  in  a  case  where  he  is  specially  di- 
rected by  the  Court  to  examine  some  of  them  to  see  if  they  are  suitable  for  the 
keeping  and  security  of  prisoners  of  the  United  States. 

Where  a  marshal  extends  an  execution  on  real  estate  for  the  government,  he  is  en- 
titled to  his  fees  from'  the  latter,  though  the  land  be  not  yet  sold  or  redeenoed  or 
in  any  way  oonverted  into  money. 

A  marshal  is  not  entitled  to  commissions  on  money  paid  to  his  deputies  for  taking 
the  census,  it  being  a  part  of  his  official  duty,  and  not  a  separate  and  independent 
service  performed  for  the  United  Sutes. 

He  is  entitled  to  interest  on  sums  due  to  him  and  not  paid  after  demand,  but  on  the 
same  principle  must  pay  interest  on  what  is  due  from  himself  after  demand. 

This  was  a  writ  of  error,  sued  out  September  10th,  1844,  on 
a  judgment  rendered  the  3d  of  that  month,  in  the  District 
Court  on  the  following  case.  An  action  of  debt  was  brought 
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in  that  Court  by  the  United  States^  against  the  defendants, 
on  an  official  bond,  and  the  case  was  as  the  counsel  agreed 
in  the  statement  annexed. 

Agreed  statement 

The  writ  is  dated  June  5th,  1841.    The  pleadings  were 

Ist  The  general  issue  of  non  est/dctum. 

2d.  OmntQ  performatit^  by  way  of  brief  statement. 

The  plaintiff  claims  to  recover  $1312.20,  the  balance  al- 
leged to  have  been  collected  by  the  said  Albert  Smith,  as  late 
marshal  of  said  district,  for  the  plaintiffs,  on  their  execution 
against  Ezekiel  Foster,  and  which  it  is  alleged  he  has  never 
paid  over  to  the  plaintiffs.  They  also  claim  interest  on  that 
sum. 

See  specification  of  claim  filed.  ' 

Upon  the  trial  of  the  case  at  this  term,  it  is  agreed  that 
the  facts  appear  as  follows. 

1st  The  said  Albert  Smith  (with  the  other  defendants  as 
his  sureties),  duly  executed  the  bond  declared  on,  dated 
May  1st,  1834,  it  being  an  official  bond,  in  the  common 
form,  for  the  faithful  performance  of  his  duties  as  late  mar- 
shal of  Maine. 

2d.  Hiat  said  Smith,  in  his  said  capacity,  collected  the 
money,  mentioned  in  the  plaintiff's  specification  of  claim,  one 
execution  in  favor  of  the  plaintiffs  and  against  Ezekiel  Fos- 
ter, and  that  he  has  retained  that  amount,  and  declined 
paying  it  over,  upon  the  ground  that  he  had  legal  and  equit- 
able claims  against  the  plaintiffs  for  more  than  that  amount, 
which  he  claimed  to  have  allowed  him  in  set-off  to  the  plain- 
tiflb'  demand. 

In  defence,  the  facts  proved  were  as  follows. 

1st.  That  the  claims  of  the  said  Smith,  as  specified  in  his 
account  filed  in  set-off  No.  I,  were  all  duly  substantiated  by 
competent  testimony,  and  that  they  were  presented  to, 
and  rejected  by,  the  proper  ofllicers  of  the  treasury  depart- 
ment. 
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The  items  for  serrices  of  venires  firom  the  District  and 
Circuit  Courts,  as  specified  in  vouchers  A  and  B,  and  those 
items  for  levy  of  an  execution  in  behalf  of  the  plaintifb  as 
specified  in  voucher  C,  had  been  presented  to,  and  allowed 
and  certified  by,  the  Courts  aforesaid. 

2d.  That  the  items  of  claim  in  the  supplemental  account 
of  the  said  Smith,  filed  in  set-off  No.  2,  were  rei^nable,  pro- 
vided they  were  by  law  admissible. 

Upon .  request  of  the  defendants'  counsel,  the  District 
Judge  ruled  pro  formoj  and  instructed  the  jury,  that  if 
proved  to  their  satisfaction,  the  defendants  were  entitled  by 
law  to  the  allowance  in  set-off  to  the  plaintiff's  claim,  of  the 
following  claims. 

1st  Of  the  said  Smith's  claim  for  the  service  of  venires 
from  the  District  and  Circuit  Courts. 

2d.  The  claim  for  levying  an  execution  on  property  of 
Joseph  F.  Wingate  as  charged. 

3d.  The  claim  for  commissions  as  charged  on  $9287.53, 
paid  out  in  taking  the  census  of  1830 ;  and  the  Judge  fur- 
ther ruled  that  interest  ought  to  be  allowed  on  each  of  these 
sums. 

4th.  The  claim  for  superintending  and  visiting  the  several 
persons  in  said  district  from  April,  1829  to  April,  1838,  as 
specified  in  the  supplemental  account,  No.  2.  And  the 
Judge  further  instructed  the  jury,  tliat  the  item  of  $26.50,  as 
specified  in  the  plaintiff's  account  in  set  off  No.  1,  for  serving 
a  subpoena  returnable  to  the  Circuit  Court  of  the  Southern 
District  of  New  York,  was  not  admissible,  and  could  not  be 
allowed. 

Whereupon  the  jury  returned  a  verdict  for  the  defend- 
ants. 

Howard  and  Shepley^  attornies  for  defendant ;  Oorham 
Parksj  United  States  attorney. 

5.  Judgment  was  rendered  upon  that  verdict,  and  a  writ  of 
error  was  brought  on  it,  which  was  argued  at  this  term  by 
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SayneSj  District  Attorney  for  the  United  States,  and  by 
Howardi  for  the  defendant 

WooDBURT,  J.  Letters  have  been  read  in  this  case  from 
my  distinguished  predecessor,  stating  as  his  opinion,  and 
that  of  the  other  Justices  of  the  Supreme  Court,  that  the 
certificates  of  the  District  or  Circuit  Judges  in  favor  of  a  mar- 
shal's account  is  conclusive  on  the  treasury  department, 
and  is  not  open  to  re-examination  or  disallowance.  His 
letter  is  dated  November  5th,  1837,  and  is  in  reply  to  one 
from  Mr.  Sibley,  marshal  of  Massachusetts. 

The  provision  of  law  on  this  subject  is  in  the  4th  section 
of  the  act  of  Congress,  passed  May  8  th,  1792,  ch.  36,  and  is 
in  these  words.  After  reciting  several  fees  and  items,  which 
shall  be  included  in  the  '^  account  of  the  marshal,"  it  pro- 
ceeds to  say,  ''  And  the  same  having  been  examined  and  cer- 
tified by  the  Court  or  one  of  the  Judges  of  it,  in  which  the 
service  shall  have  been  rendered,  shall  be  passed  in  the  usual 
manner  at,  and  the  amount  paid  out  of,  the  treasury  of  the 
United  States  to  the  marshal,  and  by  him  shall  be  paid  over 
to  the  persons  entitled  to  the  same,"  &c.  1  Stat  at  Large, 
277. 

It  is  manifest,  that  if  the  true  construction  of  this  clause 
is,  as  contended  by  the  defendants,  the  re-examination  and 
rejection  of  any  of  the  items  by  the  treasury  department, 
which  has  been  certified  by  a  Judge,  was  unwarranted,  and 
that  it  is  also  my  duty  to  decide  in  favor  of  them  all,  with- 
out re-examination.  For  if  such  a  certificate  is  conclusive 
upon  the  treasury,  no  question  can  be  agitated  here  on  its 
propriety,  any  more  than  by  the  accounting  oflicers,  and  it 
should  be  sent  back  there  for  the  account  to  be  registered  up 
without  inquiry. 

But  notwithstanding  the  high  respect  which  is  due  to  the 
opinion  of  Judge  Story,  and  to  his  statement  of  the  opinions 
of  his  brethren,  it  is  to  be  recollected,  that  his  views  on  this 
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matter  were  not  given,  nor  theirs,  in  a  judicial  case,  bat  es 
parte,  or  extra  judicially. 

Nor  are  the  reasons  in  their  favor  stated.  It  is  to  be  re- 
membered, also,  that  the  usages  of  the  treasury  department 
have  been  different  for  half  a  century,  as  well  as  those  of 
the  Circuit  and  Supreihe  Courts.  Judge  Story  himself,  as 
well  as  other  Judges,  when  these  questions  as  to  disallow- 
ances by  the  accounting  officers  have  come  before  the  Courts 
in  actions  at  law,  have  uniformly  considered  them  as  open 
to  examination,  and  have  never  felt  bound  conclusively  by 
the  certificate  of  a  Judge  on  them  in  favor  of  the  marshal's 
account.  See  United  SteUes  v.  Cogswell^  3  Sumn.  204; 
and  the  other  reports  on  like  cases  elsewhere. 

Nor  does  the  language  or  reason  of  the  act  seem  to  require 
a  different  construction.  It  does  not  say  the  certificate  of 
a  Judge  shall  be  final  or  conclusive;  but  that,  after  it,  the  ac- 
count shall  be  passed  ^Hn  the  usual  maim^,".  which  man- 
ner is,  to  have  the  vouchers  accompany  it,  and  be  exam- 
ined so  far  as  is  deemed  necessary  to  satisfy  the  accounting 
officer  of  the  legality  and  propriety  of  the  various  items. 

The  marshal  himself  being  a  responsible  officer  under 
oath,  and  the  Judge,  and  likewise  the  district  attorney,  whose 
opinion  is  usually  taken,  (and  often  his  certificate  to  allow- 
ances is  asked  by  the  Judge,  when  they  are  neworimusual,) 
it  is  certainly  to  be  presumed,  that  the  claims  are  legal. 

And  a  prima  facie  case  in  their  favor  is  thus  made  out, 
which  is  all,  probably,  that  Judge  Story,  or  the  other 
Judges,  under  such  circumstances,  could  have  intended 
to  mean.  These  may,  properly,  be  enough  to  ensure  the 
passage  and  payment  of  the  account,  unless  something  novel 
or  extraordinary  appears  in  respect  to  parts  of  it  which  may 
seem  to  require  fuller  explanation.  In  such  last  case,  it  has 
always  been  the  practice  of  the  treasury  department  to  ask 
for  such  explanation,  and  if  not  receiving  it,  and  the  item 
appears  not  to  be  warranted  by  law  or  sound  reason  and 
analogy,  they  do  and  they  ought  to  su*''"'^*''^  ^*  T^n^t  it. 
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The  department  has  a  duty  to  perform  under  oath  of 
office.  I  have  ever  considered  that  oath  required  them  to 
c<mduct  in  that  way,  if  serious  doubts  remained  as  to  the 
legality  or  proper  amount  of  the  claim,  and  not  to  yield  those 
doubts  till  a  Court,  having  jurisdiction  of  the  subject,  or  the 
attorney-general  of  the  United  States,  on  a  suitable  applica^ 
tioD  to  him,  gave  an  official  opinion  in  favor  of  the  claim,  or 
Congress  by  a  special  law  authorized  its  payment 

My  own  opinion  corresponds  with  this  practice;  under  a 
different  station  at  the  head  of  the  treasury  department,  it 
had  my  sanction  and  concurrence  for  several  years. 

The  decision  of  a  Court  where  proper  parties,  as  now,  are 
before  it,  and  contest  an  item  of  charge,  is  a  different  matter. 
It  is  then  a  judgment,  which,  in  the  views  of  most  persons,  is 
entitled  to  the  respect  and  assent  of  the  departments  so  far  as 
to  pay  the  item  thus  allowed,  if  any  suitable  appropriation 
exist  therefor.  But  a  certificate  of  a  Judge,  ea;  parte,  in 
the  hurry  at  the  conclusion  of  a  term,  to  an  item,  that  has 
never  been  litigated  nor  argued  by  any  opposing  counsel, 
surely  can  make  claim  to  no  such  binding  and  decisive 
weight 

If  the  item,  however,  is  one  on  which  judgment  has  been 
fermally  passed  in  an  action  only  as  a  portion  of  a  bill  of 
eost,  and  it  has  become  a  part  of  that  judgment,  it  would  be 
a  new  and  different  question  to  be  settled  when  it  arises, 
whether  the  accounting  officers  could  go  back  or  behind  such 
a  judgment,  if  the  United  States  was  one  of  the  parties. 
And  if  Judge  Story  meant  any  thing  more  than  to  give  a 
prima  facie  force  to  the  certificates  in  favor  of  marshals'  ac« 
counts  by  one  of  the  Court,  he  probably  intended  to  confine 
ity  or  was  considering,  at  the  time,  only  such  items  as  had 
thus  been  passed  upon  in  formal  judgments  as  to  bills  of  cost 
in  actions  where  the  United  States  was  one  of  the  parties. 
See  The  Apolio,  12  Wheat  646. 

In  such  a  case,  I  might  feel  justified  in  thinking  with  him, 
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that  the  accounting  officers  ought  to  confonn  to  the  certifi- 
cate. But  that  is  not  this  case,  nor  resting  on  a  like  princi- 
ple. Because  there,  if  judgment  could  be  properly  rendered 
against  the  United  States  as  against  an  individual  for  costs, 
when  the  failing  party  in  an  action,  it  would  be.  Yet  as  that 
is  not  done  by  the  Courts  of  the  United  States,  the  certificate 
of  the  Judge  is  only  the  evidence  that  the  costs  are  due  rather 
than  the  judgment 

Entering  then  into  the  inquiry  as  to  the  lawfulness  of  the 
several  claims  here  offered  in  set-off  by  the  marshal,  and  not 
feeling  bound  by  the  certificate  of  the  District  Judge  ex  parte 
in  their  favor,  though,  like'all  his  opinions,  entitled  to  much 
respect,  I  will  first  consider  the  claim  for  services  of  the 
venires. 

The  provision  of  law  on  this  claim  is  to  be  found  in  the 
1st  section  of  the  act  of  February  28th,  1799,  ch.  19,  1  Stat 
at  Large,  624.  That  allows  to  the  marshal  "  for  summoning 
each  grand  and  other  jury,  four  dollars,  provided  that  in  no 
case  shall  the  fees  for  summoning  jurors  to  any  one  Court 
exceed  fifty  dollars ;  and  in  those  States  where  jurors,  by  the 
laws  of  the  State,  are  drawn  by  constables,  or  other  officers 
of  corporate  towns  or  places  by  lots,  the  marshal  shall  receive 
for  the  use  of  the  officers  employed  in  sununoning  the  jurors 
and  returning  the  venire,  the  sum  of  two  dollars ;  and  for  his 
own  trouble  in  distributing  the  venire,  the  sum  of  two  dol- 
lars." In  Maine,  the  marshals  do  not  summon  the  juries, 
but  distribute  venires  to  the  town-clerks,  and  the  summoning 
is  done  by  them  or  constables.  It  has  already  been  decided 
by  this  Court,  that  the  marshal  is  entitled  to  two  dollars  for 
distributing  each  venire,  as  they  are  distributed  in  th^  Statie 
of  Maine,  though  formerly  the  usual  charge  of  allowance 
were,  like  the  words  of  the  act,  singular,  and  only  two  dol- 
lars for  distributing  the  whole ;  treating  it  as  the  service  of 
only  one  venire,  called  the  grand  venire,  and  which  is  direct- 
ed to  him.     United  StcUes  v.  Cogswell^  3  Sumn.  204,  207.  If 
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he  summoDed  a  jury,  as  is  the  practice  in  some  States,  he 
receired  four  dollars  for  each  jury  or  panel,  but  not  to  exceed 
fifty  dollars,  however  many  panels  were  summoned  at  any 
one  term.  But  if  he  did  not  summon  the  jury,  and  constables 
did  it,  on  such  venires  issued  to  them,  he  holding  and  exe* 
eating  only  the  grand  venire,  the  fees  were  divided,  assigning 
two  dollars  to  him  and  two  to  the  constable. 

It  is  now  argued,  that  the  marshal  should  be  allowed  not 
ODly  two  dollars  for  distributing  each  sub-venire,  but  travel ; 
because,  by  the  same  section,  he  is  allowed,  beside  two  dol- 
lars ^*  for  the  service  of  any  writ,  warrant,  attachment  or 
process,''  five  cents  per  mile  '^  for  his  travel  out  in  serving 
each  writ,  warrant,  attachment  or  process  aforesaid." 

But  it  is  to  be  remembered,  that  this  last  provision  pre* 
cedes  that  for  summoning  jurors,  and  hence  does  not  relate  to 
diem  under  the  general  expression  of  serving  '^  process  "  or 
travel  to  serve  procesa  Otherwise,  no  special  provision  for 
sommoQing  jurors  would  have  been  necessary,  being  eat* 
braced  already  in  the  former  one  for  serving  a  process. 

Again,  it  is  not  usual  nor  necessary  for  marshals  to  incur 
any  travel  in  distributing  venires,  but  it  has  in  most  cases 
been  done  through  the  postoffice,  and  two  dollars  ibr  merely 
thus  distributing  each,  is  a  liberal  compensation. 

Nor  does  the  limit  of  all  the  fees  for  summoning  juries  to 
any  one  Court,  to  fifty  dollars,  imply  that  travel  is  to  be 
allowed ;  because,  if  allowed,  it  would  usually  increase  the 
a^iregate  to  more  than  fifty  dollars.  For  with  a  grand  jury 
of  twenty-three,  and  two  petit  juries  of  twenty-four,  or  only 
one  of  twelve,  the  a^regate  for  service  alone  would,  by  this 
construction,  often  exceed  fifty  dollars  a  term.  In  fine,  dis^ 
tnbuHng  the  venires  is  contemplated  by  the  act  to  be  a  dif- 
ferent duty  from  serving  them,  as  the  former  is  called  by  a 
different  name,  and  done  by  a  different  officer,  in  cases  like 
this,  that  is,  by  the  marshal ;  while  the  service  is  usually  by 
a  constable. 
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Only  two  dollars,  then,  can  be  allowed  to  the  marshal  in 
this  case  for  distributing  each  venire ;  and  where  the  aggre- 
gate exceeds  fifty  dollars  at  any  one  term  of  the  Court,  it  is 
to  be  reduced  and  limited  to  that  amount 

2.  The  claim  for  serving  an  execution  on  the  property  of 
Wingate,  is  usual  in  amount,  and  the  only  objection  to  its 
pajrment,  the  service  having  been  performed  by  the  United 
States,  is,  that  the  property  has  not  yet  been  redeemed  by 
the  debtor,  or  sold  by  the  United  States,  so  as  to  realize  or 
collect  the  costs. 

But  that  seems  a  poor  apology  on  the  part  of  a  creditor  for 
not  paying  others,  who  have  performed  useful  services  for 
hire,  and  where,  as  in  this  case,  perhaps,  certainly  in  one  of 
a  like  kind  in  this  State,  the  government  is  occupying  the 
property  extended  on  for  a  custom-house,  and  does  not  con* 
template  selling  it  at  all.  In  some  cases,  also,  the  government 
does  not  sell  the  property  during  a  third  of  a  century,  and 
one  is  fresh  in  my  recollection  of  an  extent  on  lands  of  Ed- 
ward Randolph,  attorney-general  under  Washington,  which 
never  were  redeemed  or  sold  till  the  speculating  era  of  1834 
and  1835,  when  the  expectation  of  gold  mines  upon  them, 
induced  some  one  to  buy  at  a  high  price. 

Could  it  be  reasonable,  or  just,  or  legal,  for  the  marshal  or 
his  heirs  to  wait  so  long  for  his  fees  in  serving  that  extent? 

The  whole  difficulty  on  this  point  has  arisen  from  an  old 
form  in  the  treasury,  not  crediting  the  debtor  himself  in  cases 
of  extents  oniand  until  it  was  sold  by  the  government,  and 
thus  continuing  him  on  the  books  nominally  a  debtor  or 
defaulter  for  years  after  the  whole  claim  has  been  thus 
satisfied. 

But  the  practice  has  been  altered,  or  was  directed  to  be ; 
and  there  is  no  more  excuse  for  the  government  not  paying 
the  fees  after  it  has  received  them  in  land,  than  after  they 
are  received  in  money,  provided  an  appropriation  exists  ap- . 
plicable  to  it 
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Let  this  item,  then,  be  allowed. 

3.  The  charge  for  superintending  prisons  in  Maine  is  not 
taxable.  There  is  no  act  authorizing  it,  and  no  order  of  the 
Court  shown,  requiring  such  an  examination  by  the  marshal. 
Again,  there  is  little  foundation  for  any  claim  on  this  account 
in  the  general  relation  and  duties  of  the  marshal  as  to  the 
jails  of  the  States. 

He  is  not  the  keeper  of  them.  He  has  no  control  over 
them.  He  neither  repairs  the  jails,  nor  feeds  the  prisoners, 
nor  regulates  their  police.  Congress,  September  23d,  1789, 
(1  Stat  at  Large,  96,)  recommended  to  the  several  States  to 
pass  laws  to  receive  prisoners  for  the  United  States,  for  a 
reasonable  compensation.  And  in  1791  and  1821,  Congress 
authorized  the  marshal  to  keep  his  prisoners  elsewhere  in 
safety,  if  the  States  withheld  the  use  of  their  prisons.  1  Stat 
at  Large,  225,  and  3  Ibid.  646.  So  as  to  the  State  prisons; 
we  can  use  them  for  punishment,  paying  the  expense,  and 
letting  our  prisoners  be  employed  and  treated  as  the  State 
convicts  are. 

In  point  of  fact,  also,  it  is  stated  there  is  no  evidence  of 
actual  examination  having  been  made  in  that  instance,  justi- 
fying in  any  view  so  extraordinary  and  large  a  claim.  This 
was  properly  rejected  by  the  District  Court,  and  also  the 
amount  claimed  for  service  of  a  writ  from  New  York,  and 
which  is  now  abandoned  by  the  defendants. 

4.  The  only  remaining  claim  is  for  commissions  on  feed, 
paid  to  the  deputy  marshals  or  assistants  in  taking  the 
census. 

It  is  not  pretended  thiat  there  is  any  clause  in  the  act  for 
taking'the  census,  which  expressly  authorizes  this  claim,  but 
it  rests  on  the  hypothesis  of  being  an  act,  not  enjoined  by 
law,  and  for  doing  which  when  requested,  the  marshal  should 
be  paid  a  reasonable  commission.  The  commissions  of  the 
marshal,  by  the  act  of  1792,  on  payments  over  to  others 
there  designated,  is  two  and  a  half  per  cent.,  and  that  rate 
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has  frequently  been  deemed  proper  in  cases  where  any  com- 
missions for  like  services  are  allowable. 

But,  in  my  view,  these  payments  to  the  assistants  were 
made  by  him  officially  and  as  a  service  properly  belonging  to 
his  official  station.  He  selected  them — he  employed  and 
regulated  them — he  received,  therefore,  the  money  for  them, 
and  had  general  compensation  for  his  duties  in  respect  to 
the  censjQS,  fully  sufficient  to  indemnify  him  for  such  an 
incidental  labor. 

It  has  been  adjudicated  in  various  cases,  such  as  United 
States  r.  Wilkins,  (6  Wheat.  135,)  ^,nd  McDanid,  (7  Pet.  1,) 
and  Ripley^  (Ibid.  18,)  and  FiUdfroum^  (Ibid.  28,)  and  Matrnj 
(2  Brock.  9,)  and  Gratiot,  (16  Pet.  336,)  and  in  Uniied 
States  V.  Gratiot,  (4  How.  80,)  that  a  reasonable  compensa- 
tion is  proper  to  be  made  to  officers  for  services  clearly  un- 
official, clearly  disconnected  and  exterior  to  their  duties  un- 
der their  conmiissions  as  officers. 

And  though,  in  my  view,  some  of  these  cases  have  gone 
too  far  on  the  facts,  holding  services  to  be  unofficial  which 
seem  to  me  not  entirely  dehors  from  their  duties  as  officers, 
yet  I  do  not  feel  justified  in  departing  from  the  decisions  of 
the  Supreme  Court  on  this  subject,  till  altered  by  that  tribu- 
nal itself,  or  till  new  legislation  occurs  by  Congress  applica- 
ble to  new  cases. 

I  do  not  rest  this  conclusion  on  the  argument  in  this  case 
by  the  United  States,  that  the  $200  salary  given  to  marshals, 
''  as  a  full  compensation  for  all  extra  services,"  should  be 
construed  to  embrace  all  labor  and  services  of  all  kinds  not 
specified  nor  specifically  paid.  On  the  contrary,  I  think  that 
relates  to  extra  services  or  duties,  which  are  by  law  devolved 
on  him  as  marshal.  And  I  decide  this  point  exclusively  on 
the  ground,  that  the  paying  over  this  money  to  his  assistants 
was  an  incident  to  his  official  station  and  duties,  and  not  a 
service  entirely  foreign  or  disconnected  with  it ;  and  conse- 
quently, that  commissions  for  domg  it,  not  being  given  by 
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any  law,  are  not  allowable.  Gratiot  v.  United  Stittes^  15 
Pet  336;  &  C.  4  How.  80. 

There  is,  likewise,  a  claim  of  interest  set  up  by  the  de- 
fendants. I  am  willing  to  allow  it  on  the  item  improperly 
rejected  at  the  treasury  department,  beginning  at  the  date  of 
the  rejection,  and  I  do  it  on  the  precedent  of  the  case  of 
Cogswdlj  in  3  Sumn.  204,  before  cited. 

But  if  allowed  to  the  defendants  on  the  principles  that  they 
have  been  kept  out  of  the  money  illegally  since  that  rejection, 
the  same  principle  renders  it  proper  to  allow  interest  to  the 
United  States,  since  the  demand  of  the  balance  due  them, 
and  of  which  they  have  since  been  illegally  deprived  by  the 
defendants. 

Making  the  computations,  then,  between  the  parties,  on 
the  principles  I  have  explained,  the  United  States  is  entitled 
to  judgment  for  the  balance. 

Under  these  views,  the  judgment  below,  being  in  some 
respects  erroneous,  must  be  reversed,  and  the  verdict  be  set 
aside,  and  a  venire  de  novo  ordered. 


John  Doggett  in  Equity  vs.  William  Emerson  and  others. 

Where  timber  had  been  cot  from  land  by  the  grantee  of  the  land,  and  the  money 
not  realixed  when  a  decree  was  rendered,  that  he  was  liable  to  aocoant  for  it,  he 
baring  rescinded  the  contract,  he  was  required  to  file  a  satisfactory  bond  to  pay 
the  amoaot  as  soon  as  collected. 

If  four  persons  agree  to  purchase  of  the  State  a  tract  of  land,  and  give  their  joint 
note  for  the  consideration,  and  take  a  writing  from  the  agent  of  the  State  to  make 
a  deed  on  demand,  and  they  authorize  one  of  their  number,  in  writing,  to  take  a 
deed  of  the  same  and  sell  it  for  the  whole,  each  being  entitled  to  the  extent  of 
one  Iborth  by  their  private  agreement,  that  one  has  an  interest  in  the  whole  as 
agent,  besides  his  interest  as  principal  in  one  fourth.  And  if  he  gets  a  deed  from 
ihe  State  for  one  eighth  running  directly  to  a  purchaser  of  one  eighth,  instead  of 
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ooe  to  bimaelf,  and  then  from  himtelf  to  the  purcbaier,  he  is  aoswenble  for  the 
whole  consideration  received,  on  the  sale  being  rescinded. 

Bst  if  after  the  sale,  he  divided  the  whole  of  it  between  the  other  three  owners,  cmi- 
dudJDg  to  keep  as  his  ow&  share  the  other  one  fourth  of  the  land,  having  sold  in 
all  to  various  persons  three  fourths  of  it,  the  other  three  are  responsible  to  refaod, 
in  aid  of  him,  the  one  third  each  received. 

If  a  sub-agent  receives  from  the  vendee  a  part  of  the  purchase  money,  and  pays  it 
over  to  the  principal,  taking  land  instead  of  it  for  his  compensation,  the  principal 
is  liable  (on  a  recision  of  the  purchase  for  fraud)  to  repay  that  part  aa  well  as 
what  he  received  directly. 

Where  a  conveyance  is  set  aside  for  gross  tnisrepreaentalioM  and  deeeitf  the  ground 
of  the  decision  must  be  considered  to  huTe  hetn  frauds  and  in  such  a  case,  interest 
is  to  be  paid  on  the  money  refunded,  without  reference  to  any  demand,  and  from 
the  time  it  was  received,  and  interest  on  the  interest  from  the  time  of  ita  payment 
on  any  of  the  notes  originally  given. 

Where  one  of  the  respondenu  was  discharged  as  a  bankrupt  in  Noveml>er,  1843, 
but  showed  no  efforts  to  plead  it  till  April,  1845,  and  in  July  iS46,  after  the  case 
had  been  published  and  an  opinion  given  on  the  merits,  moved  to  be  allowed  to 
avail  himself  of  it ;  the  Court  considered  the  application  too  late,  and  the  sub- 
ject-matter of  this  bill,  a  claim  in  equity  to  rescind  a  contffM:t,  as  one  not  piovabia 
under  the  bankrupt  law. 

This  case  came  before  the  Court  again  at  an  adjourned  ses- 
sion of  the  May  term,  1846,  on  exceptions  to  the  report  of  the 
Master  in  Chancery  upon  the  decree  against  the  respondentSi 
rendered  at  May  term,  1845. 

The  original  opinion  of  the  Court  was  delivered  in  August, 

1845,  by  Justice  Story,  and  is  now  published  in  3  Story,  700, 
and  a  decree  was  prepared  to  carry  it  into  effect ;  and  both 
were  communicated  to  the  parties  at  a  sitting  held  by  their 
agreement  under  a  continuance  nisi 

Objections  being  made  to  entering  up  the  decree,  after  the 
death  of  Judge  Story,  the  parties  were  heard  on  that  point, 
and  a  request  was  made  for  a  rehearing  of  the  cause,  at  the 
October  term,  1845.  Afterwards,  during  that  term,  an  opin- 
ion was  pronounced  by  Woodbury,  J.,  for  the  Court,  against 
the  repondents  on  these  points.    Ante,  p.  1. 

The  master  then  proceeded  to  make  the  inquiries  which 
were  submitted  to  him,  and  reported  thereon  at  May  term, 

1846.  Exceptions  were  filed  to  his  report  by  all  the  parties, 
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and  were  argned  at  an  adjourned  session  of  the  Court,  held 
at  Portland,  July  7th,  1846. 

ESnough  of  the  report  and  exceptions*  will  be  stated  in  the 
opinion  of  the  Court  to  show  the  grounds  of  the  questions. 
The  case  was  continued  nm,  and  judgment  pronounced  at 
Boetoo,  September  8th,  1846. 

W.  P.  Fessendeuj  and  T.  Fessenden  and  Debloisy  counsel 
for  Doggett 

Rogers  and  Itotff€j  counsel  for  Emerson,  Fanen  and 
Roberts. 

McOriJUs  and  Poor^  counsel  for  Norcross  and  Mason. 

WooDBURT,  J.  The  objection  taken  to  the  report  in  this  case 
for  not  allowing  a  deduction  to  the  respondents  on  account 
of  timber,  which  had  been  cut  recently,  but  not  sold,  is  dis* 
posed  of  by  the  subsequent  agreement  of  the  parties  to  any 
mode  of  arranging  it,  which  shall  appear  just  to  the  Court, 
and  shall  avoid  delay.  I  therefore  direct,  on  this  point,  that 
beside  the  allowances,  specified  in  the  report  for  timber  cut 
on  the  land  and  sold,  the  further  quantity,  found  by  the 
Master  to  have  been  cut,  but  the  proceeds  not  then  realized, 
IB  to  be  allowed  and  deducted,  if  they  have  been  so  realized 
when  the  judgment  is  entered  up ;  and  if  they  have  not  been 
at  that  time,  the  complainant  is  to  file  a  bond  with  satisfac- 
tory sureties,  to  pay  the  same  on  demand  to  Emerson  in  trust 
for  those  entitled  to  it,  in  the  proportions  in  which  the  con- 
sideration paid  by  Doggett  for  the  land  in  controversy  shall 
be  actusiUy  reftmded  by  them. 

Most  of  the  other  exceptions  in  this  case  may  be  resolved 
info  three  general  heads. 

1  St  That  which  concerns  the  title  of  Emerson. 

2d  That  relating  to  the  computation  of  interest 

3d.  And  that  concerning  the  amount  of  principal  which 
should  be  refunded. 

In  relation  to  the  question  about  Emerson's  title  to  the 

17* 


196  MAINE. 


Dogfelt  9.  EmenoD  ei  oL 


land,  I  entertain  no  doubt  except  on  the  point,  whether  his 
interest  was  so  extensive  that  he  should  be  charged  in  the 
first  instance  for  the  whole  consideration,  or  only  one  fourth 
of  it 

That  he  was  a  party  in  interest  to  some  extent,  must  have 
been  decided  by  the  Judge  who  made  the  decree,  or  he  would 
probably  have  directed  the  bill  to  be  dismissed  in  respect  to 
Emerson. 

From  the  proof  in  the  case,  also,  it  is  manifest,  that  he 
was,  in  truth,  one  of  the  purchasers  of  the  land  in  dispute, 
from  the  State.  That  beside  this,  he  was  one  who  joined 
with  the  other  owners,  as  copartners  in  interest,  in  author- 
izing himself,  as  agent  of  all  of  them,  to  dispose  of  the  land 
on  certain  specified  conditions ;  that  he  made  the  sale  and 
took  the  money  and  notes  therefor  —  the  notes  running  to 
himself  on  account  of  the  owners,  who  had  constituted  him 
agent ;  and  that  though  in  one  of  the  writings  given  to  Wil- 
hams,  he  speaks  of  reserving  one  fourth  of  the  land  from  sale 
for  himself  and  some  other  persons,  yet  he  then  took  no  deed 
of  that  fourth  from  the  State  to  himself,  or  to  himself  and 
others ;  nor  did  he  take  any  afterwards  when  the  considera- 
tion was  divided;  nor  did  he  then  take  releases  or  quit-claims 
from  the  other  owners. 

Whatever  intentions  or  expectations  he  may  have  then 
formed  of  retaining  one  fourth  for  himself  and  some  of  the 
other  owners,  or  whatever  arrangements  he  and  the  other 
owners  made  by  parol  at  the  time  of  the  division  of  the  con- 
sideration, the  legal  title,  after  the  purchase  from  the  State, 
stood  thus.  Till  different  and  actual  conveyances  some  time 
after,  made  it  otherwise,  it  must  be  regarded  either  as  in  the 
State  alone,  (no  deed  having  then  been  executed  by  the  State 
of  the  one  fourth,)  or  if  in  the  respondents,  under  the  contract 
with  the  State,  then  in  all  of  them  jointly ;  as  all  jointly  are 
named  in  the  receipt  for  the  money  and  in  the  promise  to 
convey,  which  was  made  l{y  the  agent  of  the  State,  and  all 
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jointly  had  become  responsible  to  the  State  by  joint  notes  for 
the  consideration. 

If  we  go  next  to  the  collateral  evidence,  it  seems  that  the 
State  was  to  convey  to  all  of  them,  including  Emerson,  and 
that  his  portion  was  to  be  one  fourth,  Farren  one  fourth, 
Roberts  one  fourth,  and  Norcross  and  Mason,  as  a  commercial 
firm,  one  fourth. 

Looking  still  further  to  the  written  power  given  by  all  of 
them  to  Emerson,  as  their  agent,  to  sell  the  whole  at  a  given 
price,  it  was  signed  by  a£,  and  evidently  contemplated  that 
Emerson  should  take  a  deed  of  the  whole  land  from  the  State, 
and  sell  the  whole  on  account  of  all  as  owners  of  undivided 
portions. 

Thus,  'the  promise  by  the  agent  of  the  State  to  convey  the 
land,  is  in  terms  made  to  them  all  by  name ;  and  agrees  <<  to 
deed  the  same  to  them,  whenever  they  shall  call  on  me  for 
that  purpose  at  the  land  office,"  and  bears  date  February  21st, 
1^35.  The  same  day  they  all  by  name  jointly  empowered 
Emerson  "  to  take  a  deed  of  the  same,"  which  must  be  of  the 
whole,  and  to  sell  it,  'Mf  opportunity  should  present,"  and 
account  for  it  in  four  equal  shares,  such  being  recited  to  be 
true  liabilities  on  the  notes  to  the  State. 

It  is  contended  by  the  respondents,  that  the  construction  of 
power  is,  that  Emerson  should  sell  the  whole  of  this  in- 
terest or  none,  and  not  three  fourths  of  it;  and  when  the 
proceeds  of  the  sale  of  three  fourths  were  divided,  it  is  be- 
lieved that  the  settlement  was  closed  on  that  basis,  by  his 
paying  over^to  the  others  all  which  the  whole  of  their  shares 
would  sell  for,  and  retaining  in  himself  all  the  one  fourth,  — 
the  residue  of  the  land  not  sold. 

It  may  be  sound  law,  that  in  a  case  like  this,  a  power  to 
sell  the  whole  land  would  not  imply  a  power  to  sell  apart  at 
the  same  rate  undivided.  Though  we  see  no  evil  in  a  con- 
struction of  the  power  allowing  a  sale  of  a  part,  except  that  it 
would  adnxit  new  co-owners  not  wanted  But  the  proprietors 
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were  liable  to  that  before  by  Emerson's  selling  his  own  one 
fourth  to  whomsoeyer  he  pleased. 

It  is  not,  however,  necessary  to  decide  this  question,  as  the 
parties  agreed  anew  and  after  the  sale,  to  treat  this  as  a  sale 
of  the  whole  of  all  the  interests  of  all  the  co-owners  except 
Emerson.,  This,  it  is  supposed,  they  also  completed  by  deeds 
at  some  subsequent  period,  though  not  at  that  time. 

In  any  legal  view,  then,  of  the  title  and  the  written  agree- 
ments at  the  time  of  the  sale  to  Doggett,  Emerson  must  be 
considered  as  having  at  first  the  title  to  the  whole  land  as 
agent  for  the  whole,  (regarding  in  equity  that  as  done  which 
was  agreed  to  be  done,)  or  he  must  be  considered  as  having 
the  title  of  one  fourth  undivided  as  principal,  which  all  con* 
cede  he  was  to  receive  as  one  of  the  principals,  and  which  he 
maintains  is  still  in  him.  He  was,  then,  interested  at  the 
time  of  the  sale,  and  had  a  title  to  something  as  folly  as  any 
of  them,  but  to  how  much  we  will  examine  further  here* 
after.  As  another  guide  in  coming  to  a  conclusion,  whether 
he  is  to  be  treated  as  then  having  some  interest  in  the  land 
conveyed,  and  hence  to  be  liable  for  some  of  the  considera^ 
tion,  it  is  manifest  that  the  purchasers  looked  to  him  alone, 
through  Williams,  his  sub-agent,  for  obtaining  this  title. 
That  he  wrote  to  the  agent  of  the  State  to  make  the  deed  to 
the  complainant,  of  his  one  eighth ;  that  the  notes  for  the 
consideration  run  to  him,  or  were  indorsed  by  Williams  to 
him  alone ;  and  that,  if  any  other  circumstance  had  occurred, 
rendering  an  action  at  law  proper  for  recovering  back  the 
money  paid  to  the  plaintiff,  it  could  have  been  sustained 
against  Emerson ;  or  if  the  money  received  by  Emerson  of 
Doggett  had  proved  to  be  counterfeit,  that  Emerson  in  his 
own  name  could  have  sued  Doggett  to  recover  the  whole 
amount. 

It  is  my  opinion,  then,  that  Emerson  was  interested  in  Che 
land  not  only  one  fourth,  but  that  the  legal  rights  of  the  par* 
ties,  at  the  time  of  the  sale  to  the  complainant,  were  in  Ehn* 
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erson  as  agent  for  the  whole,  to  demahd  and  receive  a  deed  of 
the  State  for  the  whole ;  and  then  to  convey  to  purchasers 
sQch  portion  as  he  was  authorized  to,  as  agent  for  all. 

The  title  to  the  whole  must,  then,  be  considered  to  have 
been  in  him  when  the  plaintiff  bought,  to  be  disposed  of  for 
the  benefit  of  himself  and  the  rest  of  the  purchasers  in  con- 
formity to  his  contract  with  them. 

So  situated,  he  sells  one  undivided  eighth  to  the  complain- 
ant It  was  one  eighth  of  the  whole  and  not  of  three  fourths. 
It  gave  a  title  to  partition  of  the  one  eighth,  out  of  and  from 
the  whole,  not  out  of  three  fourths ;  and  the  only  distinction 
or  difference  in  the  case  from  this  is  one  of  form,  and  arises 
from  the  circmnstance,  that  the  conveyance  was  ipade  di» 
lectly  from  the  State  to  the  vendee  by  Emerson's  request, 
rather  than  first  to  Emerson  and  then  by  him  to  the  vendea 

This  cannot,  however,  alter  the  equitable  or  legal  view  of 
the  transaction  as  among  these  parties. 

Emerson  thus  bargained  away,  as  holder  in  trust,  as  agent 
&T  all  the  owners,  this  one  eighth  of  the  whole  land.  He 
conveyed  it  to  the  plaintiff  through  the  State — he  received 
the  whole  consideration  —  and,  on  account  of  all  this,  if  the 
conveyance  be  avoided,  he  must  be  considered  as  in  the  first 
instance,  liable  for  the  whole. 

In  the  next  place,  having  paid  over  that  consideration  to 
the  other  respondents,  as  each  was  originally  entitled  to  one 
fourth  of  it|  considering  Norcross  and  Mason  as  one  firm,  they 
are  each,  as  original  owners  to  that  extent  in  the  whole, 
bound  to  refund  one  fourth. 

Here  the  case  on  this  point  would  end,  looking  to  no  sub- 
ocmtract,  or  arrangement  among  these  parties  subsequent  to 
the  sale,  and  generally  looking  to  none,  in  fixing  the  liability 
if  made  with  others  beforehand,  and  not  before  it  had  been  car- 
ried into  legal  effect  For  this  reason,  I  do  not  regard,  as  affect- 
ing the  liability  under  this  bill,  the  subsequent  agreement  of 
Le  Breton  and  Moody  to  buy.  of  Norcross  and  Mason,  and 
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another  sub-contract  with  Goss  and  Mitchell,  and  others  of 
like  character  referred  to. 

But  as  Emerson  and  all  the  other  parties  to  the  bill  concur 
in  admitting,  that  before  the  consideration  was  actually 
djvided,  they  agreed,  tfiat  the  others  should  take  one  third 
of  it  instead  of  one  fourth,  and  consider  the  three  fourths  of 
the  whole  land  sold  to  Emerson  as  their  three  fourths,  and 
the  one  fourth  retained  as  his  —  it  seems  right,  in  considering 
the  amount  of  damages  or  money  fjo  be  returned,  to  make 
them  refund  one  third  each  in  aid  of  Elmerson.  This  does 
not  affect  the  question  of  liability,  but  merely  the  amount 
which  it  is  equitable  for  some  to  refund,  and  is  disUnguisha* 
ble  from  other  arrangements,  either  with  others  not  parties, 
or  among  parties  at  subsequent  periods ;  and  it  conforms  to 
the  truth  of  the  case  among  those  possessing  the  legal  title. 

It  makes  Emerson  liable  at  first  for  all,  as  entitled  to  a 
deed  of  all  from  the  State  as  scgent,  and  then  the  others  liable 
in  aid  of  him  for  all,  as  they  afterwards  agreed  to  be. 

This  conclusion,  as  to  Emerson's  ^lability  to  refund  aU, 
would  not  be  very  different,  if  Emerson  had  possessed  no  title 
to  the  whole. 

In  cases  of  this  kind,  where  there  is  an  agency  coupled 
with  an  interest  in  the  land,  or  an  interest  in  the  considera- 
tion of  the  sale,  though  not  in  the  land  itself^  we  see  no  ob- 
jection in  principle  where  the  agent  receives  actually,  in  the 
first  instance,  the  whole  consideration,  and  through  fraudu- 
lent representations  of  himself  and  others  under  him,  the  sale 
is  avoided,  why  he  should  not  be  held  responsible  for  refund- 
ing  the  whole. 

Such  is  not  the  case  of  a  mere  naked  agent  or  attorney, 
receiving  money  and  paying  it  over  for  the  purpose  received, 
and  who  may  be  exonerated  afterwards  in  certain  cases, 
from  liability  to  refund.  But  it  is  the  case  of  an  agent  or 
attorney  interested  in  the  matter  sold  and  interested  in  the 
proceeds,  and  one  whose  Inisconduct  renders  a  return  of  the 
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ooasideration  proper.  In  such  case,  therefore,  his  liability  to 
refund  the  whole  is  certainly  not  very  questionable  on  that 
grouncL 

In  Daniel  t.  MUcheU,  (1  Story,  196,)  the  agent  was  held 
lesponsible  for  refunding  t^e  whole  which  had  passed  through 
his  hands,  making  at  the  same  time  all,  who  were  parties  to 
the  bill  and  had  received  portions  of  the  consideration, 
contribute  and  repay  the  amounts  they  had  respectively 
received. 

In  the  present  case,  if  we  look  to  the  strict  legal  title  to 
this  land,  before  the  one  eighth  of  it  now  in  controversy  was 
conveyed  by  the  agent  of  the  State  to  the  complainant,  it 
was  in  the  State  alone.  And  looking  to  that  exclusively,  and 
not  the  receipt  of  the  money,  none  of  the  respondents  could 
be  made  to  refund  the  consideration,  and  take  a  reconvey- 
ance. But  the  reconveyance  would  be  to  the  State,  or  agent 
of  the  State,  who  gave  the  deed  to  the  complainant,  and  the 
State  should  be  required,  or  its  agent,  to  refund  that  portion 
of  the  consideration  which  he  virtually  received  for  this  one 
eighth  through  the  respondents  on  their  joint  note.  This 
whole  proceeding,  however,  has  been  instituted  and  carried 
on  without  reference  to  any  liability  by  the  State,  but  on  the 
ground  of  liability  and  rights  under  the  State ;  as  if  the  State 
had  made  such  a  conveyance  as  it  was  bound  in  law  and 
equity  to  make,  under  the  written  agreements  about  this  land, 
before  the  sale  to  the  plaintiff. 

The  agent  of  the  State  at  first  delayed  to  give  a  deed, 
merely  because  the  contract  was  not  made  at  the  seat  of  gov- 
ernment, where  the  papers  existed  which  it  was  necessary  to 
refer  to.  The  delay  to  make  one  soon  afterwards  to  the 
owners  or  their  agent,  and  by  them  or  him  to  other  purchas- 
ers, arose  either  from  a  desire  in  the  purchasers  to  avoid  the 
expense  of  double  deeds,  or  from  a  wish  not  to  make  any 
oovenauts  or  warranties. 

In  any  fair  view,  then,  of  the  rights  and  relations  of  these 
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parties,  my  conclusion  on  this  branch  of  the  Master's  report, 
as  to  the  extent  of  the  interest  of  the  respondents  in  the  bill, 
and  the  respective  amounts  they  are  liable  to  refund  before 
making  any  deductions  for  rents,  timber,  &c.,  are 

First.  That  Emerson  had  a  right,  under  the  written  pow- 
er, as  agent  and  trustee  for  all  the  parties,  to  the  title  of  the 
whole  premises, — each  of  them  as  principal  haying  a  claim 
to  one  undivided  fourth.    And 

Secondly,  That  Emerson,  receiving  the  whole  considera- 
tion, as  agent  for  all,  is  to  refund  the  whole  under  the  decree; 
but  having  paid  over  one  third  of  it  to  each  of  the  others, 
they  are  in  aid  of  him  to  refund  that  proportion  respectively, 
and  he  be  held  answerable  only  for  the  balance  not  paid  by 
them.    And 

Thirdly,  That  the  reconveyance  of  this  one  eighth  is  then 
to  be  made,  in  the  form  reported  by  the  Master,  to  Emerscm 
alone,  in  trust  for  and  as  agent  for  the  others — they  being 
entitled  to  receive,  a  deed  from  him  of  such  portions  of  the 
one  eighth  as  each  refunds  of  the  whole  amount  directed  to 
be  returned. 

In  respect  to  the  next  point,  to  which  the  exceptions  relate 
-the  time  for  which  interest  is  to  be  allowed — it  is  not 
without  some  difficulty. 

In  cases  where  contracts  are  rescinded  for  mere  mistakes, 
and  the  property  sold  was  taken  possession  of  by  the  vendee, 
and  yielded  a  regular  income,  it  has  often  been  the  practice 
to  set  off  the  income  against  the  interest,  and  to  go  into  no 
computations  about  either,  till  possession  of  the  premises  was 
given  Up.  Edwards  v.  McLeay,  2  Swanston,  287;  PatoeUY. 
Martyr,  8  Ves.  146;  1  Dana,  423,  694;  2  Ibid.  375 ;  3  A.  K, 
Marsh.  180. 

Such  a  rule  is  often  more  convenient  and  easy  than  just; 
and  could  never  be  equitable  unless  the  property  yielded  a 
certain  and  considerable  income. 

Where  interest  has  in  any  such  cases  been  given,  it  usually 
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does  not  begin  till  a  demand  is  made  to  refund  the  considera- 
tion.    Powell  V.  Martyr,  8  Yes.  146. 

But  here  the  original  bill  charges  a  fraud  in  the  contract  of 
sale,  as  one  ground  for  rescinding  it.  The  opinion  of  the 
Court  on  that  bill  was,  ''  that  the  contract  ought  to  be  set 
aaide,  as  founded  in  gross  mistake,  and  gross  misrepresenta- 
ti<»i&"  Not  in  one,  or  the  other,  but  in  both ;  and  though 
there  may  be  a  mistake  in  cases,  sometimes  with  and  some- 
times  without  misrepresentation,  it  is  difficult  to  conceive  of 
^^  gross  misrepresentations  "  without  fraud. 

If  they  do  not  always  imply  actual  fraud,  or  a  scienter 
which  would  ^ake  the  party  liable  criminally,  they  implied 
in  this  case,  according  to  the  Court,  a  fraud  in  law,  which 
annulled  the  whole  sale. 

But  beside  this,  the  decree  itself  states  both  "  misrepre- 
sentation" and  ^'deceit"  as  entering  into  the  transaction;  and 
the  ordinary  definition  and  use  of  the  latter  term  is  the  same 
as  that  of  fraud.  Though  not  employing  the  precise  word 
"  fraud,"  the  whole  case,  as  well  as  the  decree,  manifestly 
show^  that  the  sale  was  avoided  as  well  on  account  of  fraud 
as  of  mistake,  and  the  former  word  was  not  used,  either  from 
inadvertence  or  from  a  kindly  feeling  to  employ  a  term  seem- 
ing less  harsh,  to  describe  what  the  law  regarded  as  coming 
within  its  purview  and  meaning. 

The  usual  incidents  to  such  a  decision  must,  in  the  next 
place,  be  attached  to  it  One  of  them  is,  that  no  demand  is 
necessary  in  order  to  obtain  interest  from  the  time  the  de- 
mand is  made.  But  on  the  contrary,  the  taking  of  the  money 
being  wrong  and  fraudulent  in  law,  the  law  will  grant  inter- 
est upon  it  from  the  time  it  is  so  taken.  Forster  v.  Forster, 
and  note,  I  Yes.  jun.  451 ;  Schteffdin  v.  Stetmirt,  1  John.  Ch. 
IL  620 ;  Evertson  v.  Tappen^  6  Ibid.  497 ;  2  Story,  Eq.  Jur. 

^1277. 

It  seems  to  me  more  just  and  equal  for  the  parties,  that  in 

all  cases  of  rescinded  contracts,  interest  be  allowed  on  the 
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money  paid  from  the  time  of  payment  till  the  judgment ;  and 
on  the  other  hand,  the  party  occupying  the  land  be  charged 
with  rents  and  profits  during  the  possession,  deducting  taxes 
and  the  cost  of  any  permanent  improvemenis  made.  Pow- 
M  V.  Martyr,  8  Ves.  146;   Taylor  v.  Porter,  I  Dana,  423. 

Because  in  some  cases  the  rents  are  little  or  nothing,  and 
in  others  more  than  the  interest. 

This  rule  was  recently  adopted  by  the  Supreme  Court  in 
MiekoHd  y.  Girod,  4  How.  503. 

In  respect  to  the  sums  or  amounts,  on  which  interest  is 
to  be  cast,  if  the  bargain  had  been  to  pay  a  particular  sum 
in  money  for  the  whole  consideration,  and  notes  had  been 
voluntarily  taiken  in  part  as  a  substitute,  it  would  seem  to 
me  proper,  as  the  Master  has  reported,  to  cast  interest  on  all 
as  if  money. 

The  interest  then  would  be  froax  the  time  of  the  making  of 
the  contract,  the  execution  of  it,  to  the  time  of  final  judg- 
m^it  on  the  whole  consideration,  and  nothing  more. 

But  as  this  is  not  the  truth  of  the  case,  and  a  part  only 
of  the  consideration  was  to  be  paid  at  the  time  in  money, 
and  the  rest  on  credit,  I  am  inclined  to  think  the  interest 
should  be  computed  according  to  the  truth  of  the  transaction, 
and  hence  should  be  cast  on  the  different  sums  paid  firom  the 
times  actually  paid,  whether  as  principal  or  interest,  until 
the  time  of  the  final  judgment 

This  will  giye  some  interest  on  interest,  where  it  has  ac- 
tually be^i  paid  on  a  note  on  which  an  original  credit  was 
stipulated ;  but  it  will  conform  to  the  tnith  of  the  case,  and 
restore  the  party  to  no  more  than  he  has  really  lost. 

In  England,  breaks  or  interruptions  are  sometimes  coun- 
tenanced in  the  payments,  in  ordpr  to  allow  compound  in- 
terest.    (See  cases  in  Yesey  before  cited,  and  notes.) 

The  only  remaining  question,  raised  by  the  exceptions, 
is,  whether  the  respondents  shall  refund,  as  principal,  the 
amount  paid  by  the  complainant  to  this  agent  or  sub-agent, 
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— Williams,  —  or  only  the  amount  which  the  three  respon- 
dents, beside  Emerson,  received  after  paying  to  Williams 
the  excess  that  he  was  by  the  contract  to  be  allowed  over 
five  dollars  per  acre. 

It  is  certain  that  the  plaintiff  contracted  to  pay  for  the 
one-eighth,  the  whole  amount  of  $6.50  per  acre.  It  is 
equally  certain,  that  he  paid  that  amount  for  the  land.  It 
is  further  manifest,  that  the  respondents  are  charged  as  lia- 
ble to  refund  what  was  paid  on  that  contract  on  account  of 
the  fraud  and  mistake  accompanjring  it.  It  is  also  manifest 
that  the  fraud  entered  into  and  contaminated  the  whole 
$6.50,  and  not  merely  the  $5  per  acre,  and  that  the  contract 
set  aside  was  one  for  $6.50,  and  not  $5  per  acre.  And  that 
the  respondents  would  not  have  got  or  taken  the  $5  to  them- 
selves, except  for  the  $6.50  paid  to  their  agent  or  sub-agent, 
and  of  which  he  retained  $1.50  for  his  services. 

It  is  likewise  clear,  that  the  sum  paid  to  an  agent  on  a 
contract,  is  in  law  generally  considered  as  paid  to  the  prin- 
cipal. It  is  as  clear,  that  what  the  agent  retains  by  agreement 
for  his  services,  is  as  much  paid  to  the  principal,  or  in  other 
words,  to  the  agent  on  account  of  the  principal,  as  if  it  all 
passed  through  the  hands  of  the  principal  himself. 

Nor  can  the  grounds  of  justice  or  law  be  satisfied  when  set- 
ting aside  a  contract  for  fraud,  unless  all  is  refunded,  which 
was  paid  <m  it,  whether  a  portion  was  at  first  retained  by  the 
agent,  who  conducted  the  business,  or  whether  it  was  all 
passed  over  to  the  principal,  and  the  same  portion  repaid  by 
him  to  the  agent  for  the  services  of  the  latter.  Still  cases  may 
exist,  where  equity  does  not  require  those  who  may  be  par- 
ties to  the  bill  to  refund  the  whole ;  but  this  is  not  one  of 
those  cases.  Another  view  of  the  transaction  strengthens 
this  conclusion  in  the  present  case,  and  removes  any  doubts 
remaining.  All  the  $6.50  per  acre  was  in  fact  paid  over  to 
the  principals  by  the  agent  and  sub-agent,  but  the  sub-agent 
was  allowed  to  take  a  conveyance  of  another  one-eighth  of 
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the  same  tovrnship,  on  paying'  only  the  difference  between 
its  cost  at  $5  per  acre,  and  the  $1.50  per  acre  to  be  allowed 
to  him  on  the  sale  to  the  plaintiffs. 

So  that  in  reality,  all  the  sums  paid  to  Doggett  went  into 
the  hands  of  the  respondents;  but  $1.50  per  acre  of  it  was 
allowed  on  or  deducted  from  what  Williams,  the  sub-agent, 
would  otherwise  have  been  required  to  pay  on  the  one-eighth 
he  purchased  for  himself. 

Indeed,  but  for  this  last  circumstance,  I  would  not  be 
understood  as  charging  the  parties  to  the  bill  for  notes,  if 
any  existed,  that  run  to  one  not  made  a  party  to  the  bill, 
and  the  money  on  which  never  came  into  their  possession, 
and  to  surrender  which,  if  still  unpaid,  they  might  possess 
no  power.  That  point  I  leave  to  be  settled  when  it  shall 
arise. 

But  on  the  &cta  here  stated,  the  whole  sum,  notes  and 
money,  paid  by  Doggett  as  principal,  all  going  to  the  re- 
spondents, must  be  refunded,  after  the  deductions  before  di- 
rected. 

The  exceptions  to  the  Master's  report,  which  are  sustained 
by  these  views,  are  to  prevail ;  and  those  which  are  over- 
ruled by  those  views  are  not  to  prevail,  and  judgment  must 
be  entered  up  on  the  decree  accordingly. 

It  is  supposed  that  the  clerk  and  the  parties  can  make 
the  computations,  and  draw  up  the  conveyances  to  conform 
to  this  opinion  on  the  decree ;  but  if  they  cannot  without 
difficulty  and  delay,  let  the  same  Master  do  it  on  a  re-com- 
mitment, and  make  further  report  early,  at  the  next  term. 

After  the  pleadings  were  closed  in  this  case,  and  the  evi- 
dence published,  — indeed  since  the  argument  on  the  merits 
was  finished  and  judgment  pronounced  against  the  respond- 
ents, —  an  application  has  been  made  by  Norcross,  one  of 
them,  to  put  in  as  evidence  under  a  cross-bill,  a  dischai^ 
obtained  by  him  in  bankruptcy. 
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It  does  not  appear  yet  with  exactness  when  Norcross  was 
discharged.  The  discharge  is  sworn  to  be  lost^  and  no  copy 
or  duplicate  is  produced.  He  shows  no  efforts  to  file  the 
plea  of  it  till  April,  1845,  and  it  is  said  to  bear  date  as  early 
as  November,  1843.  Some  time  elapsed  between  the  dis- 
chai^  and  those  efforts,  and  that  delay  is  not  accounted  for 
in  any  way. 

There  was  negligence  in  not  employing  counsel  and  fee- 
ing them  until  April,  1845 ;  or  if  Norcross  then  had  counsel 
who  were  apprized  of  Norcross's  wish  to  have  the  bank- 
mptcy  pleaded,  no  resuson  is  known  why  it  was  not  done  at 
May  term,  1845 ;  unless  it  may  then  have  been  considered 
too  late.  No  explanation  is  given  of  this  in  the  papers,  and 
I  am  not  aware  of  any  ground  of  accident,  or  mistake,  or 
fraud,  made  out  to  justify  permitting  a  cross-bill  to  set  out 
tte  discharge  now,  and  attempt  to  defeat  the  claim  of  the 
plaintiff  by  it,  or  permitting  all  the  existing  pleadings  to  be 
set  aside,  and  this  discharge  now  to  be  interposed,  after  an 
ansQccessful  attempt  to  get  rid  of  the  case  on  the  merits,  and 
after  an  omission  to  have  the  discharge  pleaded  as  soon  as 
it  was  obtained. 

A  remedy  by  a  rehearing,  or  bill  of  review,  has  been  re- 
ferred to  in  the  argument,  but  neither  would  be  of  any  avail 
without  a  cross-bill  or  new  pleadings  under  this  bill. 

To  grant  either  of  these,  on  the  facts  now  before  the 
Court,  would  be  to  encourage  negligence,  and  favor,  as  a 
defence,  what  is  inequitable,  certainly,  in  this  stage  of  the 
proceedings.  Young  v.  Keighly^  16  Ves.  348 ;  1  Story,  Eq. 
PI.  $  414;  Baker  V.  Whiting,  1  Story,  218  j  2  Atk.  177, 
533. 

There  is  another  fact  stated  as  to  this,  which  is  material. 
It  is  said  that  the  discharge  was  obtained  before  the  supple- 
mental bill  was  filed;  and,  under  a  full  knowledge  of 
its  existence  and  the  possession  of  it,  no  plea  was  then 
put  in  as  the  law  requires.     Eden  on  Bankr.  425 ;  12  East, 
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664.  Nor  is  it  shown  that  any  attempt  was  then  made  to 
give  it  in  evidence  under  the  general  pleadings  in  the  case. 
Where  a  claim  in  suit  is  one,  which  could  be  properly 
proved  before  a  commissioner  in  bankruptcy,  and  after  the 
pleadings  are  closed,  a  discharge  has  been  obtained,  it  is 
usual  to  plead  it  as  a  defence  at  the  very  next  term,  happen- 
ing after  the  last  continuance. 

Nor  am  I  aware  of  any  practice  to  allow  it  to  be  pleaded 
afterwards,  when  long  delays  have  intervened,  unless  a  good 
excuse  is  given  for  the  delay,  and  on  suitable  terms.  Surely 
it  ought  not  to  be  so  long  after,  that  the  proceedings  in  the 
Banknipt  Court  are  closed,  and  all  dividends  made,  aind 
more  especially  if  the  claim  was  one,  as  here,  about  which 
real  doubt  existed  as  to  its  being  legally  provable  before  a 
commissioner.  It  would  be  unjust  in  such  a  case  to  make 
the  creditor  discontinue,  and  risk  the  proof,  unless  the  de* 
fendaut,  if  he  can,  seasonably  drives  him  to  it  by  a  plea. 
Cook's  Bankr.  Law,  Ch.  6,  ^  2. 

But  however  that  may  be,  I  am  also  satisfied,  that  if  al- 
lowed to  be  now  pleaded,  notwithstanding  the  delays,  the 
present  claim  in  controversy  is  not  of  a  character  rendering 
it  proper  to  have  been  proved  and  tried  in  the  Bankrupt 
Court 

It  is  manifestly  not  a  claim  on  a  contract  to  enforce  it 
Nor  is  it  a  suit  to  recover  a  debt  Almost  every  section  of 
the  bankrupt  laws  refers  to  debts. 

Oenerally,  too,  it  must  be  a  debt  that  the  party  can  swear 
to  in  amount,  (Cook's  B.  L.  187,  225 ;  4  Burr.  2446) ; 
one,  required  formerly  to  be  due  at  the  time  of  bankruptcy, 
(3  Wils.  271)  ;  one,  ascertainable,  though  a  tort,  without  a 
jury ;  and  one,  not  contingent,  till  of  late  years. 

There  must  also  be  no  wrong  or  malconduct  in  the  debtor 
beyond  neglect  3  D.  &  E.  539 ;  Cook's  B.  L.  223;  Par- 
ker  v..  Nortofiy  6  D.  &  E.  696 ;  Bannister  v.  Scott^  Ibid. 
489 ;  Uttersan  v.  Vernon,  4  D.  &  E.  570,  overruled  3  D.  & 
E.  539,  and  sustained  the  above  position. 
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It  will  thus  be  seen,  that  a  bankrupt  who  has  acted /atrjy, 
still  remains  liable  in  many  cases  of  damages,  torts,  &c., 
(Cook's  B.  L.  221,)  on  account  of  the  nature  of  his  liability. 

The  same  result  still  follows  in  some  cases  of  debt,  when 
payable  infviuro  or  when  contingent,  though  seyeral  have 
in  later  days  in  England  been  obviated  by  special  clauses 
in  new  acts  of  parliament,  as  they  have  here,  and  some  by 
exceptions  well  established  in  the  Courts  of  law. 

Thus  damages,  as  well  as  debts,  may  sometimes  be  proyed, 
if  liquidated  or  fixed  and  certain.  In  this  case,  however,  if 
any  damages  can  be  given,  they  are  unliquidated,  and  might 
extend  not  only  to  the  money  received  by  Mr.  Norcross,  but 
if  the  notes  of  the  plaintiff  existed  and  were  in  a  situation 
not  to  be  surrendered,  the  damages  might  cover  their  amount 
also. 

The  objection  here  then  is,  not  that  the  damages,  if  al- 
lowed at  all,  could  not  in  one  event  be  settled  without  the 
intervention  of  a  jury ;  but  that,  in  other  events,  they  might 
not  be  conveniently ;  and  that  it  is  entirely  uncertain  or 
contingent  whether  any  damages  whatever  will  ever  be 
allowed,  —  the  claim  set  up  being  rather  for  a  rescision  of 
Ab  contract,  than  for  any  debt  or  damages  of  any  kind, 
or  to  any  extent.  Utterson  v.  Venum^  4  D.  &  E.  570; 
Ooodtiik  V.  Norths  Doug.  683.  If  a  right  to  damages 
at  all  is  in  dispute  or  uncertain,  and  not  the  amount  of 
them,  the  claim  cannot  be  proved.  Eden  on  Bankr.  130; 
Callen,  110;  Dusary.  Murgatroyd,  1  Wash.  C.  C.  13.  In 
bills  to  rescind  contracts,  often  no  damages  can  be  given,  but 
merely  the  sale  vacated. 

It  is  true,  that  now,  though  not  formerly,  future  debts 
can  be  proved  under  special  clauses  in  the  bankrupt  law, 
and  some  contingent  ones  may  be,  as  where  the  contingency 
occurs  before  the  proceedings  are  finished.  This  may  be 
right  in  such  case,  and  in  some  others  also  it  "  may  be  " 
done,  but  seems  to  be  left  optional  with  the  creditor. 
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The  spirit  of  none  of  the  exceptions,  however,  appears  to 
reach  a  case  like  this,  when  the  claim  is  not  for  either  a  debt 
or  damage,  contingent  or  otherwise,  but  for  a  rescision  of  a 
contract 

In  the  next  place,  it  is  very  doubtful  whether  a  discharge 
in  bankruptcy  can  be  pleaded  against  any  claim  resting 
merely  in  equity  and  not  in  law.  Mediieofs  case,  Strange, 
899;  Hmyards  case,  2  Yes.  sen.  407;  S.  C.  1  Atk.  147; 
1  Peere  Wms.  783 ;  Eden  on  Bankr.  411. 

A  claim  for  relief  in  a  Court  of  Ekjuity  is  a  naked  equity, 
and  not  a. trust,  right,  or  interest,  and  cannot  be  assigned  to 
another.  DutUap  v.  Stetson^  4  Ifason,  349,  363 ;  6  Maule 
&  Selw.  228 ;  2  P.  Wms.  491 ;  8  Yes.  583.  How  could  it 
then  be  proved  in  case  of  bankruptcy  as  a  "  debt  ?  " 

Nor  does  a  commissioner' usually  seem  a  proper  or  compe- 
tent  tribunal  for  trying  compUcated  disputes  in  equity. 

So  a  bankrupt's  discharge  is  not  vaUd  against  a  suit  or 
claim  founded  on  fraud  in  the  defendant  Parker  v.  Norton^ 
6  D.  &  E.  695 ;  OoodtUle  v.  North^  Dougl.  583;  and  here 
fraud  was  alleged  and  found. 

Liability  for  fraud  implies  something  more  than  mere 
debt  or  liability  on  a  contract,  and  unless  the  damages  have 
been  previously  hquidated  by  a  judgment,  and  then  the  lia<* 
bility  is  on  that  rather  than  the  original  cause  of  action,  it 
will  be  difficult  to  find  a  case  where  a  claim  of  that  charac- 
ter is  discharged  by  the  bankrupt  laws.  See  cases  before 
cited. 

This  motion  is,  therefore,  overruled. 


MAT  TERM,  1846.  218 


Sbapley  v.  Raogeley. 


John  R.  Shaplet  in  equity  vs.  James  Ranoeley. 

This  Court  will  not  tnterfefe  in  eqaity,  in  a  case  when  the  parties  appear  to  haTS 
a  fall  remedy  for  their  rights  at  law. 

When  a  disdoeare  is  soaght  here,  and  has  been  obtainedi  the  party  msy  then 
resort  to  a  proceeding  at  law,  if  an  ample  one  exists. 

A  bill  of  peace  does  not  generally  lie  here  in  respect  to  land,  unless  the  complain- 
ant is  or  has  been  in  possession,  or  there  is  a  defect  in  wme  deed,  asked  to  be 
giTen  np. 

An  entry  on  one  piece  of  land  to  foreclose  a  mortgage  covering  several  pieces  in  the 
•aBM  connty  and  town,  and  in  possession  of  the  same  person,  is  good  for  all. 

A  party,  claiming  an  interest  in  land,  who  sees  it  conveyed  to  others  withoat  ob- 
jecting, or  giving  notice  of  his  own  claim,  is  usually  estopped  from  afterwards 
setting  it  up  as  against  that  conveyance. 

Where  A  mortgages  to  B,  and  before  the  foreclosure  takes  effect,  B  agrees  to  rs- 
oeive  the  money  at  a  certain  day  after  the  time  of  foreclosure  expires,  and  does 
do  it,  and  then  by  direction  of  A  transfers  his  right  to  C,  who  bad  advanced  most 
of  the  money  for  A,  it  was  held,  that  this  was  not  to  be  considered  a  payment 
and  disefaaq;e  of  the  mortgage,  but  a  conveyance  of  the  land  after  foreclosure  to 
C.  And  though  C,  therefore,  gave  a  writing  in  a  few  days  to  A  to  convey  to  him 
oo  the  payment  of  what  had  been  advanced  by  C  with  interest,  this  did  not 
make  C's  title  that  of  a  mortgagee.  So  that  it  couki  not  be  extended  on  by  his 
creditors,  though  C,  on  a  tender  to  him  of  what  was  dne  by  A,  would  be  held 
strictly  to  a  specific  performance  of  his  contract,  if  no  rights  of  third  persons  had 
intervened  ;  and  might  in  equity  be  considered  as  holding  in  trust  or  mortgage 
fat  A,  should  he  choose  to  claim  it. 

A  person,  who  had  a  subsequent  deed  of  the  separate  piece  of  land,  and  assisted 
in  the  entry  by  B,  and  in  the  conveyance  by  B  to  C,  without  giving  notice  of  his 
claim,  and  who  bss  paid,  or  tendered  nothing  to  B  or  C,  is  not  entitled  to  redeem, 
or  to  pay  the  money  named  in  C's  contract  with  A,  and  have  a  release  of  the 


Tms  was  a  bill  in  equity.  Among  other  things  it  alleged, 
that  John  Spring  and  Olive  Spring,  his  wife,  on  the  4th  of 
January,  1830,  mortgaged  to  the  President,  Directors,  and 
Company,  of  the  Saco  Bank,  the  mansion-house  of  said 
^ring,  and  several  lots  of  land  adjoining,  and  a  three  acre 
piece,  being  }he  same  bargained  to  Thomas  Gerrisb.  The 
object  was  to  secure  a  note  from  Spring,  to  said  corporation, 
of  the  same  date  for  $6000,  payable  in  two  years  with  in- 
chest.   The  bill  further  averred,  that  on  the  14th  of  April, 
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1832,  Spring  conveyed  to  Ether  Shepley  his  right  to  redeem 
said  three  acre  piece,  and  which  right  on  the  5th  of  April, 
1843,  said  Ether  conveyed  to  the  complainant 

It  was  then  alleged,  that  the  hank  on  the  9th  of  May  or 
June,  1833,  through  said  Ether  Shepley,  their  attorney,  en- 
tered the  mansion-house  of  Spring,  to  foreclose  said  mort- 
gage, hut  did  not  go  upon  the  three  acre  piece,  which  was 
near  in  the  same  town,  but  separate ;  and  leaving  said  Spring 
still  in  possession  of  all  the  mortgaged  premises. 

It  was  next  alleged,  that  the  bank,  on  the  30th  of  Sep* 
tember,  1833,  conveyed  all  its  property  in  trust  to  Jona. 
King,  George  Thatcher,  and  Samuel  Hartley,  and  on  the 
last  day  for  the  redemption  of  the  mortgaged  premises,  said 
Spring  applied  to  King,  the  business  member  of  the  trustees, 
and  offered  to  settle  the  amount  due.  But  as  most  of  the 
payment  was  proposed  to  be  made  by  a  check  drawn  on 
the  Manufacturers'  and  Traders'  Bank  in  Portland  by  David 
Webster,  payable  at  a  future  day,  it  was  arranged  to  post- 
pone the  completion  of  the  business  till  that  day ;  when  the 
check  being  paid,  and  the  balance  in  money,  the  notes  and 
mortgage  deed  were  the  next  day  given  up  to  Spring,  and  a 
release  executed  to  said  Webster,  the  drawer  of  the  check, 
of  all  the  premises  and  the  rights  of  the  Saco  Bank  therein. 
This  was  done  at  the  request  of  Spring,  and  through  his  agen- 
cy, in  the  absence  of  Webster ;  and  the  deed  was  drawn  by 
said  Ether  Shepley,  and  acknowledged  before  him.  It 
was  further  averred,  that  Webster,  on  the  18th  of  April, 
1838,  conveyed  his  interest  in  the  premises  to  one  Daniel 
Burnham,  and  he  conveyed  the  same  to  Rangeley,  the  re- 
spondent That  Rangeley  had  also,  on  the  9th  of  July,  1839, 
extended  an  execution  on  the  same  for  a  judgment  recovered 
by  him  against  Webster ;  that  the  mortgaged  p^remises,  inde- 
pendent of  the  three  acre  piece,  were  worth  more  than  the 
money  due  Webster  for  his  advances ;  and  after  asking  a 
disclosure  on  certain  points,  the  bill  prays  that  the  three 
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acre  piece  ''  stand  discharged,  redeemed,  and  relieved  free 
of,  and  from  said  mortgage,  and  that  the  lev7  of  said  Range- 
ley  on  the  same,  may  be  declared  to  be  inoperative  in  law, 
and  that  Rangeley  may  be  required  to  release  all  right  to 
your  orator  to  said  three  acres,  or  be  perpetually  enjoined 
from  selling  the  same  to  the  injury  of  the  title  of  your 
orator." 

The  answer  of  Rangeley  admitted  most  of  the  &cts 
averred,  and,  among  other  things,  the  continued  occupation 
of  all  the  premises  by  Spring  to  this  time ;  but  denied  that 
without  the  three  acre  piece,  their  value  was  sufficient 
to  pay  the  amount  due  to  Webster  from  Spring,  and  averred 
that  the  title  in  the  whole  passed  to  Webster  from  the  Saco 
Bank,  and  had  been  attached  by  Rangeley  in  his  suit  against 
Webster,  before  Webster  conveyed  to  Bumham,  and  was 
DOW  by  his  extent  vested  absolutely  in  himself,  Rangeley. 

It  is  not  deemed  important  here  to  notice  the  other  plead* 
ings  or  the  evidence  in  the  case ;  but  they  will  hereafter  be 
referred  to  when  material  to  the  points  on  which  the  bill  is 
disposed  o£ 

The  case  was  argued  at  the  October  term,  1845,  George 
F.  Shapley^  for  the  complainants;  and  Charles  Davis  and 
jSm»,  for  the  respondent. 

WooDBUBT,  J.  Several  of  the  facts  in  this  case,  which 
are  sufficient  to  dispose  of  it,  seem  but  little  controverted ; 
and  the  chief  difficulty  is  in  respect  to  the  law.  The  orig- 
inal owner  of  the  mortgaged  premises  appears  never  to 
have  been  ejected  from  them ;  and  in  a  suit  at  law  against 
him  by  the  complainant  to  recover  the  three  acre  piece, 
which  is  now  in  contest,  his  rights,  if  any,  as  against  the 
complainant,  can  be  fully  settled ;  and  in  a  like  manner  can 
those  of  Rangeley  be,  should  he  ever  obtain  possession  under 
the  suit  which,  by  his  answer  it  *  seems,  he  has  already 
commenced  against  Spring. 
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Why  should  this  Court  then  interfere,  when  the  rights 
of  the  parties  can  fully  be  adjusted  at  law  ?  Caherley  t. 
WUUams,  1  Ves.  jr.,  210,  213. 

No  mistake  is  averred,  nor  any  fraud,  nor  misrepresenta- 
tion on  the  part  of  the  respondent  It  is  true,  that  a  dis- 
closure has  been  asked  on  certain  points ;  but  this  has  been 
obtained ;  and  hence,  so  far  as  the  bill  may  be  regarded  as 
brought  for  discovery,  its  purpose  has  already  been  an- 
swered. 

Nor  is  it  here  a  good  ground  for  application  to  us,  that 
the  complainant  fears,  qma  Hmetj  being  disturbed  by  the 
respondent,  and  hence  brings  a  bill  of  peace.  He  must  first 
have  been  in  possession,  or  have  shown  a  better  title  than  the 
respondent,  or  a  defect  in  some  deed  asked  to  be  given  up, 
in  order  generally  to  justify  such  an  application.  Story, 
Eq.  Jur.  §  703,  et  seq, ;  Hamilton  v.  CufMnings^  1  Johns. 
Ch.  R.  517,  523 ;  Devonsher  v.  Newenham^  2  Scho.  &  Lef. 
199,  208.  But  considering  this  doubtful,  were  we  to  go  at 
length  into  the  other  prayers  of  the  bill,  it  would  be  difficult 
to  find  sufficient  ground  for  granting  them  in  any  equities 
of  the  case,  that  are  clearly  established. 

The  original  mortgage  to  the  bank  embraced  the  three 
acre  piece  as  a  part  of  its  security.  The  entry  to  foreclose, 
by  the  agent  of  the  bank,  was  evidently  intended  to  cover 
that  piece,  as  well  as  the  rest  of  the  mortgaged  premises. 

According  to  several  cases,  such  an  entry  on  one  piece  is 
good  for  all  in  possession  of  the  party  within  the  same 
county  whenever  it  is  so  intended.  Co.  Lit  253,  a ;  Cfreen 
v.  Liter,  8  Cranch,  229,  250 ;  Steams  on  Real  Actions,  45 ; 
Thayer  v.  Smithy  17  Mass.  429,  431. 

It  was  treated  like  the  rest  in  the  subsequent  deed  of  it 
with  the  rest  to  Webster.  And  it  would  not  answer  in 
equity  to  let  the  complainant,  who  stands  in  Ether  Shepley's 
shoes,  as  his  grantee,  and  by  agreement  seeks  no  greater 
rights  than  this  grantor  would  have,  or  stands  open  to  all 
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the  equities  and  law,  that  exist  against  Ether  Shepley,  set  up 
in  behalf  of  himself,  that  his  entry  for  the  whole,  as  agent  for 
the  bank,  and  his  writing  a  deed  for  the  whole  to  Webster, 
and  taking  the  acknowledgment  of  it  for  the  whole,  ought 
now  to  be  considered  as  operative  only  for  a  part. 

If  parties,  claiming  an  interest  in  lands,  look  on  and  see 
it  conireyed,  or  take  part  in  the  transaction  without  com- 
plaint or  objection,  they  are  usually  estopped  in  equity  from 
afterwards  setting  up  a  title  against  the  grantees  and  those 
holding  under  them. 

This  rule  rests  rather  on  the  tendency  of  such  conduct  to 
mislead,  than  on  any  deceit  actually  intended,  or  actually 
practised  in  each  case.  1  Story,  Eq.  Jur.  $  385 ;  Hatch  v. 
Kimball,  16  Maine,  146 ;  Brig  Sarah  Ann,  2  Sumn.  206 ; 
2  Cow.  246.  The  rule  is  similar  now  at  law  in  sales  of  per- 
sonal property,  1  Story,  Eq.  Jur.  $  385.  See  a  strong  case  in 
Tlwmpson  t.  Sanborn,  UN.  Hamp.  201,  and  cases  there  cited; 
2  Kent,  C.  483,  note,  qui  tacel,  consentire  videtur ;  1  John. 
Ch.  R.  354 ;  12  Yes.  85 ;  and  other  cases  cited  in  Kent 

In  the  present-  instance  no  design  whatever  appears  to 
have  existed  to  defraud,  but  the  omission  to  set  up  a  claim 
to  the  three  acre  piece,  or  give  notice  of  an  hostile  interest 
in  it,  arose  probably  from  forgetfulness. 

If  we  look  into  the  general  features  of  the  transaction, 
independent  of  this  objection,  the  equities  of  the  case  favor 
the  title  of  the  respondent  rather  than  the  complainant 

Provided  no  decisive  principle  stands  in  the  way,  it  is 
manifestly  proper,  that  the  conveyance  by  the  bank  to  Web- 
ster should  be  construed  according  to  the  real  intent  of  the 
parties  in  interest  in  making  it     Wade  v.  Howard,  11  Pick. 


The  trustees  of  the  bank  evidently  knew  that  Spring  un- 
derstood and  expected  that  the  mortgage  should  not  be  con- 
sidered as  foreclosed,  so  as  to  prevent  him  from  obtaining 
the  premises  from  the  bank  on  paying  the  amount  due  at  the 
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time  the  check  became  payable.  And  on  the  other  hand, 
the  trustees  were  willing  to  accede  to  this,  so  far  as  they 
might,  without  relinquishing  any  advantage  and  security 
for  their  debt,  which  they  had  obtained. 

In  order  to  accomplish  safely  both  of  these  ends,  the  par- 
ties might  be  considered  as  agreeyig  in  substance  to  the  fore- 
closure of  the  mortgage,  for  the  stronger  security  of  the 
bank,  because  actual  payment  had  not  been  made ;  but  at 
the  same  time  agreeing  further  to  a  conveyance  of  the  prem* 
ises  to  Spring  or  any  of  his  creditors,  who  might  complete 
the  payment  of  the  mortgaged  debt  as  soon  as  the  check 
should  fall  due. 

It  would  be  unjust  to  treat  the  transaction  as  a  payment 
and  a  mere  discharge  of  the  mortgage.  Willard  v.  Harvey^ 
6  N.  Hamp.  252.  Because  that  would  strip  Webster,  who 
advanced  most  of  the  money,  of  all  security  for  it ;  and  it 
would  do  this  also  against  the  clear  intent  of  Spring,  the 
mortgagor,  who  not  only  procured  a  conveyance  of  the 
premises  to  be  made  to  Webster  by  the  bank,  which  is  in« 
consistent  with  an  intent  merely  to  discharge  the  mortgage, 
but  took  back  a  writing  from  Webster,  stipulating  to  permit 
Spring  to  pay  him  the  sum  advanced  at  any  time  within 
three  years ;  and  then  to  receive  back  a  conveyance  of  the 
premises.  AH  this  shows  explicitly  Springes  intention  not 
to  have  the  money  paid  to  the  bank  applied  simply  to  dis- 
charge the  mortgage,  but  rather  to  have  the  bank's  title 
under  it  conveyed  to  some  third  person.  See  on  this  Powell 
on  Mort.  1088 ;  2  Cow.  248 ;  Gleasan  v.  Dyke,  22  Pick. 
390;  Smith  v.  Moore,  UN.  Hamp.  55,  62,  and  cases  there 
cited ;  5  Ibid.  252,  430. 

Under  these  views,  it  is  quite  clear,  that  the  parties  must 
in  equity  be  regarded  as  intending  to  have  an  absolute  es- 
tate exist  in  the  bank,  but  under  a  stipulation  that  it  should 
be  conveyed  to  Spring  or  his  appointee,  at  the  time  the 
check  became  payable,  if  the  money  was  tlien  paid;  that 
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8Qch  an  estate  was  conveyed  to  Webster  by  the  bank,  he 
being  properly  selected  by  Spring  to  receive  the  conveyance 
GO  account  of  his  having  advanced  most  of  the  money,  and 
that  Webster  thenceforward  held  an  absolute  estate,  and  not 
an  assignment  merely  of  a  mortgage.  Jame$  v.  Johnsanj 
6  John.  Ch.  R.  417. 

It  was  not  an  assignment  of  the  mortgage  merely,  for 
other  reasons,  because  it  had  become  foreclosed,  and  must 
be  80  considered  in  order  to  enforce  the  views  of  the  parties, 
and  the  equities  of  the  case.  Nor  does  it  purport  to  be  a 
mere  assignment,  as  the  note  and  mortgage  deed  were  given 
np  to  Spring  rather  than  transferred  to  Webster,  —  he  get- 
ting a  conveyance  of  the  premises  only.  Had  he  been  a 
mere  assignee  of  the  mortgage,  the  respondent's  extent  on 
his  interest  would  probably  be  irregular  and  invalid,  and 
hence  of  no  avail.  Blanchard  v.  Colbum^  16  Mass.  346 ; 
EaUm  V.  Whiting,  3  Pick.  484 

So  if  Webster's  writing  executed  to  Spring  could  have 
converted  the  title  he  acquired  into  a  mortgage,  no  legal 
interest,  that  could  be  extended  on,  remained  in  him. 

But  Webster's  writing  to  Spring  was  not  sealed,  nor  given 
the  same  day  with  the  deed ;  nor  was  it  an  agreement  be- 
tween the  parties  to  the  deed.  And  this  would  prevent  it 
from  being  what  it  otherwise  might  be,  a  defeasance,  and  the 
deed  coupled  with  it  a  mortgage  on  its  face.  Wendell  v. 
Merrimack  Bank,  9  N.  Hamp.  404 

It  is  clear,  that,  but  for  the  circumstance  of  the  writing 
not  being  between  the  grantor  and  grantee  in  the  deed,  it 
might  be  held  in  chancery,  if  Webster  could  sue  Spring  for 
the  money,  that  such  writing  converted  the  deed  into  a 
mortgage.  6  Johns.  Ch.  R.  417;  James  v.  Marejfy  2  Cow. 
246;  Flagg  v.  Mann,  2  Sumn.  486 ;  4  Kent,  C.  141  ;.2  Story, 
Eq.  Jur.  ^  1020 ;  Porter  v.  Nelson,  4  N.  Hamp.  130 ;  Dey  v. 
Dunham,  2  Johns.  Ch.  R.  182 ;  S.  C.  16  Johns.  R.  656.  Possi- 
bly Spring,  if  he  choose,  might  in  chancery  have  the  land 
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charged  with  a  trust  or  mortgage,  before  any  third  person 
had  bought  or  levied  on  the  premises  without  notice  of 
Spring's  claims. 

But  as  to  such  third  persons  levying  on  it,  or  purchasing  as 
here,  without  notice,  the  title  of  Webster  must  be  deemed  an 
absolute  one ;  and  although  the  Court  would  go  far,  when 
the  rights  of  no  third  persons  had  intervened,  to  enforce  a  spe* 
cific  performance  of  this  contract,  if  not  to  charge  the  land 
with  it  in  trust  or  mortgage  in  case  of  seasonable  payment  by 
Spring  or  his  assignee,  and  application  for  that  purpose, 
yet  this  does  not  change  the  interest  that  passed  from  the 
bank.  In  Rangeley  v.  Spring,  21  Maine,  130,  137,  it  seems 
to  have  been  settled,  on  a  state  of  facts  much  as  in  this 
case,  that  a  freehold  estate  at  least  has  vested  in  Rangeley. 

These  conclusions  seem  well  to  protect  every  interest,  that 
has  been  concerned  in  the  transaction,  whether  in  lending  or 
borrowing ;  and  do  not  affect  unfavorably,  in  an  equitable 
view,  any  subsequent  purchasers  from  Spring,  like  Shapley, 
of  the  three  acre  lot 

Shapley  has  paid  nothing  since  to  entitle  him  to  any  new 
position,  coming  in,  as  he  did,  originally  after  the  bank,  and 
therefore  should  so  come  now.  Nobody  else  has  paid  any 
thing  in  his  behalf  with  a  view  to  give  him  a  new  or  better 
position.  On  the  contrary,  he  has  looked  on  in  silence,  and 
seen  others  perfect  their  prior  rights ;  nor  have  they  as  yet, 
it  is  supposed,  realized  any  thing  beyond  the  prior  debts  from 
all  the  mortgaged  premises.  And  if  the  evidence  were  less 
doubtful  as  to  the  value  of  the  whole  compared  with  the 
whole  debt,  it  does  not,  after  a  foreclosure,  authorize  us  to 
recal  a  part  of  the  premises  as  in  this  bill  is  prayed,  nor  to 
re-open  the  right  to  redeem  in  behalf  of  him,  when  this  is 
not  prayed  for.  But  the  proper  course  for  the  complainant, 
if  the  whole  mortgaged  premises  near  the  time  of  the  fore- 
closure were  worth  more  than  the  debt,  was  to  have  gone 
forward  and  paid  it,  and  got  an  assignment  of  the  whole 
before  the  time  expired. 
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That  would  have  vested  an  absolute  estate  in  him  of  the, 
three  acre  piece,  if  Mrs.  Spring  be  not  interested  in  it,  and 
Spring  could  not  have  redeemed  the  rest  of  him  without 
paying  the  whole  debt    Saunders  v.  Frosty  5  Pick.  239. 

But  on  the  case,  as  it  now  stands,  we  see  no  equity  that 
Requires  us  to  interfere.  More  especially  is  this  the  case  if 
Mrs.  Spring  did  not  join  in  the  deed  to  him,  provided  she  is 
interested  in  the  three  acre  lot.  But  hef  rights  we  do  not 
examine,  as  it  does  not  become  necessary  for  a  just  disposal 
of  the  case. 

Bill  dismissed,  with  costs. 


The  United  States  vs.  Cyrus  Libby. 

If  a  vessel  sail  from  the  United  States,  owned  hy  a  citizen  and  noder  instractions 
to  eorrespoDdents  in  Rio,  to  sell  her  within  a  limited  price  or  charier  her,  the 
eoaimencement  of  her  Toyage  is  legal  on  its  face.  If  the  consignees  charter  her 
10  a  Braziliao  for  one  year,  at  the  ordinary  rale  of  freight,  and  not  to  be  employed 
in  carrying  merchandise  or  passengers,  which  are  nnlawfal,  the  charter  on  its  face 
is  legal.  If  under  it,  goods  are  put  on  board,  consisting  of  rom,  cotton  goods, 
brass  rings,  gunpowder,  &e.,  suitable  for  sale  or  exchange  in  Africa  for  slates, 
and  these  articles  with  their  owner,  are  carried  to  their  eastern  coast  thereof,  and 
landed  at  slaTe  factories,  this  standing  alone  is  not  prohibited  by  any  act  of  Con- 
gress. 

But  this  and  other  acta  of  the  captain,  sneh  as  seeing  the  purchase  of  slates  there 
by  the  owner  of  the  goods,  the  shipment  of  them  to  Brazil  in  other  vessels,  and 
tbe  bringing  him  and  other  free  persons  hither,  who  had  an  interest  in  the  slate 
trade,  are  etidence,  from  which  it  is  competent  for  the  jury  to  infer,  unless  satis- 
lactorily  rebutted,  that  the  master  was  himself  intentionally  co5perating  and  in- 
tefpsted  in  the  slate  trade,  and  taking  a  part  in  its  gains  and  criminality. 

But  he  would  not  be  liable  for  a  capital  offence,  committed  on  board  his  own  tessel, 
unless  he  did  so  cooperate,  and  decoy,  force  or  receive  some  African  on  board 
there,  with  intent  to  make  him  a  slate. 

If  one  came  on  board  there  with  other  blacks,  the  crew  of  the  pilot,  and  staid  but  a 
few  hours,  and  the  captain  was  busily  engaged,  and  did  not  know  him  to  be  a 
slate,  on  his  way  to  be  sent  in  another  teasel  to  Brazil,  it  was  not  such  a  reoeit- 
ing  of  him  as  the  law  contemplates. 
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So  if  he  received  two  other  Africans  on  board  there,  and  brought  them  to  Braail, 
withont  actttsUy  supposing  tbem  to  lie  free,  be  woald  he  guilty,  either  of  a  mis- 
demeanor or  capital  ofieoce,  as  he  'was  merely  carrying  them  for  others,  or  was 
aiding  and  acting  with  others  as  a  participator  in  the  design  to  make  men  slaves 
longer,  who  were  before  in  bondage,  or  to  redace  those  to  slsTory,  who  were  be- 
fore free.  « 

It  was  adjudged  to  be  competent  evidence  against  him  as  to  his  intent  on  these  points, 
that  his  Tessel  was  chartered  by  persons  who  turned  oot  to  be  slave-dealers; 
remained  a  year  or  more  in  their  company  and  employment  in  carrying  merchan- 
dise and  free  passengers;  knew  their  business  in  Africa ;  and  returned  to  Braxii 
in  their  company. 

So,  on  the  other  hand,  ir  was  ruled  to  be  competent  for  htm  to  show,  that  he  took 
no  persons  on  board  his  vessel,  knowing  them  to  be  slaves ;  that  he  neither 
bought,  nor  sold,  nor  kidnapped  any ;  that  the  two  blacks,  whom  he  knowingly 
received  on  board  snd  brought  to  Brazil,  had  free  papers,  as  if  manumitted,  and 
that  he  believed  them  not  to  be  slaves. 

It  was  adjudged  to  be  evidence  of  the  genuineness  of  their  manumission  papf^rs,  that 
they  were  attested  and  sealed  by  persons,  purporting  to  be  Portuguese  notaries 
public  on  that  coast,  and  who  had  acted  as  such  in  other  business ;  that  they  were 
on  the  kind  of  paper  and  under  the  stamp  used  there  in  the  public  offices,  were 
lodged  with  the  proper  authorities  in  Brazil,  and  the  Portaguese  consul  there  cer- 
tified to  the  notaries  being  regular  officers  of  his  government,  and  that  the  Ameri- 
can consul  at  Rio  obtained  and  sent  to  this  country  all  these  papers  with  transla- 
tions. 

It  was  ruled,  that  they  must  be  presumed  to  have  been  executed  at  their  date,  if  no 
evidence  appeared  to  the  contrary  ;  and,  though  this  and  the  other  matter  just 
referred  to,  might  fail  to  satisfy  the  jury,  that  the  papers  were  in  truth  genuine, 
yet  if  they  believed  the  master  supposed  tbem  to  be  genuine,  snd  took  the  two 
Africans  who  bad  them,  on  board,  supposing  them  to  be  in  truth  free,  he  was  not 
liable  to  punishment. 

To  show  the  intent  of  the  master,  any  acts  by  him  on  the  voyage,  and  so  near  the 
time  of  the  offence  charged  in  the  indictment  as  to  be  connected  with  it  and  bear 
on  it,  were  admitted  on  the  part  of  the  United  States ;  but  not  what  was  done  ia 
a  previous  voyage  on  the  western  coast  of  Africa. 

A  passenger  is  not  one  of  the  crew  or  ship's  company,  within  the  meaning  of  the  act 
of  Congress. 

If  a  principal  in  a  transaction  be  not  liable  under  our  laws,  another  cannot  be  charged 
merely  for  aiding  and  abetting  him,  unless  the  other  do  acts  himself,  which  render 
himself  liable  as  a  principal. 

Intents  and  acts,  tending  to  make  some  one  a  slave,  are  both  necessary  under  the 
act  of  Congress  of  1820,  ch.  1 13,  to  convict  a  person  of  a  capital  offence ;  though 
under  other  laws  of  Congress  a  person  may  be  guilty  of  a  misdemeanor  for  merely 
transporting  slaves  from  one  place  to  another  abroad. 

Nothing  can  be  punished  under  the  laws  of  the  United  States,  which  they  do  not 
make  criminal ;  and  the  transportation  of  any  kind  of  goods  to  Africa  by  the 
owner  or  a  carrier,  is  not  yet  made  a  crime  by  any  act  of  Congress,  independent 
of  the  intent  with  which  it  is  done. 
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The  eoocUmtimi  and  laws  hare  contemplated  that  slavery  is  to  be  safely  abolished 
IB  this  eouotry,  by  catting  off  additions  to  it  of  ignorance  and  paganism  from 
abroad,  and  ele rating  its  riclims,  so  as  in  time  to  be  usefully  returned  to  Africa, 
er  made  fit  fcH*  emancipation  here.  And  it  is  to  he  abolished  in  Africa,  not  only  by 
idrainiiig  to  purchase  slayes  there,  but  by  cirilizing  her  people,  so  as  not  to  mske 
prisooers  of  war  slares,  and  producing,  by  industry  and  arts,  other  articles  with 
which  to  bay  foreign  merchandise. 

This  was  an  indictment  against  the  defendant,  belonging  to 
Scarborough,  in  this  State,  as  master  of  the  brig  Porpoise,  a 
vessel  owned  by  citizens  of  the  United  States.  He  was 
chained  with  having  received  on  board  said  brig  on  the  8th 
of  December,  1846,  within  flow  of  the  tide,  at  a  place  called 
Lorenzo  Marquez,  on  the  eastern  coast  of  Africa,  a  negro 
called  Luez,  not  held  to  service  by  the  laws  of  the  United 
States  or  either  of  them,  and  with  an  intent  to  make  him  a 
slave. 

The  defendant  was  arraigned  on  this  indictment  at  an 
adjourned  session  of  the  Court  in  August,  1845,  when  the 
indictment  was  found,  and  pleaded  thereto  not  guilty. 

The  trial  came  on,  July  7th,  1846,  and  after  a  full  hearing 
was  committed  to  the  jury  on  the  16th  of  that  month,  under 
the  following  rulings,  and  also  the  following  charge  of  the 
Court  on  the  various  questions  of  law  arising  in  the  cause. 

Most  of  the  facts  will  be  stated  in  the  opinions  of  the  Court, 
that  are  necessary  to  understand  the  groimds  of  the  law  up- 
on them. 

It  is  sufficient  to  say  here,  that  the  Porpoise  was  proved  to 
belong  to  G.  Richardson,  of  Gorham,  Maine,  and  to  have 
sailed  from  Portland  in  1842,  on  a  freighting  voyage,  under 
the  command  of  Libby,  both  being  American  citizens 

He  was  instructed  when  reaching  Rio  Janeiro,  as  he  did 
in  January,  1843,  to  report  to  Wright,  Maxwell  &  Co.,  as 
consignees,  with  authority  in  them  to  let  her  for  freight,  or 
sdl  her  at  a  limited  price  named  in  the  instructions. 

On  the  1 4th  of  January,  1843,  they  entered  into  a  charter 
party  for  her  with  one  Franceco,  a  Brazilian,  for  one  year. 
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and  as  much  longer  as  was  necessary  to  complete  any  voy- 
age then  begim,  at  the  rate  of  900  milreas  (about  $460)  per 
month,  and  to  carry  no  persons  not  free,  and  no  goods  illegal 
in  character. 

She  sailed  thence  for  the  eastern  coast  of  Africa  the  next 
month,  with  certain  merchandise  and  free  passengers  oq 
board,  as  hereafter  described,  and  while  on  the  coast  of  Africa 
and  on  her  return  was  employed  in  the  manner  which  will 
be  stated  in  the  opinion  of  the  Court 
,  On  her  return  she  was  informed  against  by  Jdmson,  a  fiw 
colored  man  on  board,  who  had  been  severely  punished  ia 
Africa  for  taking  a  boat  ashore  without  leave,  and  after  ex- 
amination at  Rio  before  the  American  minister,  consul,  and 
the  commander  of  the  American  squadron,  was  sent  home  by 
the  latter  for  a  breach  of  the  laws  of  the  United  States  against 
the  slave  trade. 

Haines,  district  attorney,  for  the  United  States.  Fessem- 
den  and  Debbns,  for  the  prisoner. 

WooDBURT,  J.,  made  the  following  rulings,  and  gave  the 
following  opinions  in  the  progress  of  the  case. 

In  the  course  of  the  trial  the  counsel  for  the  government 
offered  evidence  in  order  to  show  Libby's  knowledge  and 
intents  in  this  voyage,  that  while  on  the  eastern  coast  of 
Africa  he  had  received  on  board  the  Porpoise,  not  only  the 
boy  called  Luez,  and  the  sole  one  named  in  the  indictment, 
but  another  boy  by  the  name  of  Pedro,  who  was  a  slave  and 
a  brother  of  Luez,  and  at  another  port  another  boy  by  the 
name  of  Guilheme. 

And  the  government  proposed  to  prove,  also,  some  facts 
which  took  place  on  a  prior  voyage  of  the  defendant  in  the 
Porpoise,  on  the  western  coast  of  Africa,  under  the  same 
general  charter  party,  and  urged  the  admission  of  all  this  for 
the  purpose  of  showing  the  knowledge  of  Libby  of  the  illegal 
objects  of  the  hirers  of  the  vessel,  and  of  the  slave  character 
of  the  black  Luez,  when  he  was  taken  on  board. 
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The  Court  ruled  that  any  thing  done  by  Libby,  or  those 
who  chartered  the  vessel  during  the  voyage,  and  near  the 
time  when  Luez  was  taken  on  board,  might  be  shown  in  order 
to  prove  his  knowledge  and  intents,  but  nothing  of  a  separate 
and  independent  character,  transacted  at  a  different  place 
and  on  a  different  voyage,  and  so  distant  in  time  as  not  to 
bear  on  this  transaction,  nor  he  be  likely  to  come  prepared  to 
meet  or  rebut  it  on  this  trial.  See  The  People  v.  Hopson,  1 
Denio,  574 

On  the  same  principle,  it  was  ruled  that  questions  could 
not  be  asked  as  to  what  afterwards  became  of  some  of  the 
slaves  put  an  board  a  vessel  called  the  Kentucky,  that  sailed 
to  Brazil  from  that  part  of  the  African  coast,  while  Libby 
was  there,  unless  the  government  proved  first  some  connect 
tkm  in  interest  and  business  between  the  Kentucky  and 
libby,  or  between  those  slaves  and  the  receiving  Luez  on 
boaid  the  Porpoise^  which  is  the  only  charge  in  the  present 
indictment. 

The  letters  of  G.  Richardson,  the  owner,  as  well  as  of  his 
consignees,  written  to  Libby  before  Luez  was  on  board,  and 
giving  instructions  as  to  the  object  and  character  of  the  voy- 
age, though  objected  to  by  the  government  as  not  being  com- 
petent evidence,  were  admitted  as  a  part  of  the  res  gestae  to 
show  the  design  with  which  the  vessel  was  sent  from  this 
cimntry  and  chartered,  and  if  believed  to  be  written  honestly 
and  not  as  a  cover  or  artifice  to  conceal  illegal  objects,  the 
jury  were  instructed  they  should  tend  to  rebut  any  improper 
views  in  the  outset  in  this  voyage  of  the  Porpoise.  But  if 
designed  to  conceal  illegal  objects,  they  were  an  aggravation 
of  the  offence.  So  letters  of  freedom  or  acknowledgments  of 
manumission  to  Pedro,  at  Lorenzo  de  Marks,  and  to  Guil- 
heme,  at  Inhambane,  made  before  persons  styling  themselves 
to  be  notaries  public  of  the  Portuguese  government  with  their 
seals  annexed,  were  also  allowed  to  go  to  the  jury,  though 
objected  to  by  the  counsel  for  the  United  States^  (Peake,  Ev. 
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73;  9Mod.  66;  8  Wheat  333;  Story  on  BUls,  $  276;  10  Ptet 
170 ;  1  Greenl.  Ev.  ^  4, 6 ;  1  Denio,  376,)  and  permission  was 
given  Libby  to  offer  any  evidence  in  his  power  as  to  their  being 
genuine,  and  as  to  his  having  possession  of  them,  believing 
them  to  be  genuine  when  these  boys  were  received  on  board. 
The  Court  said  it  should  instruct  the  jury  that,  being  under 
the  signature  and  notarial  seals  of  persons  purporting  to  be 
notaries  public,  they  might  be  considered  prima  fade  genu* 
ine,  without  any  collateral  proof.  Notarial  seals  need  not  be 
proved,  but  must  be  judicially  taken  notice  of.  1  Greenl.  Ev. 
$6;  12  Mod.  345;  2  Esp.  700;  6  Cranch,  335;  6  Serg.  &  R. 
484;  3  Wend.  173;  Bayley  on  Bills,  515.  They  are  also 
to  be  presumed  to  have  been  executed  at  the  time  of  their 
date,  (1  Best  on  Presumptions,  116,)  which  was  before  the 
boys  came  on  board.  The  Court  allowed  in  evidence,  to 
corroborate  them  and  strengthen  the  probability  that  they 
were  executed  before  Libby  left  the  coast,  the  facts  that  the 
paper  had  the  royal  water-marks  on  it,  such  as  is  used  by  the 
Portuguese  public  officers  there;  that  it  had  also  the  stamps 
for  duties  which  are  affixed  there;  that  it  was  like  other 
paper  in  appearance  and  texture  and  marks,  which  is  used 
there  for  public  purposes ;  that  the  name  of  one  of  the  nota- 
ries is  the  name  of  a  person  known  to  have  acted  as  a  Portu- 
guese notary  public  there  on  other  occasions ;  that  the  seal, 
annexed  to  a  passport,  connected  with  one  of  the  documents, 
is  the  seal  used  by  the  officers  of  the  Portuguese  government 
there ;  that  these  papers  were  lodged  with  the  regular  au- 
thorities at  Rio,  when  the  Porpoise  arrived  there,  and  were 
forwarded  here  with  a  certificate  on  each,  by  a  person  pur- 
porting to  be  a  Portuguese  consul,  stating  that  the  notaries, 
signing  and  siealing,  were  legal  officers  of  Portugal  on  the 
eastern  coast  of  Africa,  and  were  accompanied  with  translar- 
tions  of  all  into  English,  and  were  so  forwarded  under  the 
signature  of  the  American  consul  at  Rio,  as  having  been 
applied  for  by  Libby,  the  prisoner. 
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These  facts  and  circumstances  were  all  permitted  to  go 
to  the  jury  for  their  consideration,  but  under  instructions 
given  upon  them  in  the  charge,  that  the  papers  purporting 
to  be  manumissions,  should  have  no  weight,  unless  in  the 
end  they  believed,  from  all  the  testimony,  that  the  ac- 
cused had  them  in  his  possession,  or  had  seen  and  believed 
them  to  be  genuine  when  he  took  Pedro  and  Guilheme  on 
board. 

And  if  he  so  had  them,  or  so  saw  and  believed,  that  was 
sufficient,  whether  the  due  execution  of  the  papers  was 
technically  proved  or  not  For,  if  so  believing,  he  of  course 
did  not  intend  to  make  them  slaves,  by  so  receiving  and  car- 
rying them,  since  he  carried  them  as  free  persons,  and  for 
aught  which  appears  they  still  remain  free. 

[Both  of  them  were  then  in  Court,  nobody  claiming  them 
as  slaves  since  they  came  on  board.] 

AAer  the  evidence  was  closed,  and  the  counsel  on  both 
sides  had  submitted  their  views  to  the  jury,  the  opinion  of 
the  Court  on  the  general  principles  of  law  arising  in  the 
case  were  stated,  with  extended  references  to  the  testimony. 

The  law  as  laid  down,  on  the  main  points,  was  as  fol- 
lows :  — 

The  first  question,  made  as  to  the  voyage  by  the  counsel 
for  the  government,  is,  that  it  was  illegal  on  the  face  of  it, 
to  carry  such  merchandise  on  freight  from  Rio  to  Africa,  as 
was  taken  by  the  Porpoise.  But  the  jury  were  instructed, 
that,  for  aught  which  had  been  proved,  the  voyage  of  the 
Porpoise,  as  planned  by  the  owner,  J.  Richardson,  was  an 
ordinary  one,  and,  on  its  face,  not  in  violation  of  any  act  of 
Oongress.  It  was  under  consignment  to  Wright,  Maxwell, 
k  Co.,  for  usual  employment  in  carrying  freight,  or  for  sale 
at  a  limited  price. 

Next,  they  were  instructed,  that  the  charter  party,  entered 
into  by  the  consignees  with  Franceco  for  one  year  for  nine 
hundred  milreas,  or  about  $450  per  month,  to  carry  any 
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lawful  merchandise  or  free  passengers,  was,  on  its  face,  not 
a  voyage  prohibited  by  any  law  whatever.  Yet  all  these 
might  be  colorable  and  false. 

It  was  then  a  further  and  very  important  inquiry,  whether 
anything  occurred  afterwards  and  in  connection  with  the 
voyage,  which  should  alter  the  legality  of  it,  or  the  appear- 
ance of  its  legality.  For,  however  lawful  in  part  a  voyage 
might  be  in  its  inception  or  external  features  and  purports, 
circumstances  might  be  developed,  and  misconduct  occur 
afterwards,  which  would  indicate  it  to  be  entirely  unjustifi* 
able. 

The  Porpoise  in  this  case,  after  such  instructions  and  such 
a  charter  party,  sailed  from  Rio  in  February,  1844,  for  the 
eastern  coast  of  Africa,  with  several  passengers  on  board, 
who  were  Brazilians,  and  some  of  them  agents  of  Franceco, 
with  a  cargo  consisting  of  rum,  cotton  goods,  iron  bars,  gun- 
powder, brass  rings,  &c.,  being  articles  such  as  are  in  de- 
mand on  that  coast,  and  such  as  usually  are  sold  for  money, 
and  slaves  purchased  sometimes  with  the  proceeds,  or  such 
as  are  often  exchanged  for  slaves.  The  cargo  was  landed 
there  at  different  factories,  under  the  direction  of  Paulo  and 
others,  and  a  launch,  which  belonged  to  him. 

The  Porpoise  arrived  there  in  April,  1844,  and  remaining 
on  the  coast  till  December,  1844,  landing  the  cargo  at  the 
places  described,  tended  to  show  Libby's  knowledge  of  their 
business,  and  for  the  same  purpose  he  was  proved  also  to 
have  gone  on  shore  occasionally  during  the  time  to  get  pro- 
visions at  the  factories ;  sometimes  dined  there  by  invitation 
with  Paulo ;  saw  slaves  in  their  yards,  and  some  of  the  wit- 
nesses swear  he  was  present  at  times  with  themselves,  when 
some  were  bought  and  branded  by  Paulo.  It  was  further 
shown,  that  he  sailed  in  company  from  Lorenzo  de  Marks  to 
Inhambane,  with  a  vessel  called  the  Kentucky,  and  under 
the  control  of  Franceco  and  Paulo,  and  took  on  board  there 
some  of  her  crew,  who  were  Americans,  as  passengers, 
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before  the  Kentucky  loaded  with  slaves  under  a  Brazilian 
captain  and  crew,  and  sailed  with  them  as  she  did  to  Brazil. 

That  the  Porpoise  and  Kentucky  hung  out  lights  in  the 
night  for  each  other  in  going  from  Lorenzo  de  Marks  to  In* 
hambane,  a  voyage  of  sixty  or  seventy  hours ;  that  Libby 
took  on  board  there  one  African  boy,  before  named,  called 
GuUherme,  and  another  on  his  return  at  Lorenzo  de  Marks, 
called  Pedro,  but  both  supposed  to  have  the  manumission 
papers  before  described,  and  carried  no  other  Africans,  unless 
he  knowingly  received  Uuez,  as  charged  in  the  indictment, 
and  carried  him  about  fifteen  miles  to  Inaak,  where  he  was 
landed  with  Paulo  and  the  pilot's  crew. 

That  after  Libby's  return  from  Inhambane,  he  waited  by 
direction  of  those  chartering  the  Porpoise,  till  a  slave  vessel, 
the  Galafelia,  was  loaded  and  sailed  the  same  day  he  did 
for  Rio — but  he  with  no  cargo  on  board  the  Porpoise,  and 
merely  provisions  and  water  and  some  free  passengers  and 
the  two  boys,  Guilherme  and  Pedro.  Various  other  incidents 
and  expressions  used  by  Libby  were  given  in  evidence,  to 
prove  his  knowledge  of  the  business  in  which  Fr^nceco  and 
Paulo  were  engaged,  and  in  rebuttal  showing  his  disproval 
of  it ;  and  especially,  the  evidence  before  referred  to,  in  the 
rulings  of  the  Court  as  to  the  manumission  of  Guilherme 
and  Pedro,  before  he  took  them  on  board.  On  all  of  these, 
the  Court  instructed  the  jury,  —  that  the  conduct  of  Libby, 
on  the  whole  voyage,  must  be  considered  legal  or  illegal, 
according  to  the  real  intentions  with  which  he  entered  upon 
it,  and  conducted  till  its  close  —  accompanied  by  such  acts 
as  Congress  has  made  penal.  The  law  requires,  to  consti- 
tute a  capital  crime,  both  intentions  to  make  persons  slaves, 
and  such  acts  as  either  kidnapping  them,  or  receiving  them 
on  board  a  vessel,  with  such  views.  For  intents  without 
acts,  or  acts  without  intents,  are  insufiicient.  Where  an  act 
is  a  crime  and  capitally  punished.  Courts  and  juries  must 
require  very  decisive  participation  in  the  principal  offence  by 
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a  guilty  intent  —  more  than  is  necessary  to  avoid  a  contract, 
to  recorer  for  what  -is  done  or  furnished  in  such  a  caae ; 
though  even  there  it  must  be  clear. 

There  they  must  aid  and  participate  in  the  principal  de- 
«gn,  or  in  the  illegal  acts  themselves.  See  8  N.  Hamp.  550, 
and  cases  there  cited. 

Without  any  explanations  as  to  such  a  voyage,  and  vith 
such  companions,  and  such  a  cargo,  as  Libby  sailed  with 
from  Rio  to  the  suspicious  coast  of  Africa,  uid  retumir^  in 
such  polluted  company  to  Rio,  it  might  be  entirely  justifia- 
ble to  infer  that  he  was  a  copartner  in  tlie  slave  trade  itself 
with  Paulo  and  Franceco,  participating  in  the  slave  trade 
itself,  by  receiving  Luez  on  board;  profiting  by  its  gains  — 
blackened  by  its  guilt  —  intending  to  assist  in  the  ccmfine- 
ment  of  its  victims  —  and  cooperating  designedly  in  depriving 
them  of  liberty,  or  in  perpetuating  such  a  wretched  condition 
by  transporting  them  in  bondage  to  a  foreign  country.  And 
if  the  jury  believed  this  (o  be  his  position,  after  all  the  evi- 
dence and  explanation  on  his  part,  then  it  was  competent 
and  proper,  however  painful,  to  find  him  guilty  of  the  cap- 
ital offence  charged  in  this  indictment. 

It  would  make  him  a  principal  in  the  trade,  and  the  jury 
need  not  trouble  themselves  about  the  circumstance  that 
some  sections  of  the  act  of  Congress,  like  that  now  under 
consideratoin,  did  not,  eo  nomine,  punish  aiding  and  abeiting 
while  others  did. 

Libby's  conduct  in  such  case  would  not  be  like  that  of 
one  merely  an  aider,  an  accessory  before  or  aHer  the  fact  — 
or  an  abettor  in  it,  but  would  be  that  of  an  active  partici- 
pator—  one  of  ■  the  principals — and  equally  guilty  and 
punishable  with  other  principals.  Had  he  been 
in  this  indictment  as  aiding  or  abetting  Paulo  in 
g  slaves  on  board  the  Kentucky  or  Galafclia,  or  as 
)n  board  them,  as  one  of  the  principals,  rather  than 
the  Porpoise,  he  could  not  be  convicted  on  such 
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evidence.  Because,  in  these  vessels  he  was  not  one  of  the 
"  crew  or  ship's  company,"  as  the  offender  must  be  of.  the 
vessel  on  board  which  the  slave  is  received,  and  b^ecause  a 
Brazilian,  doing  these  acts  on  board  a  Brazilian  vessel,  is 
not  committing  a  capital  offence  by  our  laws,  and  probably 
is  not  by  those  of  Brazil. 

Nor  if  Paulo  did  the  act  on  board  the  Porpoise,  could 
Libby  hb  convicted  of  aiding  in  it  like  an  accessory,  unless 
he  knew  and  participated  in  Paulo's  designs.  Even  then, 
some  doubts  should  exist,  as  Paulo  himself,  not  being  one  of 
her  '^  crew  or  ship's  company,"  is  not  punishable  for  it  under 
the  act  of  Congress  as  a  principal.  For  a  Inere  passenger, 
from  the  laws  of  Oleron  down  to  the  present  day,  is  not  con- 
sidered one  of  the  ''  crew  or  ship's  company,"  the  latter 
being  the  marinerSj  and  having  a  voice,  in  times  of  peril,  in 
consultations,  and  being  under  obligations  to  service,  and 
exposure,  and  obedience.  When  a  principal  cannot  be  pun- 
ished for  an  act  under  any  law,  it  would  be  difficult  to  hold 
guilty  one  who  was  merely  an  accessory  or  abettor.  As  if  a 
parent  or  master  punishing  a  child,  or  scholar,  or  apprentice, 
or  seaman,  under  certain  circumstances  was  justifiable,  but 
one  aiding  him  to  do  it  was  guilty  of  a  crime. 

In  short,  gentlemen,  consider  it  the  law  for  this  trial,  that 
if  Libby  himself  was  a  co-owner  in  the  slaves  —  if  he  em- 
barked in  the  profits  and  loss  of  the  slaver's  voyage —  if  he 
had  power  and  control  over  the  slave  cargoes  —  if  he  imited 
in  the  kidnapping  or  confining —  the  purchase  or  the  sale  of 
them — if  he  did  any  thing  which  is  a  constituent  part  of 
the  principal  offence,  (I  Bald.  102,)  he  was  a  principal 
with  the  others  in  both  heart  and  deed ;  and  as  such,  he  can 
and  ought  to  be  punished  capitally  under  the  act  of  Con- 
gress, for  receiving  any  of  them  on  board  of  the  Porpoise. 

But  on  the  contrary,  he  and  his  counsel  deny  all  this,  and 
they  offer  much  evidence,  and  refer  to  numerous  circum- 
stances to  rebut  it 
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The  jury  will  examine  them  with  caie,  as  it  is  a  case  of 
life  and  death ;  and  if  reasonable  doubts  as  to  guilt  remain 
after  examining  them,  he  is  entitled  to  an  acquittal  under 
this  indictment,  however  he  may  be  guilty  of  a  different 
and  less  crime  for  carrying  slaves  for  others  as  a  mere  car- 
rier, and  be  liable  to  conviction  under  the  other  indictments 
now  pending  against  him  for  such  last  offence. 

Some  of  the  facts  relied  on  by  the  prisoner  are  these :  — 

From  the  charter  party  itself,  it  is  insisted  to  be  clear,  that 
Libby  had  no  idea  of  entering  into  the  transportation  or  pur- 
chase and  sale  of  slaves  —  that  however  he  may  have  seen 
and  known  th^  slave  dealing  of  his  employers,  he  con- 
ducted throughout  in  accordance  with  the  contract ;  adhering 
to  it  in  substance,  and  not  using  it  as  a  cover ;  going  with 
the  intent  to  take  no  slaves  on  board,  no  persons  whom  he 
supposed  to  be  slaves;  buying  none;  selling  none;  allowing 
none  to  touch  his  vessel  or  boats,  but  only  those  he  believed 
to  be  manumitted,  like  Pedro  and  Guilherme,  or  to  be  the 
crews  of  the  African  pilot,  like  Luez,  and  which  crew  it 
was  necessary  to  have  temporarily  on  board,  and  to  carry 
whom,  while  piloting  the  vessel,  was,  of  course,  not  within 
the  spirit  or  letter  of  the  act  of  Congress. 

It  was  further  insisted,  that  his  birth,  education  and  prin- 
ciples, all  preclude  the  idea  he  should  attempt  to  violate  so 
important  a  law  of  his  country.  That  he  had  no  motive  for  it, 
in  receiving  any  increased  wages,  no  indemnity,  no  security, 
nor  had  his  owners  any  object,  to  expose  their  vessel  to  for- 
feiture, or  he  or  his  crew  any  inducement  to  risk  their  lives 
and  property,  as  well  as  character,  in  such  an  illegal  enter- 
prise, the  freight  to  be  paid  monthly  by  the  charter,  being 
proved  to  be  only  an  ordinary  rate. 

On  all  the  facts,  appealed  to  in  support  of  this  view,  con- 
nected with  those  urged  by  the  government  to  sustain  a  dif- 
ferent view,  it  was  for  the  jury  and  not  the  Court  to  decide, 
what  were  Libby's  real  objects ;  and,  if  they  believed  he  re- 
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oeived  Luez  on  board  knowingly,  and  supposed  him  to  be  a 
alave,  and  with  intent  to  make  or  continue  him  a  slave,  they 
should  convict ;  but  if  otherwise,  acquit  of  the  capital  of- 
fence. 

There  are  four  leading  propositions  which  embody  what 
18  considered  the  law  on  this  subject. 

1st  Whoever,  being  an  American  citizen,  receives  negroes 
on  board  his  vessel  on  the  coast  of  Africa,  with  an  intent  to 
continue  them  in  bondage,  being  interested  in  them,  and 
in  the  trade,  is  liable  to  be  punished  as  for  a  capital  of- 
fence. 

2dly.  Whoever,  being  such  a  citizen,  carries  only  merchan- 
dise in  his  vessel,  but  cooperating  with  others,  who  carry 
slaves  in  different  vessels  of  the  United  States,  with  the 
intent  to  make  them  slaves,  and  is  transporting  the  mer- 
chandise as  a  participater  in  the  slave  trade  and  its  gain3,  is 
exposed  to  a  like  capital  punishment 

3dly.  Whoever  is  not  interested  in  the  slaves,  and  has 
not  kidnapped  or  taken  them  on  board  his  vessel  with  intent 
to  make  them  slaves,  but  merely  carries  them  from  one  for- 
eign port  to  another  for  others,  and  for  ordinary  hire,  he  is 
guilty  of  a  misdemeanor  under  acts  of  Congress,  which 
punish  such  conduct  with  heavy  fiue  and  imprisonment; 
but  is  not  doing  what  is  punished  by  those  acts  with 
death  and  the  ignominy  of  piracy. 

4thly.  If  such  person  be  neither  interested  in  the  slaves 
themselves,  nor  engaged,  personally,  in  making  others  slaves, 
nor  employed  in  carrying  them,  knowing  them  to  be  slaves, 
but  transports  merchandise  merely,  and  that  as  a  carrier  of 
goods  for  others,  to  earn  freight,  rather  th'an  cooperate  in 
making  or  paying  for  slaves,  it  is  not  declared  to  be  an  of- 
fence of  any  kind  by  any  of  the  existing  acts  of  Congress. 

The  Court,  as  before  remarked,  do  not  consider  this  one  of 
those  cases,  where  a  certain  act  is  made  penal,  without 
reference  to  intent 

20* 
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Because  the  act  of  Congress  itself  makes  the  intent  the 
the  great  essence  of  the  offence,  as  it  is  in  most  cases  of 
crimes.  Without  the  malus  animus — the  evil  mind  —  the 
guilt  to  be  punished  cannot,  in  a  case  like  this,  exist. 

It  is  true,  that  the  legislative  power  may  be  broad  enough 
to  declare  certain  acts  to  be  illegal  and  to  punish  them,  with- 
out saying  any  thing  about  motives. 

But  no  act  of  Congress  has,  in  terms,  made  such  a  char- 
ter party  as  that  of  the  Porpoise,  unlawful  on  its  faice, 
though  made  to  slavers  and  to  carry  their  goods.  Nor  has 
any  act  prohibited  the  freight  to  the  coast  of  Africa,  whether 
as  an  owner,  or  carrier  for  others,  of  rum,  or  gunpowder,  or 
colored  cottons,  or  brass  rings,  independent  of  any  design  to 
use  them  by  the  carrier  himself  in  the  'slave  trade,  or  to 
engage  with  them  himself  in  its  traffic. 

If  we  then,  without  any  express  law,  were  to  hold,  that 
such  a  voyuge  or  freight  was  on  its  face  illegal,  we  should 
make  the  law,  rather  than  expound  one  already  made.  It 
may  seem  a  little  singular  to  this  generation,  but  before 
1794,  it  was  not  punished  as  illegal  for  citizens  of  the  United 
States  to  engage  even  in  the  slave  trade  itself,  whether  for- 
eign or  domestic. 

We  had,  to  be  sure,  while  colonies,  been  obliged  to  submit 
to  the  importation  of  slaves  by  the  parent  country,  though 
under  earnest  remonstrances  of  our  fathers  against  it  We 
had  felt  its  horrors  in  our  own  persons,  our  sons  and  daugh- 
ters taken  captives  by  the  savages  and  held  as  slaves,  and 
at  times  so  sold  in  the  Montreal  market,  and  again  and 
again  redeemed,  as  was  Stark,  himself,  the  subsequent  hero 
of  Bennington,  by  an  agent  of  New  Hampshire. 

We  have  since  seen  it  worse  than  repeated  as  to  our  gal- 
lant seamen  by  some  of  the  barbarians  of  Africa,  by  the 
semi  savages  of  Algiers  and  Tripoli,  till  we  became  powerful 
enough  to  avenge  our  wrongs  and  prevent  a  renewal  of  them. 
In  short,  the  whole  Union,  even  before  the  adoption  of  the 
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Consdtntion,  had  gradually  become  convinced  that  the  only 
mode  effectually  to  extirpate  what  the  northern  States  con- 
sidered the  curse  of  slavery,  was  at  an  early  day  to  stop  the 
addition  to  the  number  here  from  abroad ;  not  only  thus 
cutting  off  a  large  and  constant  reinforcement,  but  putting 
an  end  to  the  introduction  of  new  ignorance,  new  super- 
stitions, new  Paganism,  and  allowing  the  arts  of  civili- 
zation and  Christianity  gradually  to  elevate  and  make  more 
safe  the  liberation  of  slaves,  long  remaining  here;  and 
by  returning  them  more  civilized,  to  enlighten  and  reform 
slavery  at  home  in  Africa;  or  by  releasing  them  here, 
when  fit  subjects  for  emancipation,  thus,  in  time,  to  termi- 
nate the  evil  throughout  and  forever. 

Seeing  and  feeling  all  this,  and  that  slavery  itself  might 
thus  in  time  safely  cease,  the  prudent  framers  of  the  Consti- 
tution secured  a  right  in  it  to  prohibit  the  slave  trade  into 
the  United  States  after  1808,  with  an  implied  power  to  pro- 
hibit it  at  once  from  being  carried  on  abroad  by  American 
citizens,  and  left  slavery  itself  to  be  abolished  here  entirely, 
and  as  fast  as  each  State  should  find  it  expedient  and  secure 
to  itself.  It  is  from  this  apparent,  that  the  foreign  slave 
trade  with  this  country  was  left  to  each  State  to  legislate  for 
itself  till  1808.  Accordingly,  most  of  the  States  after  the 
Revolution,  even  at  the  South,  acted  promptly  for  themselves, 
and  prohibited  the  importation  of  slaves  into  their  own  limits 
from  abroad. 

But  nothing  was  done  by  Congress  under  the  Constitution 
in  respect  to  the  slave  trade,  till  an  act,  in  1794,  made  it 
penal  for  Americans  to  engage  in  it  abroad.  No  Court  or 
jury  of  the  United  States  could,  before  that,  have  inflicted 
penalties  on  persons  engaged  in  that  trade ;  nor  could  they 
then,  by  that  act,  have  inflicted  them  on  those  engaged  in 
the  slave  trade  to  the  United  States.  Only  the  judges  and 
juries  of  each  State  could  enforce  their  own  laws  against 
this  trade.    It  is  more  emphatically  the  rule  under  a  govern- 
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ment  of  specified  powers,  such  as  the  Constitution  of  the 
general  government,  that  its  officers  cannot  regard  and  pun* 
ish,  as  offences,  any  thing  not  forbidden  by  the  Constitution, 
or  by  acts  of  Congress. 

The  further  history  of  the  legislation  of  the  general  gov- 
ernment on  this  subject  is  very  instructive  on  this  point,  as 
also  on  the  peculiar  character  and  proper  construction  of  the 
particular  law  the  prisoner  is  now  tried  for  violating,  as  dis* 
tinguished  from  other  laws  of  a  kindred,  but  less  severe 
character.  Adverting  to  it,  then,  for  a  few  minutes;  C<hi- 
gress  having  made,  by  that  first  act,  the  fitting  out  of  a  ves- 
sel here  for  the  foreign  slave  trade,  punishable  by  a  forfeiture 
of  the  vessel,  and  $2000  fine,  proceeded  next,  in  IbOO,  six 
years  after,  and  made  any  citizen  of  the  United  States,  en- 
gaged in  that  trade,  liable  to  double  the  amount  of  his  inter- 
est therein,  and,  furthermore,  they  punished  with  a  fine  of 
^^2000,  and  imprisonment  for  not  over  two  years,  the  serving 
in  any  such  vessel  by  a  citizen  of  the  United  States. 

Next,  in  February,  1803,  Congress,  in  aid  of  those  States 
which  had  voluntarily  prohibited  the  slave  trade  into  their 
boundaries  from  abroad,  made  it  penal  to  import  slaves  into 
them,  and  forfeited  the  vessel  in  addition  to  imposing  a  fine 
for  each  negro  thus  introduced. 

Again,  on  March  2d,  1807,  Congress,  in  its  eagerness  to 
exercise  the  constitutional  right  to  prohibit  the  slave  trade  to 
this  country  at  all  after  the  commencement  of  1808,  passed 
a  law  in  advance,  expressly  forbidding  any  such  importa- 
tions, under  the  penalty  of  forfeiting  the  vessel,  and  paying 
a  fine  of  $20,000,  and  imposing  a  further  fine  of  $5000  on 
any  person  aiding  or  abetting  therein,  and  subjecting  those 
interesjted  in  the  slaves  themselves  to  imprisonment  as  well 
as  fine. 

After  this,  it  was  not  till  the  treaty  of  Ghent  stipulated 
for  further  measures  towards  the  abolition  of  the  trade,  that 
in  1818,  an  act  was  passed  forfeiting  any  vessel  of  the 
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United  States  engaged  in  that  trade,  to  or  from  any  place 
whatsoever,  and,  furthermore,  imposed  a  fine  from  one  to 
five  thousand  dollars,  and  imprisonment  from  three  to  five 
years. 

It  pimished,  in  like  manner,  the  transportation  from  any 
place  abroad  of  a  negro  or  mulatto  not  held  to  service  by 
any  of  our  own  laws.  And  made  some  other  modifications 
of  former  acts  on  this  subject. 

But,  not  content  with  this  moderation  for  the  worst  cases, 
and  seeing  that  there  were  difierent  degrees  of  turpitude 
in  the  mere  carrying  of  slaves,  and  being  engaged  on  the 
African  coast  or  any  foreign  shore  in  the  kidnapping  of 
them,  or  securing  them  on  board,  or  in  decoying  or  forcing 
them  on  board  in  any  way  to  make  them  slaves,  Congress,  in 
A.  D.  1820,  passed  an  act  declaring  the  latter  ofience  a  pira- 
cy, and  punishable  with  death. 

This  is  the  act,  and  not  that  of  1818,  or  any  pior  or 
milder  one,  under  which  the  prisoner  is  now  on  trial  for  his 
Ufe. 

But  to  hold  under  this  last  law,  that  the  mere  carrying  of 
cottons  or  rum  to  the  coast  of  Africa,  without  regard  to  in- 
tent, and  without  meaning  to  make  men  slaves,  by  seizing  or 
carrying  them  away,  is  a  capital  ofience,  when  Congress 
has  not  said  so,  would  be  a  great  stretch  of  judicial  legisla- 
tion. Congress  has  not  done  all  things  on  this  subject,  be- 
cause it  has  done  some.  This  has  been  shown  fully  in  the 
history  of  its  legislation,  just  sketched  to  you.  So  if  one 
State,  for  instance,  prohibits  selling  spirits  without  a  license, 
another  does  not  But  the  Judges  by  construction  cannot 
punish  such  sale  in  the  latter  State,  unless  it  is  prohibited 
there  also.  So  of  the  keeping  of  gunpowder  in  large  quan- 
tities in  cities.  So  of  carrying  deadly  weapons.  They  are 
punishable  only  by  Uie  Courts  of  a  State  where  they  are 
prohibited,  and  not  by  the  United  States  Courts,  unless  ex- 
pressly made  penal  by  some  act  of  Congress  or  the  .Constitu- 
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tion.  If  we  were  to  pronounce  the  carrying  such  goods  as 
the  Porpoise  freighted  illegal,  and  a  capital  offence,  without 
reference  to  the  intent  not  to  be  engaged  in  making  negroes 
slaves,  or  even  carrying  them  on  board,  where  should  we 
stop? 

The  whole  tr^de  to  Africa  by  such  a  system  of  construc- 
tion might  be  abolished  as  illegal,  and  this  too  by  the  judicial 
tribunals  alone. 

That  whole  trade  is  all  more  or  less  in  articles  suitable  to 
be  exchanged  for  slaves,  or  sold  there,  and  the  money  in* 
vested  in  slaves.  The  owners  of  the  cargoes  know  this,  who 
carry  for  themselves,  as  well  as  the  owners  of  vessels  who 
carry  such  articles  for  others.  The  whole  coast,  from  the 
Isthmus  of  Suez  to  Algiers  and  Morocco,  and  the  mouth  of 
the  Niger,  doubling  the  Cape  of  Good  Hope  to  Cape  Inaak, 
to  Mozambique,  Zanzibar,  and  the  Red  Sea,  the  whole  is 
black  with  slavery,  and  has  been  probably  since  the  days  of 
Joseph,  sold  to  the  Ishmaelites  to  be  a  slave  in  Egypt  And 
the  great  export  of  Africa  now,  not  the  only,  but  paramount 
one,  is  slaves;  as  much  as  silver  is  from  Mexico,  and  coffee 
from  Cuba.  Slaves  are  the  chief  means  of  payment  from 
the  interior  for  their  wants  in  foreign  merchandise,  and  are 
universally  made,  used,  and  sold.  The  Pacha  of  Eg3^t, 
one  of  the  most  enlightened  rulers  in  Africa,  though  profess- 
ing to  abolish  the  slave  trade,  is  believed  by  travellers  to 
go  even  beyond  this,  and  to  make  annual  incursions  over  his 
Ethiopian  borders  to  fill  his  armies  and  household  with  cap- 
tive slaves. 

And  till  education  and  Christianity  elevate  the  African 
mind,  elevate  their  governments  above  the  savage  practice 
of  making  captives  in  wars  slaves,  rather  than  mere  prison- 
ers, to  be  exchanged  —  for  this  is  the  great  seat  and  source 
of  the  evil,  and  has  been  in  all  ages  —  I  say,  till  these  great 
principles,  with  re-colonization  and  advances  in  industry 
and  the  arts,  lead  the  African  people  to  mitigate  the  horrors 
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of  war  as  to  prisoners,  as  has  been  their  influence  in  modern 
Europe,  since  our  proud  British  ancestors  were  sold  into 
bondage  in  the  slave  markets  of  Rome,  and  induce  them  to 
produce  articles  enough,  independent  of  slaves,  to  exchange 
or  sell  to  supply  their  wants  in  foreign  merchandise,  nothing 
but  the  extirpatbn  of  the  foreign  slave  trade  can  be  at  all 
effective  in  lessening  the  evils  of  slavery  in  that  wretched 
quarter  of  the  globe. 

In  regard  to  the  American  efforts  to  break  up  the  foreign 
slave  trade,  and  to  take  away  the  demand  and  the  market, 
whether  by  fleets  on  the  coast,  or  penal  severities  inflicted 
here,  the  Courts  of  the  United  States  can  go,  and  are  dis- 
posed to  go,  as  far  and  fast  as  the  laws  permit  But  they 
cannot  go  farther  without  exercising  judicial  legislation, 
without  usurpation,  and  infidelity  to  their  oaths. 

We  are  mere  agents  of  the  law,  to  execute,  and  not  en- 
large or  add  to  them.  If  they  reach  only  to  punish  carrying 
slaves,  we  cannot  extend  them  to  punish  carrying  merchan- 
dise*. Whenever  Congress  may  choose  to  go  further,  and 
punish  as  illegal  the  transportation  of  any  merchandise  to 
Africa,  whether  by  its  owners  or  for  owners,  and  those  owners 
mere  merchants  or  slave  dealers,  if  that  merchandise  be 
such  as  is  usually  exchanged  for  slaves,  then  such  a  voyage 
can  be  treated  as  illegal,  but  not  till  then,  unless  undertaken 
widi  the  intent  to  participate  in  that  trade,  and  accompanied 
before  its  close,  by  acts  of  seizing  or  receiving  on  board 
slaves,  knowing  them  to  be  such. 

So  if  Congress  should  please  to  go  further  still,  and  can  do 
it  constitutionally,  and  pronounce  it  illegal  to  carry  articles 
to  any  slaveholding  country,  —  Brazil  or  elsewhere,  —  suita- 
ble to  be  used  by  slaves,  and  to  thus  help  sustain  the  institu- 
tion or  condition  of  slavery,  —  whether  shoes,  ploughs,  or 
clothes,  of  domestic  or  foreign  manufacture,  —  or  make  it 
penal  to  bring  hither,  or  consume  the  productions  of  slave 
labor,  whether  cotton,  or  sugar,  or  tobacco,  —  the  Courts  of 
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the  United  States  can  then,  but  not  till  then,  punish  such 
acts.  These  acts  are,  in  the  views  of  some,  sinful,  and  should 
be  denounced  as  illegal.  And  England  has,  of  late  years, 
actually  imposed  a  higher  and  discriminating  duty  against 
slave  grown  sugar,  though  allowing  it  to  be  imported  and 
used.  But  recently  she  has  abolished  that  discrimination, 
seeing,  that  if  it  was  immoral  or  inexpedient  to  consume 
sugar  unless  under  a  higher  duty,  it  was  immoral,  if  not  inex- 
pedient, to  consume  it  at  all,  on  account  of  its  vicious  origin, 
and  not  probably  being  yet  prepared,  with'some,  to  hold  the 
use  of  all  articles  produced  by  slave  labor  as  a  culpable  par- 
ticipation in  its  guilt.  But  let  the  United  States  government 
prohibit  the  consumption  or  purchase  or  sale  of  articles  pro- 
duced by  slave  labor,  black  or  white,  or  the  sale  of  any  thing 
likely  to  be  used  in  the  slave  trade,  it  will  then  behoove 
Courts  and  juries  to  enforce  such  prohibitions,  if  they  can  do 
it  constitutionally. 

But,  till  then,  we  possess  no  authority,  acting  on  common 
law  principles,  or  any  subtle  distinctions  in  the  metaphysics 
of  moral  science,  to  set  up  our  private  opinions  and  attempt 
to  enforce  them  without  any  legislative  warrant  from  Con- 
gress. 

A  single  illustration  more  on  these  distinctions,  and  I  have 
done  with  them. 

It  is  drawn  from  a  practice  common  elsewhere,  but  which, 
it  may  well  be  a  cause  of  gratitude,  is  less  known  among 
ourselves.  Two  duellists  proceed  to  the  field  of  honor  with 
their  weapons  and  seconds.  The  seconds  aid  and  abet,  by 
arranging  the  terms  of  the  fight,  by  loading  the  pistols,  and 
giving  orders  to  fire,  and  hence  are  punishable  like  the  prin- 
cipals. But  who  ever  heard  that  the  coachman  or  hack 
driver,  or  conductor  of  the  railroad  cars,  who  aided  to  carry 
them  or  their  pistols  and  balls,  were  ever  indicted  as  princi- 
pals or  punished  as  such  ?  The  carriers  may  have  known 
the  intention  of  the  parties  to  fight,  but  they  had  no  object 
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beyond  their  own  fare,  or  common  wages,  in  their  customary 
business  of  carrying  persons  and  things  for  hire.    - 

If  this  was  merely  the  design  of  Libby,  and  nothing  more, 
it  is  clear  that  he  cannot  be  punished  for  a  capital  offence. 
Something  has  been  said  of  former  decisions  bearing  on  this 
question,  as  more  or  less  stringent.  The  principle  involved  in 
Baitiste^s  case,  (2  Sunm.  240,)  decided  by  my  eminent  prede- 
cessor, was  the  same  as  that  adopted  here.  The  facts  there 
differed  from  this,  as  to  the  conunencement  of  the  voyage  be- 
ing more  disconnected  with  the  trade  itself;  but  the  conduct 
there  afterwards,  in  taking  known  and  shackled  slaves  on 
board,  and  carrying  them  from  one  foreign  port  to  another,  was 
open,  reiterated,  and  far  stronger  than  in  the  present  instance. 

Nor  am  I  aware  of  any  decided  case  connected  with  these 
questions,  where  the  Courts  of  the  United  States  have  h^ld 
doctrines  concerning  them  different  from  those  just  laid 
down. 

Take  up  then,  gentlemen,  all  the  circumstances  in  the 
present  case,  differing  as  well  as  similar  to  that  of  Battiste, 
and  any  former  decisions.  Look  at  the  whole  real  object 
and  character  and  conduct  of  the  voyage,  and  then  decide 
whether  the  three  points  are  satisfactorily  made  out  or  not, 
which  are  necessary  to  convict  under  this  indictment,  viz. : 

1st.  That  Libby  was  a  part  of  the  crew  or  ship's  company 
of  a  vessel  of  the  United  States. 

2d.  That  he  received  Luez  on  board  the  Porpoise  about 
8th  of  December,  1844. 

3d.  That  he  did  it  with  intent  to  make  him  a  slave. 

The  first  point  seems  fully  proved,  if  the  captain  of  a  ves- 
sel  be  a  part  of  the  crew  or  ship's  company.  And  we  give 
you  in  charge  that  he  is. 

The  second  point  is  made  out,  if  you  believe  Libby  saw 
Luez  come  on  board,  and  assented  to  his  being  and  remain- 
ing there  as  one  of  Paulo's  slaves  for  the  few  hours  he  was 
on  board.    But  if,  on  the  contrary,  in  the  pressure  of  busi- 
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ness,  and  crowd  of  people,  he  did  not  know  or  notice  that 
any  black  came  on  board  in  the  pilot's  boat,  except  his  col- 
ored oarsmen,  he  did  not  receive  him  designedly.  A  per- 
son brought  into  a  vessel  surreptitiously,  or  without  the 
knowledge  or  assent  of  the  master,  of  course  cannot  be 
said  to  be  received  by  him  on  board  within  the  meaning 
of  the  law,  so  as  to  make  the  master  punishable  with 
death,  as  receiving  him  with  a  view  to  make  him  a  slave. 
You  have  heard  the  evidence  on  both  sides :  that  Luez  in 
fact  came  on  board  in  the  same  boat  with  the  pilot  as  well 
as  with  Paulo ;  how  the  master  was  then  busily  engaged  — 
the  short  time  that  Luez  remained  there — the  short  distance 
he  was  carried,  and  the  want  of  motive  Libby  would  have 
to  Carry  Luez,  and  refuse  to  carry  any  others  not  supposed  to 
be  free,  or  not  the  crew  of  the  pilot,  such  as  Guilherme  and 
Pedro,  till  they  had,  as  is  claimed,  free  papers,  before  he  re- 
ceived them. 

You  will  look  to  all  which  operates  both  for  and  against 
him  on  this  point,  and  decide  as  your  duty  seems  to  you  to 
require. 

But  the  third  and  last  point  is  the  most  important  in  order 
to  constitute  the  capital  offence.  Did  he  intend  to  make  Luez 
a  slave  ? 

In  order  to  find  this  against  him,  it  is  not  necessary  that 
Luez  should  have  been  free,  and  that  Libby  thus  attempted 
to  make  him  a  slave  for  the  first  time. 

It  is  enough,  if  he  meant  to  cooperate  as  a  party  in  interest, 
and  power,  and  design,  to  perpetuate  his  condition  as  a  slave, 
and  received  him  on  board  for  that  purpose. 

In  conclusion,  gentlemen,  while  on  the  one  hand,  you  can- 
not be  too  anxious  to  vindicate  your  country  from  any  im- 
putation of  connivance  at  the  illegal  traffic  in  slaves  from  the 
African  coast,  and  to  punish  every  offence,  satisfactorily 
proved,  against  its  laws  on  this  subject,  (this  nation  being 
first  and  foremost  in  the  world  to  hold  up  such  offences  to 
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condign  severity  of  punishment,)  and  solicitous,  as  we  all 
are,  to  show  every  people  that  no  reasonable  effort  will  be 
spared  to  sustain  the  policy  of  most  of  the  present  govern- 
ments of  Christendom  to  suppress  that  inhuman  traffic ;  yet 
you  will  of  course  abide  by  your  oaths  in  doing  this,  and 
convict  the  prisoner,  only  if  guilty,  under  the  laws  and  the 
evidence.  And  you  will  be  happy  to  find  in-  any  case,  if 
these  laws  and  the  evidence  justify  the  conclusion,  that  one 
of  your  own  countrymen  charged  with  this  crime,  has  been 
so  true  to  the  biddings  of  duty  and  so  faithful  to  the  laws,  so 
observant  of  the  honor  and  character  of  the  place  of  his 
birth  and  education,  as  not  to  pollute  his  hands  with  partici- 
pating in  the  gain  or  the  turpitude  of  what,  in  the  present 
age,  is  generally  regarded  so  ignominious  no  less  than  cruel 
as  the  trade  in  human  blood. 


CIRCUIT  COURT  OP  THE  UNITED  STATES 
FOR  THE  FIRST  CIRCUIT. 


£]it{n]t  Cirntit 


NEW  HAMPSHIRE,    MAY  TERM,    1846,    AT  PORTSMOUTH. 


C  Hon.  LEVI  WOODBURY,  Associate  Justice  of  the  Supreme  Court. 
BEFORE  ^  jj^^   MATTHEW  HARVEY,  District  Judge. 


Thomas  B.  Eittredoe  in  equity 

vs. 
The  Claremont  Bank  and  others. 

Where  a  bill  in  chancery  asks  answers  to  certain  pertinent  interrogatories  accord- 
ing to  the  knowledge,  information,  and  belief  of  the  respondents,  it  is  their  duty, 
not  merely  to  state  thoir  own  knowledge,  but  the  information,  if  any  derived  from 
others,  and  their  belief  on  the  subject. 

If  one  of  the  respondents  be  a  corporation,  the  officers  answering  are  bound  to 
make  full  inquiries  on  the  matter  before  answering. 

When  the  Court  have  once  ordered  the  respondents  to  answer  more  fully  on  such 
matters,  and  exceptions  are  taken  and  sustained  again  to  omissions  or  evasions, 
the  Court  will  not  allow  the  answers  to  be  amended  without  cost,  to  be  followed 
by  harsher  measures  if  the  omissions  are  repeated. 

This  was  a  bill  in  chancery,  alleging,  among  other  things, 
that  the  plaintiff  had  become  surety  in  a  promissory  note  to 
said  bank,  on  the  12th  of  December,  1837,  for  one  James  H. 
Bingham,  in  the  sum  of  $1250. 
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It  was  averred,  that  Bingham  was  iadebted  to  the  bank, 
August  12th,  1837,  in  the  sum  of  $13,563,  to  secure  which 
he  then  assigned  to  the  bank  Samuel  Partridge's  note  of 
$10,784,  and  Asa  Wentworth's  note  of  $5000. 

That  Bingham,  on  the  5th  of  December,  1839,  by  consent 
of  the  bank,  assigned  to  Tyler  and  Eastman,  other  sureties 
of  his,  all  the  surplus  interest  he  possessed  in  the  notes  before 
named  of  Partridge  and  Wentworth,  and  that  the  respondents, 
Briggs  and  Stevens,  assumed  Tyler  and  Eastman's  liabilities, 
and  took  an  assignment  of  all  the  interest  they  had  obtained 
from  Bingham  in  the  notes  before  described. 

That  before  June,  1842,  Bingham  became  insolvent,  and 
some  new  security  was  taken  by  Briggs  and  Stevens  to  make 
good  the  notes  of  Partridge  and  Wentworth.  That  on  the  3d 
of  April,  1843,  the  complainant  deposited  $1266.80  in  cash  in 
the  bank,  to  make  safe  the  note  on  which  he  was  security  for 
Bingham,  and  instead  of  a  mortgage,  which  had  before  been 
executed  to  secure  it.  That  Bingham,  May  23d,  1843,  di- 
rected the  money  in  the  bank  unappropriated,  to  be  applied 
to  aid  or  relieve  the  plaintiff,  as  his  surety ;  but  the  bank, 
instead  of  doing  this,  did  on  the  22d  of  November  ensuing, 
apply  this  money  to  discharge  Bingham's  note,  and  gave  up 
to  Briggs  and  Stevens  the  notes  of  Partridge  and  Wentworth, 
which  had  been  pledged  to  secure  Bingham's  debts. 

The  bill  prayed,  that  the  bank  should  be  required  to  pay 
over  to  the  complainant  that  $1250,  and  resort  to  the  pledged 
notes  of  Partridge  and  Wentworth. 

Various  interrogatories  were  inserted  in  the  bill,  with  a 
view  of  ascertaining  and  showing  that  the  plaintiff  signed 
the  note  with  Bingham  merely  as  surety,  on  the  two  prior 
notes  —  one  for  $850,  and  one  for  $400  —  to  cover  which  the 
last  note  of  $1250  was  given. 

The  answers  filed  it  is  not  necessary  to  repeat,  except  that 
they  were  not  so  explicit  and  full,  in  respect  to  the  matters 
sought  to  be  shown  by  the  interrogatories,  as  the  plaintiff  de- 
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sired  and  thought  they  ought  to  be,  and,  therefore,  he  filed 
sundry  exceptions  to  them. 

These  were  sustained  by  the  Court,  at  a  prior  term,  viz.. 
May,  1845,  (see  the  decision  in  3  Story,  590,)  and  the  re- 
spondents were  directed  to  answer  fully  in  relation  to  all 
matters  which  had  been  excepted  to. 

At  this  term  the  bank's  amended  answer  was  excepted  to, 
as  well  as  that  of  the  other  respondents;  and  the  points, 
which  will  be  stated  so  far  as  necessary,  in  the  opinion  of 
the  Court,  were  argued  by 

James  Bell,  for  the  complainant,  and  E,  L.  Cushingf  for 
the  defendant 

WooDBURT,  J.  One  of  the  exceptions  in  this  case  is,  that 
the  last  answer  by  the  bank  does  not  state,  whether  the  orig* 
inal  notes  of  $400  and  $850  were  for  loans  made  for  the  ben- 
efit of  Bingham.  It  states,  that  the  present  officers  have  no 
knowledge  on  this  point,  but  does  not  add  what  is  their  in- 
formation or  their  belief  concerning  it.  The  first  answer  by 
the  bank  stated,  that  both  Bingham  and  the  plaintiff  appeared 
as  principals  on  the  books,  but  professed  ignorance  for  whose 
benefit  the  loan  was  made.  And  though  the  Court  then  de- 
cided that  the  answer  should  be  fuller  in  this  matter,  it  still 
omits  to  set  out  what  is  the  information  or  belief  of  the  pre- 
sent officers  on  that  point 

But  both  of  these  should  be  given  when  required.  Woods 
V.  MorreUj  1  John.  Ch.  R.  103. 

And  much  more  should  they  have  been  given  in  this  in- 
stance, after  a  special  direction  to  make  the  answers  in  this 
respect  fuller. 

On  this  point  the  new  or  amended  answers  of  Briggs  and 
Stevens  are  nearly  in  the  same  condition ;  not  stating  their 
information  and  belief  as  to  the  matters  urged  in  the  interrog- 
atories ;  but  only  their  knowledge,  as  set  out  in  the  original 
answer.    It  is  the  duty  of  a  respondent,  when  requested,  to 


MAY  TERM,  1846.  247 

Kittrodge  9.  The  Claremont  Bank  et  al. 

State  not  only  his  own  knowledge  on  the  matter,  hut  what 
he  has  been  informed  hy  others,  and  the  belief,  which  all  of 
his  knowledge  and  information  have  produced. 

The  officers  of  the  bank,  if  they  are  not  the  same  persons 
who  were  in  office  at  the  time  of  a  transaction  inquired  about, 
ought  to  go  not  only  to  the  records,  books,  and  files,  for 
information,  but  to  the  former  officers,  if  living,  and  ascer- 
tain, as  near  as  may  be,  the  truth  of  the  matters  about  which 
they  are  interrogated. 

These  answers  are  also  defective,  for  not  denying  all, 
which  is  not  admitted  on  these  points,  so  that  a  proper  issue 
can  be  presented  and  tried. 

The  last  exceptions  are,  therefore,  in  these  respects,  sus- 
tained ;  and  I  feel  constrained  to  add,  that  should  another  set 
of  answers  come  in,  either  evasive  or  failing  again  to  comply 
with  the  order  of  the  Court,  some  difierent  mode  must  be 
taken  than  merely  awarding  cost,  to  insure  what  is  proper. 

Let  all  the  costs  of  this  term  be  paid  by  the  respondents 
for  leave  to  amend  the  present  answers  and  file  fuller  ones, 
and  let  these  be  filed  in  thirty  days. 

Exceptions  allowed. 
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William  W.  Woodwoeth  and  others  in  equity 

vs, 
Isaac  Hall  and  another. 

An  injunction  will  not  be  issued  against  a  respondent's  using  a  machinej  unless 

it  is  proved,  that  he  has  used  it  himself,  or  employed  others  to  use  it  for  him,  or 

at  l^st  has  profited  by  the  use  of  it. 
Where  long  possession  of  a  patent  has  existed,  and  frequent  recoveries  under  it,  an 

injunction  will  be  issued,  the  originality  of  the  invention  by  the  patentee  not 

being  denied,  unless  the  letters  appear  for  some  cause  illegal  or  void. 
Where  Congress  granted  an  extension  of  the  term  to  an  administrator,  it  was  held 

to  be  legal,  and  that  the  letters  of  administration  need  not  be  produced  alter  such 

a  grant. 
A  signature  to  the  patent,  and  the  certificate  of  copies,  by  a  person  calling  himselt 

"acting  commissioner,"  is  sufficient  on  its  face  in  controversies  between  the 

patentee  and  third  persons,  as  the  law  recognizes  an  acting  commissioner  to  be 

lawful. 
A  patent  surrendered  and  renewed  operates  as  from  the  commencement  of  the 

original  patent,  except  as  to  causes  of  action,  arismg  before  the  renewal. 
If  a  mistake  occurs  in  a  copy  of  a  patent,  it  can  be  corrected  without  causing  any 
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injury,  bat  if  it  exists  in  tho  ori^nal  patent,  it  cannot  be  corrected,  so  as  to 
avail  without  the  assent  or  re-signature  of  tbe  secretary  of  state.* 

Bat  the  commissioner,  if  correcting  it,  need  not  re-sign  or  re-seal  the  letters,  he 
being  the  same  officer  here  who  did  it  before. 

If  the  mistake  corrected  be  a  material  one,  the  letters  cannot  operate  except  on 
cases  arising  after  it  is  made.    But  if  a  mere  clerical  one  —  queere. 

Where  a  renewal  of  patents  surrendered  is  void,  perhaps  the  surrender  itself  be- 
comes also  void,  and  tbe  original  patents  remain  in  force. 

Mere  technical  objections  to  letters  patent  are  not  to  be  encouraged  or  codstmed 
liberally,  for  him  making  them. 


This  was  a  bill  in  chancery,  filed  July  28th,  1846,  praying 
for  an  injunction  against  the  defendants,  not  to  use  longer  the 
planing  machine  invented  and  patented  by  William  Wood- 
worth  ;  and  for  an  account  of  profits  from  the  use  hereto- 
fore. 

The  letters  patent  were  alleged  to  have  been  issued  to  him 
as  the  inventor  of  that  machine,  December  27th,  1828,  for 
the  term  of  fourteen  years.  It  was  further  alleged,  that  he 
died  on  the  9th  of  February,  1839,  and  that  on  the  14th  of 
the  same  month,  administration  on  his  estate  was  granted  to 
William  W.  Woodworth  aforesaid.  That  the  administrator 
applied  to  the  commissioner  of  patents  for  an  extension  of  the 
term  of  the  original  patent  for  the  machine,  and  that  it  was 
duly  granted  to  him,  after  proper  proceedings,  on  the  16th  of 
November,  1842,  for  seven  years  after  the  end  of  the  first  term 
of  fourteen  years.  That  about  the  2d  of  January,  1843,  he 
disclaimed  the  circular  saws  described  in  the  schedule  to  said 
patent;  and,  on  or  about  the  10th  of  the  same  month,  he 
conveyed  to  Washburn  and  Brown,  two  of  the  complainants, 
the  exclusive  use  of  said  machine  in  the  county  of  Sufiblk 
and  some  other  enumerated  places,  with  certain  reservations 
to  himself;  and  on  the  11th  of  January,  1844,  assigned  to 
Wilson,  the  other  plaintiff,  all  his  remaining  interest  in  the 
patent,  except  in  the  State  of  Vermont. 

*  See  this  case  again  reported,  post. 
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It  is  then  stated,  that  the  respondents  are  now  using  a  ma- 
chine like  his  substantially ;  and  are  thus  infringing  on  the 
patent  owned  by  the  complainants,  and  the  bill  prayed  a  dis- 
covery how  long  it  had  been  done,  and  an  answer  to  several 
interrogatories. 

In  aid  of  the  prayer  for  an  injunction,  and  for  the  account 
before  named,  the  bill  further  averred,  that  said  Washburn 
and  Brown  prosecuted,  and  in  May,  1844,  recovered  judg- 
ment in  the  county  of  Suffolk  for  a  violation  of  this  patent, 
and  soon  after  they  instituted  a  similar  suit  against  the  re- 
spondent Isaac  Hall,  who  settled  the  same  without  trial,  and 
paid  damages,  and  received  from  them  a  license  to  use  one 
of  their  machines  for  a  specified  term  and  for  a  certain  rent, 
which  he  had  neglected  to  pay. 

It  w&s  further  averred,  in  a  subsequent  amendment  to  the 
bill,  that  William  W.  Woodworth,  as  administrator,  finding 
the  specification  in  the  patent  open  to  certain  objections  and 
doubts  as  to  its  suflSciency,  did,  on  the  8th  of  July,  1845, 
surrender  the  patent,  and  procure  new  letters  with  an  amend- 
ed specification ;  and  that  the  said  Washburn  and  Brown  ap- 
proved the  surrender,  and  agreed  to  accept  the  same  rights 
under  the  new  patent  as  had  been  conveyed  to  them  under 
the  extension  of  the  original  one. 

An  answer  was  filed  by  Clement  Hall  on  the  18th  of  Sep- 
tember, 1845,  which  disclaimed  any  knowledge  of  most  of 
the  averments  in  the  bill,  and  of  the  matters  about  which  he 
was  interrogated  specifically ;  though  a  belief  in  the  truth  of 
most  of  them  is  expressed,  except  that  he  denied  Woodworth 
to  have  been  the  original  inventor  of  this  planing  machine,  or 
that  it  is  in  other  respects  valid :  and  the  answer  further  as- 
serted that  the  new  patent  was  for  a  different  machine  from 
the  old  one ;  and  that  the  old  one  was  not  surrendered  within 
the  fourteen  years  of  its  term ;  and  that  Woodworth,  before 
he  died,  had  assigned  to  others  all  his  interest  in  it;  and  that 
Washburn  and  Brown  possessed  no  interest  in  the  new  pa- 
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tent,  and  wished  an  issue  framed  by  the  Court  to  try  these 
matters  before  a  jury.  In  the  course  of  the  answer  he  ad- 
mitted the  use  by  himself  alone,  and  not  jointly  with  others, 
of  a  machine  for  planing,  similar  in  some  respects  to  Wood- 
worth's,  but  unlike  in  others. 

The  answer  of  Isaac  Hall  was  in  most  respects  similar, 
except  that  he  denied  any  violation  of  his  former  agreement 
with  Washburn  and  Brown,  or  any  use  of  the  planing  ma- 
chine, either  severally  or  jointly  with  others,  since  the  expira- 
tion of  a  certain  license  to  him  to  use  it. 

Some  papers  and  affidavits  were  then  submitted  to  the 
Court  by  the  counsel,  and  an  agreement  made  to  have  a 
hearing  on  the  prayer  for  an  injunction  before  an  issue  was 
completed  and  tried  on  the  originality  of  the  patent,  and  in 
this  hearing  to  waive  any  objections  to  the  originality  of  the 
patent  in  Woodworth. 

The  substance  of  the  papers  and  testimony,  with  the  points 
raised  against  the  injunction,  will  appear  at  sufficient  length 
in  the  opinion  of  the  Court. 

B,  22.  Curtis,  coimsel  for  the  complainants ;  GUes  and 
Dehon,  for  the  respondents. 

Woodbury,  J.  There  has  been  no  evidence  whatever 
offered  in  this  case  of  any  use  of  the  planing  machine  by 
Isaac  Hall  since  his  license  expired,  except  what  is  contained 
in  the  affidavit  of  Aaron  Pratt  This  witness  did  not  see  him 
use  it;  but  made  a  bargain  with  him  about  the  15th  of  July, 
1845,  to  plane  for  the  witness  certain  boards  at  the  ordinary 
price,  intending  to  set  off  the  amount  against  rent  due  from 
said  Isaac. 

Clement  Hall,  however,  was  present,  and  said,  ''  we  can 
plane  them  for  you,"  and  the  work  was  done,  but  the  wit- 
ness does  not  say  by  whom,  nor  whether  in  fact  the  compen- 
sation for  it  was  made  to  Isaac. 

Against  this  is  the  answer  of  Isaac,  responsive  to  the  bill, 
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and  sworn  to,  denying  that  he  had  ever  iised  the  machine 
since  his  Ucense  expired ;  and  this  agrees  with  Clement's  as- 
sertion in  his  answer,  that  the  machine  was  used  by  him 
alone.  The  facts  testified  to  by  Pratt  might,  standing  alone, 
be  sufficient  to  justify  an  inference  that  Isaac  had  planed  the 
boards  and  used  the  machine. 

In  such  cases,  it  may  be,  that  any  workman  on  the  ma- 
chine, though  not  interested  in  it,  is  liable  to  be  restrained  in 
order  to  prevent  evasions,  by  treating  all  as  principals  who 
are  aiding. 

It  is  a  common  case,  also,  that  if  one  does  not  in  person 
perform  the  work,  but  procures  another  to  do  it  for  his 
advantage  on  a  machine  owned  by  himself,  he  can  still  be 
restrained,  and  is  estopped  from  denying,  qui  facit  per  cUium, 
fcunt  per  se.  Possibly,  too,  if  one  hires  another  to  do  work 
on  such  a  machine,  he  may  be  restrained.  4  Mann.  &Grang. 
179.  But  it  is  not  necessary  to  give  a  decisive  opinion  on 
this,  after  comparing  the  evidence  with  the  denial  in  Isaac's 
sworn  answer. 

After  that  answer  thus  testified  to  as  true,  the  probabiUty 
is,  and  it  is  a  construction  not  inconsistent  with  the  veracity 
of  both  Pratt  and  Isaac,  that  the  boards  were  planed  by 
Clement  alone,  and  on  his  own  contract,  or  his  own  assent 
to  the  arrangement,  and  for  his  own  profit  It  would  seem, 
also,  very  easy  to  produce  further  evidence  of  the  fact  of 
Isaac's  using  the  machine,  or  receiving  the  profits  from  it,  if 
such  was  the  truth.  Until  it  is  produced,  the  fairest  con- 
struction of  the  affidavits  and  answer  are,  that  Isaac  did  not 
work  the  machine. or  profit  by  it.  If  this  construction  were 
not  the  most  reasonable,  and  did  not  reconcile  what  is  sworn 
to  in  the  affidavit  and  answers,  the  Court  would  still  be  com- 
pelled to  refuse  to  issue  an  injunction  against  Isaac,  on  the 
affidavit  of  Pratt  alone,  for  the  want  of  evidence  in  it  to  over- 
come Isaac's  answer.  Because  something  more  must  be 
produced  than  the  evidence  of  a  single  witness  to  overcome 
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an  answer  under  oath,  and  responsive  to  the  bill.  Car- 
penier  v.  Prav,  Wash.  his.  Co.  4  How.  185.  Certainly 
something  more  than  the  evidence  of  one  witness,  and  he  not 
testifying  explicitly  that  Isaac  either  owned  or  worked  the 
machine,  or  received  any  of  its  profits. 

But  in  respect  to  the  liability  of  Clement  to  an  injunction, 
the  testimony  is  very  different;  and,  notwithstanding  the 
several  ingenious  objections  that  have  been  urged,  I  have 
come  to  the  conclusion  that  one  ought  to  be  issued  against 
him. 

He  admits  that  he  uses  a  machine  for  planing,  which  is,  in 
some  important  respects,  similar  to  that  described  in  Wood- 
worth's  patent 

He  waives,  also,  any  opposition  in  this  hearing  to  its  hav- 
ing been  originally  invent^  by  Woodworth. 

It  is  shown,  moreover,  that  this  patent  has  been  possessed 
by  Woodworth  and  others  under  him  for  something  like 
eighteen  years. 

It  is  well  known,  too,  that,  during  this  period,  numerous 
recoveries  have  been  had  against  persons  for  infringements 
upon  it  in  several  States  in  the  Union;  and  that  the 
sales  of  it  by  Woodworth  and  his  assignees  have  been  very 
extensive. 

Furthermore,  two  of  the  plaintiffs,  Washburn  and  Brown, 
are  admitted  to  have  obtained  verdicts  in  its  favor  against 
persons  in  this  city ;  and  a  settlement  and  recognition  of  their 
title  by  the  other  defendant,  Isaac  Hall,  brother  of  Clement, 
is  a  conceded  fact  in  this  case. 

The  various  questions  of  law  which  have  been  started  in 
this  litigation,  whether  technical  or  on  the  merits,  have  mostly 
been  carried  up  to  the  Supreme  Court  of  the  United  States ; 
and  after  full  argument  and  patient  scrutiny  have,  in  almost 
every  instance,  been  decided  in  favor  of  the  patentee  and 
those  claiming  under  him. 

But  still,  if  objections  are  now  taken  in  favor  of  Clement 

VOL.  L  22 


254  MASSACHUSETTS. 

Wood  worth  et  al,  v.  Hall  el  al. 

Hall,  new  or  otherwise,  which  ought  on  sound  principles  to 
prevail,  the  injunction  should  not  issue  against  him. 

Hence  it  becomes  necessary  to  examine  all  the  objections 
which  have  been  urged  on  the  present  occasion ;  but  I  shall 
not  decide  on  any  occurring  to  me  but  not  urged,  presuming 
that  they  are  waived  till  the  future  trial  on  the  merits. 

The  first  objection  taken  is  to  the  new  letters  patent,  be- 
cause they  are  issued  to  the  administrator  of  the  original 
patentee. 

But  that  objection  was  overruled  in  the  case  on  this  patent 
from  New  York,  in  Wilson  v.  Rosseau^  4  How.  646.  The 
renewal  in  the  name  of  the  administrator  by  the  board  of 
commissioners,  for  seven  years,  was  considered  good,  on  the 
ground  that  an  invention  was  personal  property.  An  inven- 
tion possesses  value  beyond  the  first  patent  on  it;  being  val- 
uable for  purposes  abroad  as  the  ground  for  a  patent  there, 
and  also  for  a  renewal  at  home,  independent  of  any  unex- 
pired period  of  the  original  term,  which  might  go  as  assets  to 
an  administrator.  And  Congress  has  confirmed  this  view  of 
the  right,  by  extending  the  patent,  through  a  special  law,  to 
the  administrator  even  seven  years  longer,  after  the  time 
given  by  the  board  expires. 

The  next  objection  is,  that  no  letters  of  administration  are 
now  produced.  But  in  the  Kentucky  case,  ( Woodwarth  v. 
Wilson^  4  How.  712,)  this  objection,  among  others,  was 
urged,  and  the  Court  did  not  sustain  it,  because  the  patent, 
being  renewed  to  the  plaintiff  as  administrator,  was  proof 
that  he  had  satisfied  the  board  at  the  patent  office  of  the  fact 
of  his  being  administrator,  and  it  was  not  now  competent  to 
go  behind  their  decision  in  respect  to  it. 

The  third  objection  taken  here  is,  that  the  patent  is  not 
certified  by  Mr.  Burke,  who  was  the  commissioner  at  that 
time,  but  by  H.  H.  Sylvester,  as  acting  commissioner.  This 
point  was  also  made  in  the  New  York  case,  4  How.  646. 

But  on  my  suggestion  to  the  counsel  that  there  were  two 
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early  acts  of  Congress,  which  authorized  the  Presid^it  to  ap- 
point acting  heads  to  the  different  department^  and  bureaus, 
though  the  offices  were  not  vacant  de  jure^  but  the  incum- 
bents were  absent  from  the  seat  of  government  or  indisposed ; 
and  that  the  law  conferred  on  those  so  acting  all  the  powers 
which  belonged  to  the  officers  they  represented ;  and  that 
this  might,  on  the  face  of  it,  be  legal,  on  the  presumption  it 
was  such  an  appointment,  unless  the  contrary  was  shown,  the 
point  was  no  further  argued ;  and  the  Court,  in  their  opin- 
ion, held  the  patent  to  be  good,  which  could  not  have  been  if 
this  objection  was  deemed  valid,  under  such  a  state  of  the 
facts. 

The  laws  mentioned  may  be  seen  in  the  8th  section  of  the 
act  of  Congress  of  May  8th,  1792,  ch.  37,  (1  Stat,  at  Large, 
281,)  and  the  act  of  13th  February,  1795,  ch.  21,  (1  Ibid. 
415.) 

If  the  provision  in  the  patent  act  of  1836,  that  the  chief 
clerk  may  perform  certain  duties  when  the  office  of  commis- 
sioner ^s  vacant,  alone  governed  the  present  question,  as  was 
formerly  supposed,  then  the  ingenious  argument  of  the  re- 
spondents' counsel  might  apply.  But  it  is  an  appointment 
of  acting  commissioner  which  may  have  been  under  the  other 
general  laws  in  the  absence  or  illness,  and  not  a  technical 
vacancy  of  the  head  of  the  bureau,  and  whose  powers,  when 
so  acting,  are  as  full  as  those  of  the  commissioner  himiself, 
and  his  appointment  under  that  law  by  the  President  alone 
being  authorized  expressly  by  Congress,  it  must  be  presumed 
to  have  been  made  here,  in  the  absence  of  any  evidence  to 
the  contrary,  and  to  have  been  duly  made  where  drawn  in 
question  incidentally  or  collaterally,  if  it  be  shown  that  the 
person  certifying  is  in  the  public  discharge  of  those  duties. 

In  such  cases,  as  acting  appointments  may  be  legal,  he  will 
be  presumed  to  be  acting  legally  till  the  contrary  is  shown. 
Patter  v.  Luther^  3  John.  R.  431 ;  Berryman  v.  Wise^  4 
D.  &  E.  366;   3  Ibid.  635.      Even  in  cases  of  murder. 
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Dalmer  v.  Barnard,  7  Ibid.  248,  261;  McNally  on  Ev. 
487,  488. 

In  such  case,  too,  as  the  laws  recognize  acting  officers  at 
the  heads  of  bureaus,  whose  appointment  is  not  in  the  hands 
of  the  secretaries  alone,  like  the  patent  office  since  1836,  the 
signatures  of  persons  as  acting  commissioners  carry  as  much 
verity  and  legality  on  the  face  of  certificates  themselves,  as 
those  by  the  commissioner  himself. 

They  meet,  then,  the  requisitions  of  the  past  as  well  as  the 
following  cases,  (3  Wash.  C.  C.  531,  1  Burr's  Trial,  98,) 
until  it  be  shown  if  it  can  be  properly,  in  contests  between 
third  persons,  that  the  acting  appointment  was  not  in  truth 
made  in  the  manner  authorized  by  law. 

There  are  some  other  objections,  however,  taken  here, 
which  were  not  decided  in  the  4th  Howard,  647  to  716,  and 
which  it  is  proper  to  examine. 

One  of  them  is  this.  The  original  patent  for  fourteen 
years,  given  in  December,  1828,  expired  in  1842,  and  though 
it  was  extended  by  the  board  for  seven  years  more,^  which 
would  last  till  1849,  and  by  Congress  for  seven  more,  which 
would  not  expire  till  1856,  yet  all  of  these  patents  were  sur- 
rendered July  8th,  1845,  and  a  new  one  taken  out  for  the 
whole  twenty-eight  years  from  December,  1828.  This  was 
done,  also,  with  some  small  amendments  or  corrections,  in 
the  old  specification  of  1828.  After  these  new  letters  patent 
for  the  whole  term,  no  assignment  having  been  made  to 
Washburn  and  Brown,  but  only  one  previously  on  the  2d  of 
January,  1843,  the  plaintiffs  contend  that  all  the  previous 
letters  being  surrendered,  and  a  new  specification  filed,  and 
new  letters  issued,  any  conveyance  of  any  interest  under  the 
old  letters  is  inoperative  and  void  under  the  new  ones ;  and 
hence  that  Washburn  and  Brown  possess  no  interest  in  these 
last,  and  are  improperly  joined  in  the  bill. 

But  my  impression,  as  at  present  advised,  is,  that  when  a 
patent  has  been  surrendered,  and  new  letters  are  taken  out 
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with  an  amended  specification,  the  patent  has  been  always 
considered  to  operate,  except  as  to  suits  for  violations  com- 
mitted before  the  amendment,  from  the  commencement  -of 
the  original  term.  The  amendment  is  not  because  the  former 
patent  or  specification  was  utterly  void,  as  seems  to  be  the 
argument,  but  were  defective  or  doubful  in  some  particular, 
which  it  was  expedient  to  make  more  clear. 

But  it  is  still  a  patent  for  the  same  invention.  It  can  by 
law  include  no  new  one,  and  it  covers  only  the  same  term  of 
time  which  the  former  patent  and  its  extensions  did. 

In  the  present  case,  these  are  conceded  to  have  been  the 
facts;  and  it  is  an  error  to  suppose  that  on  such  facts  the 
new  letters  ought  to  operate  only  from  their  date.  By  the 
very  words  of  those  letters,  no  less  than  by  the  reasons  of  the 
case,  as  just  explained,  they  relate  back  to  the  commence- 
ment of  the  original  term,  and  for  many  purposes  should  op- 
erate from  that  time.  I  do  not  say  for  all,  as  an  exception 
will  hereafter  be  noticed. 

This  is  in  strict  analogy  to  amended  writs  and  amended 
judgments,  which,  for  most  purposes,  have  the  same  efiect  as 
if  the  amended  matter  was  in  them  originally. 

Again,  if  such  were  not  the  result,  generally,  the  new  let- 
ters would  be  treated  as  taking  out  a  new  patent,  or  an  old 
one  in  a  form  then  first  valid ;  and,  in  such  a  view,  would, 
of  course,  run  fourteen  years  from  the  date  of  the  new  letters, 
instead  of  only  fourteen  from  the  issue  of  the  original  letters; 
or  if  they  have  been  extended  as  here,  fourteen  longer,  they 
would  not  run  only  twenty-eight  years  from  the  beginning  of 
th€;original  term,  i.  e.,  December,  1828,  as  here,  but  twenty- 
eight  years  from  July,  1845,  the  date  of  the  new  letters. 

Besides  these  considerations,  it  has  been  held,  that  recove- 
ries under  the  original  patent  are  evidence  after  the  new  let- 
ters and  new  specification,  to  strengthen  the  title  of  the  plain- 
tiflf  so  as  to  obtain  an  injunction ;  thus  treating  the  patent  as 
one  and  the  same,  and  a  conveyance  of  it  once  therefore  for  a 
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specified  terai,  as  good  for  the  tenn,  whether  an  amended 
specification  be  filed  or  not  before  the  term  closes.  See  Orr 
V.  LUilefieldy  ante,  p.  13.  •  Also,  Orr  v.  Badger^  before  Jus- 
tice Sprague,  February,  1846. 

It  would  be  a  little  strange,  that  a  recovery  under  the  new 
and  amended  and  corrected  specification  should  be,  as  is 
another  argument  for  the  defendant,  any  stronger  evidence 
of  right  than  a  recovery,  even  when  the  specification  was 
more  objectionable. 

Independent  of  these  circumstances,  it  is  averred  in  the 
bill  as  amended,  that  Washburn  and  Brown  have  adopted 
and  approved  of  the  new  specification ;  and  that  they  claim 
under  their  contract,  and  to  the  extent  of  it,  all  the  rights 
conferred  by  it  on  the  patentee. 

There  is,  moreover,  a  clause  in  the  act  of  July  4th,  1836, 
ch.  357,  $  13,  which  seems  to  have  been  designed  to  dispose 
of  such  objections ;  and  though  it  does  not  mention  contracts 
or  assignments,  it  is  quite  broad  and  comprehensive  enough 
to  cover  them.  It  is :  "  the  patent,  so  re-issued  together  with 
the  corrected  descriptions  and  specifications,  shall  have  the 
same  effect  and  operaium  in  law  on  the  trial  of  all  actions 
hereafter  commenced  for  causes  subsequently  occurring,  as 
though  the  same  had  been  originally  filed  in  such  corrected 
form  before  the  issuing  of  the  original  patent. 

It  would  be  very  doubtful,  also,  whether  a  misjoinder  of 
parties  as  plaintifis  in  an  application  of  this  kind,  could 
defeat  a  prayer  for  an  injunction  not  to  use  a  machine  in 
which  any  of  them  were  interested.  At  law,  such  a  mis- 
joinder could  be  objected  to  only  in  abatement,  as  the^act 
sounds  ex  delicto^  (1  Chit.  PL  76 ;)  and  probably  it  could  not 
be  objected  to  at  all  in  equity,  though  in  the  final  judgment, 
of  course  it  would  be  entered  up  in  favor  of  those  alone 
who  appeared  to  have  some  right  and  interest  to  be  pro- 
tected. 

As  the  claims  of  two  of  the  plaintiffs,  however,  have  been 
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already  proved  and  established  in  several  recoveries  before 
Ihe  new  letters ;  and  the  contract  now  offered,  under  which 
they  claim,  confers  on  them  a  right  to  use  fifty  planing  ma- 
chines within  certain  territory,  including  this  city ;  and  there 
is  a  covenant  by  the  grantees  of  that  right  not  to  sell  to 
different  persons  liberty  to  use  others  within  those  limits, 
during  the  time  of  Washburn  and  Brown's  contract,  their 
interest  within  them  would  seem  to  be  sufficiently  exclu- 
sive to  make  them  properly  plaintiffs,  and  entitled  to  judg- 
ment 

The  strongest  doubt  with  me  is  in  relation  to  the  interests 
of  the  others  in  thi%  city,  so  as  to  justify  joining  them ;  but 
as  that  objection  has  not  been  taken,  and  all  the  facts 
are  not  known  to  me  concerning  them,  I  pass  it  by  for  the 
present. 

But  there  is  one  more  exception  in  this  case;  and  it  is  of 
a  character  causing  some  difficulty,  if  the  evidence  in  re- 
spect to  it  was  more  clear,  and  accorded  with  what  is  sup- 
posed by  the  counsel  for  the  respondent  to  have  been  the 
truth  of  the  transaction. 

The  original  patent  is  not  put  in  evidence  here,  but  a 
certified  copy  from  the  patent  office.  That  copy  now  reads, 
that  the  term  is  one  of  twenty-eight  years  from  December, 
1828,  but  when  produced  at  a  former  opening  of  the  cause, 
it  is  admitted  that  it  read  fourteen  years  firom  December, 
1828. 

A  letter  from  the  commissioner  is  offered  by  the  respond- 
ents, stating,  as  I  understand  it,  that  the  change  has  since 
been  made  in  order  to  correspond  with  the  truth,  the  new 
letters  patent  being  for  twenty-eight  years  from  1828,  and 
the  record  being  so,  but  the  forms  for  copies  having  been 
printed  fourteen,  som<8  were  filled  up  without  altering  the 
printed  term  from  fourteen  to  twenty-eighL 

The  respondents  infer  from  this  explanation,  that  the  let- 
ters patent  themselves,  as  issued  in  July,  1845,  and  not 


260  MASSACHUSETTS. 


Woodworth  et  <U.  v.  Hall  et  al. 


merely  the  copy  of  them,  contained  the  same  mistake,  and 
that  the  record  of  them  did  also ;  and  supposing  that  both 
have  been  altered  since,  as  well  as  the  copy,  the  respond- 
ents object  to  the  legality  of  such  amendments,  and  likewise 
contend,  that  if  legal  at  all,  it  is  so  only  in  respect  to  suits 
and  other  matters  arising  subsequently  to  the  alteration. 
But  I  do  not  understand  the  letter  of  the  commissioner  to  go 
beyond  the  copies ;  and  if  only  the  copies  were  erroneous, 
and  they  have  been  corrected,  he  undoubtedly  had  the 
power,  and  ought  to  make  them  conform  to  the  patent  itself 
and  the  record. 

On  the  contrary,  if  the  new  letters  pa|^nt  themselves  were 
by  mistake  for  only  fourteen  years  from  December,  1828,  when 
they  were  intended  to  be  twenty-eight,  and  thus  to  cover  not 
only  the  original  term,  but  both  the  renewed  terms;  and  the 
commissioner  has  amended  them  since  this  bill  was  filed ; 
T  doubt  whether,  on  the  testimony  now  before  us,  they  could 
be  received  in  evidence  to  sustain  this  bill,  considering  its 
allegations  to  go  on  a  patent  for  twenty-eight  years,  and  one 
so  issued  on  the  Qth  of  July,  1845. 

It  would  probably  be  his  duty  to  correct  the  letters  patent 
in  such  a  case,  when  applied  to,  and  to  minute  the  correc- 
tion on  or  in  them ;  as  these  matters  are  between  him  repre- 
senting the  government  and  the  patentee. 

Nor  would  it  be  necessary  for  him  in  such  case  to  re-sign 
or  re-seal  the  letters,  as  is  urged  on  English  precedents.  See 
Sharp's  case,  and  Nicholls',  in  Webster's  Patent  Cases,  646 
and  658.  For  those  do  not  apply  here  when  the  signing  and 
sealing  are  by  the  same  officer,  and  by  the  same  also  as  he 
that  makes  the  correction.  For  he  adopts  them  as  his  own 
acts  by  re-delivering  the  patent  after  it  is  amended,  as  much 
as  he  adopts  the  writing  of  it  on  the  paper  or  parch- 
ment. 

But  it  would  seem  to  be  necessary  to  have  the  secretary 
of  state  sign  anew,  or  assent  to  the  amendment,  as  he  is  a 
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distinct  officer,  and  without  signing  anew,  or  assenting,  has 
never  examined  and  authenticated  the  letters  as  amended. 

The  record  or  enrollment  must  also  be  made  to  correspond 
with  the  letters  as  amended,  if  it  does  not  already.  As  to 
the  effect  of  such  alteration,  I  entertain  an  impression,  rest* 
ing  on  general  principles  and  the  grounds  of  some  of  the 
precedents  abroad,  and  in  the  absence  of  any  statute  here,  to 
allow  amendments  of  this  kind,  or  to  prescribe  their  effect 
in  such  cases,  that  a  patent  after  thus  amended  in  a  mate- 
rial mistake,  could  not  operate  as  to  third  persons  against 
whom  prosecutions  were  pending,  but  only  for  causes  accru- 
ing after  the  correction.  See  Webster  on  Pat  664.  It  may 
be  different  if  the  mistake  was  entirely  clerical.  If  the  mis- 
take was  not  clerical,  or  one  made  by  the  patentee  himself, 
it  is  quite  clear  that  the  law  abroad  makes  it  operate  only 
from  that  correction,  and  it  is  so  here  in  respect  to  defective 
specifications,  when  they  are  allowed  by  statute  to  be 
amended  in  certain  cases.  See  13  section  of  act  of  July  4th, 
1836,  ch.  357.  They  are  not  good  as  to  suits  pending, 
but  only  as  to  actions  for  causes  subsequently  accruing. 

But  in  cases  like  this,  if  it  should  turn  out,  on  clear  evi- 
dence, that  the  new  letters  themselves  had  been  altered  so  as 
to  be  wholly  void,  a  different  and  equally  difficult  question 
may  arise.  It  is  this,  it  might  be  that  the  surrender  of  the 
original  letters,  and  of  the  extensions  of  them,  so  that  all 
might  be  renewed  in  one,  would  become  also  void ;  and  the 
party  might  then,  perhaps,  be  allowed  to  amend  his  bill,  and 
enjoin  and  recover  on  the  former  letters  patent,  if  the  old 
specification  was  not  too  defective  for  that  purpose. 

On  this  I  give  no  opinion  at  this  time ;  but  if  evidence  be 
obtained,  that  the  new  letters  patent  themselves  have  been 
altered  as  to  the  term  in  them  since  this  action  was  com- 
menced, as  the  respondents'  counsel  apprehend,  it  may  then 
become  necessary  to  decide  it 

The  mode  adopted  in  this  case,  of  issuing  one  set  of  new 
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letters  patent  for  the  three  different  terms  before  existing, 
when  the  old  specification  was  sought  to  be  corrected,  is 
likewise  open  to  some  question  concernifig  its  legality.  The 
most  obvious  mode  would  be  to  renew  each  separately,  or 
renew  only  the  old  letters  and  their  specification ;  and  let 
the  others  be  cured  or  aided  by  relation  back  to  the  original 
one. 

But  as  no  such  objection  is  pressed  now,  I  forbear  comment 
upon  that  also. 

It  may  not  be  improper  to  add  before  closing,  in  relation  to 
technical  objections,  as  most  of  them  are  when  urged  against 
injunctions  generally,  that  though  they  are  to  be  weighed 
and  examined,  and  allowed  to  prevail,  as  they  must  in  other 
cases  in  equity,  if  legal,  yet  they  ought  to  be  treated  with  no 
particular  indulgence.  In  all  inquiries  in  equity,  the  lean- 
ing in  doubtful  points  must  certainly  be  rather  against  than 
in  favor  of  them;  and  more  especially  must  it  be  so  in  pre- 
liminan/  injunctions,  where  the  decision  is  only  temporary, 
and  may  be  dissolved  on  motion  at  any  time,  on  showing 
fuller  proof  as  to  any  thing  affecting  the  merits  of  the  con- 
troversy. 

The  injunction  as  to  Clement  Hall  is  allowed  till  the 
further  order  of  the  Court,  but  not  against  Isaac  Hall. 


Isaac  R.  Jay,  Ltbellant  vs.  Holden  Almy. 

Where  a  whaling  vessel  has  been  lost  abroad,  and  the  cargo  sent  home  to  the 
owners,  a  seaman  cannot  recover  wages  of  the  captain,  but  must  resort  to  the 
owners  for  his  share  in  "  the  catchings,"  in  conformity  with  the  contract. 

A  captain  of  a  vessel  is  not  justified  in  imprisoning  a  seaman  merely  on  suspicion 
that  he  is  a  dangerous  man,  or  on  the  request  of  the  crew,  unless  some  facts  are 
shown,  rendering  the  truth  of  the  charge  probable ;  and  if  he  detain  him  in  custody 
till  his  effects  on  board  are  lost  or  sold,  the  captain  is  answerable  for  their  value. 
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The  allegations  of  one  of  the  parties  in  a  libel  are  not  eridence  for  him,  anlesa 
called  for  by  the  other  side,  and  are  then  to  be  weighed  as  they  deserre,  without 
requiring  in  all  cases  more  than  one  witness  to  oTercome  them. 

Damages  for  such  imprisonment  will  not  be  Tindictive,  unless  perhaps  where  the 
moiiTes  of  the  master  appear  to  have  been  bad.  But  compensation  for  the  time 
of  the  imprisonment,  the  value  of  his  articles  lost  or  sold,  and  interest  on 
the  amount  and  passage  home,  are  the  just  measure  of  damages,  usually. 

The  cases  where  the  crew  should  be  consulted  with,  considered. 

A  nonsuit  not  the  result  of  a  judgment  of  the  Court,  is  no  bar  to  a  subsequent 
libel  for  the  same  cause  of  complaint. 

This  was  an  appeal  from  a  decree  in  the  District  Court, 
made  by  Judge  Sprague,  January  24th,  1845,  and  directing 
the  libellee  to  pay  to  the  libellant  the  sum  of  $270,  damages 
and  costs. 

From  this  decree  an  -appeal  was  taken  by  the  respondent, 
and  the  material  facts  of  the  case,  on  being  opened  here  at 
this  term,  appeared  to  be  as  follows. 

In  September,  1841,  Almy,  as  master  of  the  vessel  Mary 
Ann,  of  New  Bedford,  and  Jay,  as  cook  on  board,  sailed  to 
the  Pacific  on  a  whaling  voyage,  and  in  February,  1842, 
Jay  was  put  under  arrest  and  heavily  ironed  by  order  of  the 
master,  and  after  some  days  set  on  shore  at  Copang,  on  the 
Island  of  Tima,  in  the  Indian  Ocean,  and  confined  there  in  a 
fort  several  weeks,  till  a  Dutch  vessel  of  war  carried  him, 
by  agreement  with  the  captain,  to  Batavia,  where,  with  the 
charges  against  him,  he  was  delivered  into  the  care  of  the 
American  consul. 

On  examination  of  the  case,  the  consul  discharged  Jay, 
and  he  was  left  to  find  his  way  home  at  his  own  expense, 
and  without  any  of  his  clothing,  or  boxes  of  medicine,  to- 
bacco, and  other  articles,  which  were  on  board  the  Mary 
Ann,  when  he  was  arrested,  and  when  he  was  set  on  shore 
at  Copang. 

The  claim  now  set  up  was  for  compensation  for  the  im- 
prisonment of  his  body,  damages  to  his  person,  the  loss  of 
his  property,  and  the  expenses  and  time  of  his  passage 
home. 
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The  master  undertook  to  justify  the  imprisonment  on  the 
ground,  that  he  and  the  crew  entertained  just  fears  of  a 
mutiny  by  Jay  and  others,  or  great  bodily  injury  by  his 
poisoning  the  crew ;  and  that  no  more  damage  was  done  to 
Jay's  person,  and  no  longer  detention  of  him,  than  were  ne- 
cessary to  protect  the  crew,  and  bring  him  to  trial. 

As  to  the*  clothing  and  other  property  of  Jay,  which  was 
lost,  the  master  contended,  that  the  wreck  of  the  vessel,  two 
days  after  reaching  Copang,  was  the  cause  of  the  loss,  and 
not  any  misfeasance  on  his  part 

There  was  some  contradictory  evidence  as  to  the  circum- 
stances, which  preceded  smd  accompanied  the  arrest,  and  the 
manner  of  the  treatment  of  Jay  while  confined,  as  well  as 
the  conduct  of  the  master  in  taking  a  part  of  the  effects  of 
Jay  on  shore  and  selling  them,  without  their  being  lost  in 
the  wreck  of  the  vessel,  or  being  stolen  by  the  natives  of  the 
island. 

But  the  portions  of  the  testimony,  material  to  the  decision 
of  the  Court,  were  much  alike  on  both  sides,  and  being  given 
in  the  opinion  of  the  Court,  need  not  be  repeated  here. 

The  cause  was  argued  by  SewcUl  and  Mead^  for  the  libel- 
lant ;  and  Clifford^  for  the  libellee. 

Woodbury,  J.  Most  of  the  important  averments  in  this 
case  are  either  admitted  or  proved  beyond  controversy. 
Among  them  is  the  sailing  of  the  libellant  under  the  libellee, 
the  former  as  cook,  and  therefore  bound  to  obedience  and 
subordination  on  his  part;  and  the  other  as  master,  and 
hence  equally  bound  to  exercise  kindness,  humanity,  and 
protection,  rather  than  cruelty  or  oppression,  to  those  under 
his  command. 

So  it  is  admitted  or  proved  clearly,  that  the  master  caused 
the  cook  to  be  confined  with  heavy  irons,  and  thus  to  be  de- 
tained in  the  vessel  and  fort  in  a  hot  climate,  for  a  long 
time,  and  made  no  provision  for  his  return  home,  if  he  should 
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be  discharged,  and  did  not  deliver  to  him,  and  send  on  shore 
with  him,  his  clothes  and  other  property,  when  he  was  re- 
moved from  the  vessel. 

It  is  also  established,  that  the  cook  was  discharged  by 
the  consul  at  Batavia,  and  has  never  been  tried  or  convicted 
since  returning  home  of  any  offence  committed  on  board 
the  Mary  Ann,  nor  have  any  portion  of  his  effects,  or  the 
earnings  of  the  vessel  been  restored  to  him,  or  accounted  for. 

These  leading  facts,  none  of  which  are  now  in  doubt, 
would  certainly  be  sufficient  to  charge  the  respondent  with 
very  heavy  damages,  unless  he  shows  satisfactorily  a  jus- 
tification for  this  extraordinary  conduct  towards  the  cook. 

But  where  he  proceeds  to  prove  a  justification,  we  at 
once  encounter  contradictory  evidence,  and  omissions  to 
make  out  satisfactorily  several  of  the  component  facts  indis- 
pensable to  a  thorough  justification. 

Thus  the  grounds  set  up  in  defence  in  the  answer,  are ; 
that  Jay  had  assisted  a  seaman  called  Pedro  in  his  as- 
sault on  the  mate,  and  also  in  the  argument  and  evidence 
they  are,  that  there  was  danger  of  Jay's  poisoning  the  crew ; 
and,  lastly,  that  the  crew  requested  that  he  should  be  con- 
fined. 

But  there  is  no  testimony  that  he  rendered  any  assistance 
whatever  to  Pedro,  but,  on  the  contrary,  he  was  in  the  ca- 
boose at  the  time.  Nor  when  Pedro  called  for  help  in  Span- 
ish, is  there  any  proof,  that  the  call  was  directed  to  Jay, 
rather  than  to  any  of  the  rest  of  the  crew,  or  that  Jay  under- 
stood Spanish  better  than  the  others,  or  responded  at  all  to 
the  call. 

Nor  is  there  any  proof  of  a  particular  intimacy  existing 
between  him  and  Pedro,  or  any  previous  concert  between 
them  to  injure  the  mate,  or  any  previous  ill-will  on  his  part 
towards  the  mate.  On  the  contrary,  Pedro's  attack  seems 
to  have  been  in  sudden  irritation  at  a  blow  from  the  mate, 
and  without  premeditation  or  conference  on  the  subject  with 
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any  one ;  and  Jay's  relations  were  so  friendly  with  the  mate, 
that  he  was  called  on  after  the  injury  to  wait  upon  him,  and 
assist  to  heal  his  wounds ;  showing  no  suspicion  then,  in 
either  the  mate  or  the  captain,  of  his  having  assisted  to  cause 
those  wounds. 

There  would  be,  also,  no  httle  absurdity  in  supposing  a 
combination  between  only  two  persons  out  of  twenty-three 
on  board,  to  assault  one  of  the  officers,  and  create  a  mutiny 
or  revolt  endangering  the  rest 

This  confidence  and  trust  in  Jay  prove,  also,  that  no  sus- 
picion then  existed  in  either  of  their  minds,  in  support  of 
the  second  ground  of  defence ;  viz.,  that  Jay  was  likely  to 
poison  them. 

Nor  is  there  the  slightest  evidence  that  Jay  had  said  or 
done  any  thing  at  any  time,  before  his  arrest,  to  justify  a 
belief  in  the  crew  of  an  intention  to  poison  them,  except 
some  suspicions  flung  out  against  him  by  Turner,  who  was 
his  enemy,  and  who  has  not  appeared  here  or  elsewhere  as 
a  witness  to  verify  them  under  oath. 

On  the  contrary,  all  the  witnesses,  as  well  as  the  captain, 
concede,  that  Jay  was  a  good  and  orderly  man  on  board, 
and  at  all  times  protested  his  innocence  of  any  such  intent ; 
and  out  of  all  the  seamen,  who  testified  in  this  case  on 
either  side,  not  one,  not  even  the  mate,  who  was  stabbed, 
swears  to  a  single  fact  sustaining  either  of  these  grounds  of 
justifica^on.  And  there  is  an  absence  of  all  motive  for  Jay 
to  have  been  guilty  of  either  charge,  no  (difficulty  being 
proved  to  have  existed  between  him  and  the  mate,  or  captain, 
or  any  of  the  crew,  except  Tunier.  And  against  Turner, 
there  is  no  legal  evidence,  that  he  ever  made  any  threats,  or 
committed  any  outrage  before  his  arrest 

In  respect  to  the  next  and  last  justification  set  up,  it  is, 
that  Jay  was  imprisoned  in  consequence  of  the  fears  and 
at  the  request  of  the  crew.  There  is  some  proof  from  several 
of  them  of  such  a  request  having  been  made. 
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But  there  is  no  evidence  that  those  fears  were  well  founded,* 
or  that  the  captain  instituted  any  official  inquiry  into  their 
correctness,  formal  or  informal,  or  gave  notice  to  Jay  of  any 
examination  into  them  beforehand,  so  that  Jay  might  excul- 
pate himself;  which  last  circumstance  at  least  distinguishes 
this  case  from  that  of  the  Somers,  to  which  the  captain's 
counsel  have  likened  it. 

On  the  contrary,  there  is  some  testimony  that  the  captain 
himself  instigated  the  crew  to  make  such  a  request,  and  that 
after  the  paper  which  ihey  signed,  requesting  Jay's  confine-* 
ment,  had  been  destroyed,  the  captain  made,  or  caused  to  be 
made,  another,  affixing  their  names,  all  in  one  hand-writing, 
and  stating  the  charge  to  be  against  Isaac  Bay  rather  than 
Isaac  Jay,  and  making  the  same  person  a  signer  to  it,  and 
thus  joining  with  the  rest  in  asking  for  his  own  confinement 

The  absurdity,  if  not  forgery,  involved  in  this,  caused  the 
consul  to  discharge  Jay  at  once  from  custody,  on  his  arrival 
at  Batavia. 

A  commander  of  a  vessel  should  be  a  firm  man,  tenax 
propositi,  and  should  not  act  on  the  groundless  fears  of  his 
crew,  much  less  excite  them.  Much  less  should  he  do  this 
against  one  placed  under  his  protection  as  a  sort  of  ward,  in  a 
distant  country,  and  one  whose  previous  conduct,  for  aught 
which  is  proved,  had  been  throughout  obedient  and  exem- 
plary. The  captain  must  be  humane  no  less  than  firm.  I 
place  out  of  the  case,  of  course,  the  mere  hearsay  declara- 
tions of  Turner,  and  the  captain's  own  answer,  as  affecting 
Jay;  because  it  is  not  competent  evidence  against  him, 
coming  from  a  party,  and  not  having  been  called  for  under 
oath  by  Jay,  or  read  by  him  as  a  part  of  the  testimony  in 
the  cause.     The  David  Pratt,  1  Ware,  496. 

Each  party  in  admiralty  has  a  right,  if  he  chooses,  to  the 
answer  under  oath  of  the  other ;  and  if  not  so  answering 
when  requested,  he  may  take  the  fact  pro  confesso.  If  an 
answer  be  given  when  asked  for,  it  is  evidence  for  either 
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dide.  But  the  Court  then  is  not  bound  to  require  two  wit- 
nesses as  in  equity,  to  overcome  an  answer.  Hutson  v.  Jor- 
dan, 1  Ware,  385. 

As  all  the  justifications  for  the  imprisonment  fail,  the 
captain  is  liable  for  the  injury  caused  by  it  But  he  is 
not  shown  to  have  entertained  any  previous  antipathy 
or  grudge  against  Jay,  and  manifestly  acted  in  some  degree 
from  the  wishes  of  his  crew.  It  is  probably  not  therefore 
a  suitable  case  for  smart  money  or  vindictive  damages,  should 
the  last  ever  be  proper  when  a  criminal  prosecution  can  also, 
as  here,  be  instituted.  See  cases  in  AUen  v.  Blunt,  Mass. 
Oct  1846;  Taylor  v.  Carpenter,  same  term,  post.  Again, 
it  is  difficult  to  discover  any  but  an  honest  motive,  however 
erring  in  judgment,  for  the  captain,  when  punishing  Jay, 
though  with  such  severity.  Because  Jay's  conduct  had  ex- 
cited no  previous  grudge  or  quarrel,  but  had  won  confidence. 
Notwithstanding  this  should  prevent  any  aggravation  in  the 
amount  of  damages  awarded,  yet  the  captain  should  pay  a 
full  indemnity,  having,  without  sufficient  cause  shown, 
confined  the  libellant  in  a  close  room,  in  a  hot  climate,  with 
heavy  irons,  and  continued  this  substantially  for  near  fifty 
days.  He  might  be  prosecuted  for  this  criminally,  perhaps 
as  an  assault  and  false  imprisonment ;  and  if  malice  existed, 
could  be  indicted  for  putting  Jay  ashore  abroad  in  such  a 
destitute  condition.  Act  of  1825,  ch.  65,  $  10;  United  States 
V.  Netcher,  1  Story,  307. 

Several  adjudged  cases  tend  to  sustain  these  views  in  all 
material  respects.  Thus,  a  master  is  not  excused  for  impris- 
onment of  a  seaman  abroad,  although  ordered  by  a  consul. 
The  WiUiam  Harris,  1  Ware,  367 ;  Wilson  v.  The  Mary, 
Gilpin,  31. 

Nor  excused  for  improperly  discharging  a  seaman  abroad,  by 
the  consul's  approbation.    Hutchinson  v.  Coombs,  1  Ware,  65. 

The  master  has  sole  and  exclusive  command,  and  all  owe 
obedience  to  lawful  orders,  who  are  under  him,  crew  and 
officers.    Butlsr  v.  McLellan,  1  Ware,  219. 
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And  hence  the  crew  have  no  right  to  order  the  captain,  or 
restrain  him  as  to  the  punishment  of  any  one,  although  if  one 
offends  or  injures  the  crew,  the  captain  may  pardon  him,  if 
the  crew  do  it    1  Ware,  226. 

It  is  prudent  in  the  master  to  consult  his  subordinate  offi- 
cers in  case  of  doubt,  but  no  requirement  exists  to  consult  his 
crew,  or  to  follow  their  wishes.  Abbott  on  Shipping,  136, 
137. 

The  crew  may,  in  certain  cases,  demand  a  survey  of  the 
vessel,  if  supposed  not  seaworthy.  Act  of  July  20,  1790. 
And  be  consulted  in  a  storm,  as  to  throwing  the  cargo  over- 
board for  safety.  1  Ware,  219,  367.  But  it  is  not  to  be  flung 
over  without  the  master's  consent  or  orders.  The  Nimrod^ 
1  Ware,  9.  Only  in  extreme  cases,  can  the  master  imprison  a 
seaman  abroad  in  a  foreign  prison.  Tfte  William  Harris^ 
1  Ware,  367 ;  Wilson  v.  The  Mary,  Gilpin,  31 ;  The  Nvmn 
rod,  1  Ware,  9. 

Even  if  a  seaman  becomes  dangerous,  he  must  be  so  dan- 
gerous as  not  to  be  able  to  be  brought  home  safely.  Other- 
wise, the  captain  cannot  imprison  him  abroad,  or  discharge 
him  there.    1  Ware,  16. 

And  if  the  advice  of  crew  as  to  throwing  property  over, 
does  not  bind  the  master,  much  less  will  it  as  to  the  im- 
prisonment of  one  of  them. 

If  a  seaman  is  improperly  discharged,  he  is  entitled  to  ex- 
penses of  return,  and  to  wages  till  able  to  return,  as  a  meas- 
ure of  damages.     1  Ware,  9,  309. 

But  this  means  a  case  where  the  seaman  hired  for  wages, 
and  where  the  vessel  has  not  been  wrecked. 

Again,  Jay  claims  of  him  compensation  for  the  loss  of  his 
clothing,  medicine,  and  chest  of  goods  on  board  the  vessel. 

The  captain  admits  he  had  collected  these  together  to  take 
them  on  shore  before  the  vessel  was  wrecked,  but  contends 
they  were  lost  with  the  vessel,  or  plundered  by  the  na- 
tives. 

23* 


270  MASSACHUSETTS. 


Jay  9.  Almy. 


But  some  witnesses  on  both  sides  testify  to  their  being 
partly  taken  on  shore,  and  though  the  natives  plundered 
some,  the  Dutch  fort  and  officers  at  Copang  are  presumed 
to  have  yielded  at  least  a  semi«civilized  protection  to  person 
and  property. 

Some  testify  that  the  captain  actually  sold  most  of  the  ar- 
ticles on  shore,  and  pocketed  the  money  for  them. 

My  own  view  of  this  part  of  the  case  is,  that  when 
taking  Jay  on  shore  he  should  have  taken  with  him  and  de- 
livered to  him  his  clothes  and  other  property,  and  that  not 
doing  this,  when  the  articles  were  in'  his  charge,  and  Jay 
imprisoned  so  as  to  be  unable  to  look  after  them  himself,  was 
a  conversion  of  them,  and  the  captain  ought  to  respond  for 
their  value,  and  the  more  especially  so,  as  it  is  probable  he 
sold  a  portion  of  them. 

That  value,  however,  I  would  not  swell  beyond  the  clear 
proof,  as  to  its  extent,  which  is  the  evidence  of  the  person  at 
New  Bedford,  who  aided  in  the  outfit  of  Jay. 

Finally,  the  captain  should  have  supported  his  charges 
against  Jay  at  Data  via,  and  had  him  punished  there  or  since 
his  return  home,  or  at  least  have  shown  probable  and  reason- 
able grounds  for  suspicion  against  him,  on  a  hearing  there  or 
in  this  country.  And  not  doing  any  of  these,  he  cannot  escape 
another  ground  of  damage  to  Jay,  by  the  consequential  injury 
to  him  in  being  left  abroad,  and  having  no  passage  home  pro- 
vided. As  the  vessel  was  wrecked,  and  the  voyage  broken 
up,  he  could  not  ask  pay  for  his  time  after  being  discharged; 
but  he  was  entitled  to  some  means  for  returning  to  this  coun- 
try.   See  as  before  cited,  I  Ware,  9  and  309. 

And  though  Jay  is  not  justified  in  claiming  wages  of  the 
captain,  as  he  entered  on  board  the  vessel  upon  shares,  yet, 
under  the  contract  in  such  cases,  he  is  entitled  to  his  portion 
of  the  oil  and  bone  then  on  board  and  saved  from  the  wreck. 
And  the  owners,  to  whom  the  proceeds  of  it  were  remitted 
by  the  captain,  must  probably  indemnify  him  for  it 
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It  will  be  seen  that  my  opinion  is  not  founded  entirely  on 
any  part  of  the  evidence  which  has  been  contradicted,  or  at- 
tempted, like  Hart's,  to  be  discredited ;  and  hence,  though 
there  is  something  to  be  censured  in  the  attempts  made  in 
favor  of  either  side,  by  its  friends,  to  influence  some  of  the 
witnesses,  and  some  cloud  is  cast  over  their  veracity,  it  has 
no  essential  bearing  on  facts  which  govern  the  merits. 

On  footing  up  the  sums,  to  which  Jay  is  entitled  ^ere,  if 
only  a  dollar  a  day  for  fifty  days'  imprisonment  is  allowed, 
and  the  clothes  and  goods  of  his  outfit  are  valued  at  $175, 
those  two  items  will  constitute  $225.  Allowing  for  interest, 
passage  home,  and  old  clothing,  not  included  in  the  outfit, 
$45,  and  we  have  $270,  the  sum  allowed  in  the  Court 
below. 

I  think  that  aggregate  not  too  high  ;  and  so  far  as  doubt- 
ing its  correctness,  it  would  rather  be,  that  the  damages  given 
in  the  Court  below  were  too  small  instead  of  being  too  large. 
I  entertain  no  doubt  of  my  power  to  increase  them,  as  in  ap- 
peals at  common  law.  1  Gallis.  22,  Anon. ;  YecUon  v.  United 
States^  5  Cranch,  281.  But  I  am  not  certain  that  an  increase 
is  proper,  unless  as  vindictive  or  exemplary,  and  that  is  in  a 
case  like  this,  if  in  any,  not  clearly  justifiable.  See  Allen  v. 
Blunl,  before  cited ;  and  Taylor  v.  Carpenter,  Oct.  Term, 
1846,  Mass.  Dis. 

Counsel  fees,  in  some  cases,  are  a  proper  charge.  9  Wheat. 
379,  and  Allen  v.  Blunty  just  cited. 

But  as  they  were  not  allowed  to  the  respondent,  where  the 
libel  Ian t  at  a  former  term  became  nonsuit,  they  are  disal- 
lowed here. 

Nor  is  there  any  foundation  for  the  objection  that  the  former 
nonsuit  is  a  bar  to  another  libel,  it  having  been  voluntary, 
and  not  on  a  judgment  of  the  Court.  2  Mass.  113;  1  Met 
274 ;  1  Pick.  371 ;  3  Wils.  153 ;  and  Greely  v.  Smith,  ante, 
p.  181. 

It  often  is  not  after  any  trial  of  the  merits,  and  arises  from 
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inability  to  command  the  attendance  of  witnesses,  as  is  stated 
to  have  been  the  present  case. 

Let  the  judgment  below  be  aiOlrmed^  with  cost  and  interest 
since  the  appeal 


Wn^LiAH  k.  Aldrich  and  another 

vs. 
The  Equitable  Safett  Insurance  CoufPANT. 

Where  an  insurance  was  effected  by  the  owner  of  a  ressel  "  on  account  of  whom 
it  may  concern,**  "  loss  payable  to  the  order  of  H./*  who  made  the  insurance  and 
owned  the  vessel,  and  a  consignee,  in  Europe,  had  advaooed  money  to  buy  all  the 
cargo  in  India,  under  a  contract  to  be  interested  one  half  in  the  proceeds,  and 
have  the  bill  of  lading  of  the  cargo  assigned  to  him  for  security,  and  the  insnr« 
ance  to  be  made  by  the  consignor  on  the  ressel  and  half  the  cargo,  to  be  deposited 
with  the  agent  of  the  consignee  in  America,  which  was  done  except  on  freight 
instead  of  the  vessel ;  the  Court  held,  that  the  consignee  had  an  insurable  interest 
in  the  policy,  independent  of  any  assignment ;  and  could  recover  on  it  in  his  own 
name. 

The  vessel  being  lost  on  her  way  hack,  but  the  cargo  saved  and  received  in  Europe 
afterwards  by  the  consignee,  the  latter  was  allowed  to  recorer  so  much  of  the 
loss,  as  was  necessary  to  pay  the  balance  due  to  him  in  the  transaction. 

The  remainder  of  the  loss,  H.,  the  consignor,  having  become  bankrupt,  was  allowed 
to  be  retained  by  the  insurance  office,  in  diichat^  of  the  premium  note,  and 
other  demands  against  H.  unsatisfied,  and  not  proved  before  the  commissioner  of 
bankruptcy,  a  clause  existing  in  the  policy  allowing  the  detention  of  enough  of 
all  losses  to  pay  what  was  coming  to  the  office  from  the  person  entitled  to  it. 

Nothing  could  thus  be  set  off*  against  the  consignee,  except  what  he  owed  in  lua 
own  right,  or  in  equity,  viz.,  the  premium  note,  in  this  case,  by  which  he  had 
been  benefitted. 

Had  the  consignee  claimed  under  the  assignment,  and  not  as  a  party  originaUf 
concerned  or  interested  in  the  insurance,  the  result  might  have  been  different. 

This  was  assumpsit  on  a  policy  of  insurance,  made  De- 
cember 17th,  1841,  on  the  cargo  of  the  ship  Neponset,  to  the 
extent  of  $15,000,  on  one  half  thereof,  from  Bremen  to  the 
coast  of  Sumatra,  and  thence  to  a  port  of  discharge  in  £u- 
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rope,  with  this  provision,  viz, :  "  The  balance  of  this  policy 
to  attach  to  freight  after  covering  property." 

The  insurance  was  made  to  Mark  Healy  ''  on  account  of 
whom  it  concerns,"  "  loss  payable  to  the  order  of  M.  Healy." 

The  plaintiffs  claimed,  as  possessing  an  insurable  interest 
in  the  cargo  and  freight  under  the  following  circumstances, 
and  that  the  insurance  was  made  with  a  view  to  cover  it 

Thus,  on  the  17th  of  November,  1841,  Mark  Healy,  being 
owner  of  the  above  ship,  and  she  being  at  Bremen  to  obtain 
employment,  in  charge  of  her  captain,  one  Joseph  Powell,  a 
contract  was  entered  into  between  him  and  the  plaintiffs,  that 
the  latter  should  furnish  $23,000  in  specie,  and  four  boxes  of 
opium  for  the  vessel  to  proceed  to  Sumatra  for  the  purchase 
of  pepper,  and  to  return  with  it  to  Europe,  the  adventure  to 
be  on  the  joint  account  of  Healy  and  the  plaintiffs.  It  was 
further  stipulated,  that  the  port  charges  should  be  defrayed 
out  of  this  money  furnished  by  the  defendants,  and  the  bills 
of  lading  of  the  cargo  be  consigned  to  them  for  sale,  they 
paying  for  freight  of  half  thereof,  one  cent  and  a  half  per 
pound,  and  that  the  plaintiffs  should  remain  in  advance  to 
Healy  for  half  the  specie  on  the  same  terms  as  in  the  last 
voyage  on  their  joint  account.  Healy  was  left  to  make  in- 
surance, and  in  the  event  of  making  it,  the  policy  for  the  ves« 
sel  and  Healy's  half  of  the  cargo,  was  to  be  deposited  in  the 
hands  of  Messrs.  N.  &  P.,  who  were  agents  of  the  plain- 
tiffs. 

A  loss  of  the  vessel  took  place  about  March,  1843,  at  the 
Island  of  Mauritius,  but  the  cargo  was  not  injured  over  five 
per  cent,  and  was  obliged  to  be  reshipped  and  carried  to  Eu- 
rope in  another  vessel,  and  the  freight  therefor  was  paid  by 
the  plaintifis;  the  Neponset  losing  her  freight  by  the  loss  of 
the  vessel  before  reaching  Europe. 

Though  the  arrangement  in  the  original  agreement  was  for 
an  insurance  on  the  cargo  and  vessel,  Healy  made  it  on  the 
cargo  and  freight,  and  lodged  it  with  Messrs.  N.  &  P.  for  the 
plaintiflb,  and  it  was  accepted  by  them. 
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The  whole  loss  for  which  the  defendants  are  liable,  ex- 
ceeds, it  is  admitted,  $3000,  being  about  $1680  and  interest, 
since  April,  1843,  for  general  average  chargeable  to  the  car- 
go, and  about  $1681  on  account  of  freight. 

But  it  is  contended  by  them,  that  Healy  in  this,  insured 
only  his  own  property ;  and  the  plaintiffs  had  no  insurable 
interest  therein ;  or  if  they  had,  that  the  policy  was  assigned 
to  them  by  Healy  without  the  consent  of  the  office,  and  hence 
could  not  be  recovered  on  by  them,  under  an  express  provis- 
ion in  the  following  words :  "  It  is  also  agreed  that  this  policy 
shall  be  void  in  case  of  its  being  assigned,  transferred,  or 
pledged,  without  the  previous  consent  in  writing  of  the  in- 
surers." 

It  was  further  agreed  in  the  policy  as  follows :  '^  And  in 
case  of  loss,  to  be  paid  in  sixty  days  after  proof  of  loss  and 
proof  of  interest  in  the  said  property,  the  amount  of  the 
note  given  for  the  premium,  if  unpaid,  and  all  sums  coming 
due  being  first  paid  or  secured  to  the  satisfaction  of  the  said 
company,  they  discounting  interest  for  anticipating  pay- 
ment." 

The  defendants  claimed  under  this,  to  set  off  not  only  the 
premium  note  of  $526,  which  remained  unpaid,  but  other 
large  sums,  due  from  said  Healy  to  the  insurance  office, 
amounting  in  all  to  $5476.  Healy  had  failed,  since  the  in- 
surance, and  had  taken  the  benefit  of  the  bankrupt  act ;  but 
neither  party  now  claiming  proved  their  debts  under  the 
bankruptcy. 

The  amount  due  to  the  plaintiffs  as  the  balance  of  their  ac- 
count with  Healy,  after  selling  the  cargo,  was,  in  August, 
1843,  at  the  time  the  business  closed,  $1727;  for  which,  and 
interest  since  they  commenced  this  action,  April  9th,  1844, 
they  seek  to  be  indemnified. 

The  case  was  tried  here  in  April,  1846,  at  an  adjourned 
term,  and  a  verdict  taken  by  agreement  for  the  plaintiff  in 
blank,  to  be  filled  up  with  such  sum  as  the  Court,  on  exam- 
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ination,  should  deem  proper,  if  the  plaintiff  was  in  law  enti- 
tled to  recover.  Otherwise,  the  verdict  was  to  be  set  aside, 
and  a  genera]  verdict  to  be  entered  for  the  defendants. 

Phillips,  counsel  for  the  plaintiffs ;  Fiske,  counsel  for  the 
defendants. 

Woodbury,  J.  Most  of  the  important  facts  in  this  case  are 
embodied  in  the  statement  of  it,  and  on  these  I  shall  now 
proceed  to  submit  briefly  my  views  of  the  law. 

The  plaintiffs  seem  to  me  to  have  possessed  an  insurable 
interest  in  the  cargo  and  freight,  which  are  covered  by  this 
policy. 

They  had  agreed  to  advance  $23,000  on  account  of  the 
cargo  and  charges,  and  did  do  it,  so  as  to  render  Healy  in- 
debted to  them  to  the  extent  of  $11,800,  and  interest  thereon. 

How  were  they  to  be  secured  or  paid  for  this?  Clearly  in 
the  first  instance  by  an  insurance  of  the  cargo  and  the  ship, 
with  a  deposit  for  them  of  the  policy  with  their  agent,  and  a 
consignment  to  them  of  the  bill  of  lading  of  the  return  cargo. 
This  was  the  original  agreement;  but  the  insurance  was 
altered  to  the  freight,  instead  of  the  cargo ;  and  the  amount 
made  so  large  as  to  cover  both,  and  accepted  by  the  plaintiff. 
Thus,  virtually,  the  plaintiff,  so  far  as  lenders  of  the 
$11,800,  had  for  security  a  stipulation  to  consign  the  bills  of 
lading  of  the  cargo  to  them,  and  their  own  indebtedness  to 
Healy  of  the  freight  of  their  half  of  the  cargo.  This  would  be 
an  ample  indemnity,  unless  the  return  cargo  should,  contrary 
to  any  fair  expectation,  sell  for  less  than  its  cost,  and  indeed 
less,  to  the  extent  of  all  the  freight  on  one  half  of  the  whole 
cargo. 

But  should  the  cargo  be  lost,  or  the  freight,  they  held  as 
security  the  insurance  by  Healy  to  the  amount  of  all  his 
share  in  the  cargo,  and  of  his  expected  freight,  an  indemnity 
quite  safe  against  any  ordinary  contingencies,  and  more  than 
sufficient,  in  this  case,  as  the  event  will  show,  if  the  plaintiff 
recovers. 
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The  plaintifiis  stood,  then,  in  the  position  of  mortgagees,  or 
trustees,  or  consignees  of  the  half  of  the  cargo  and  the  freight 
thereon,  that  belonged  to  Healy,  in  order  to  secure  them  for 
the  advances  they  had  made  in  behalf  of  Healy. 

This  was  an  insurable  interest,  whether  looking  at  it  in 
law  or  equity.  1  Phil.  In.  107,  114;  2  Ibid.  601 ;  1  Mason, 
127;  9  Wend.  404;  16  Yes.  60,  and  other  cases  cited  in 
Phillips. 

Was  the  fact  of  an  interest  in  others  than  Healy  as  owner 
and  mortgagor,  or  consignor  of  the  cargo  and  freight,  dis- 
closed in  the  policy  sufficiently,  to  entitle  others  to  recover? 
I  think  it  was. 

The  very  terms  of  the  policy  being,  "  on  account  of  whom 
it  may  concern,"  distinctly  apprized  the  office,  that  Healy 
intended  to  secure  by  it  any  interests  of  others  as  well  as  his 
own.  He  was  principal  for  himself  as  mortgagor,  and  agent 
for  the  plaintiffs  as  mortgagees.  2  Phil.  In.  163.  He  acted 
with  express  and  previous  wishes  and  authority  for  them  as 
well  as  himself,  and  not  without  either,  as  in  Foster  v. 
United  i^cUes  Ins,  Co.  11  Pick.  86.  The  plaintiffis  also  ac- 
cepted or  ratified  the  insurance  after  it  was  made,  by  taking 
it  through  their  agent  in  this  country. 

Under  the  form  of  expression  used  then,  with  the  accom- 
panying facts,  no  doubt  exists  that  the  plaintiffs  are  entitled 
to  recover  on  their  interest  to  the  extent  of  their  loss,  without 
any  assignment  of  the  policy  to  them  in  the  sense  contem- 
plated in  the  clause  of  it  before  quoted.  The  action  can  well 
be  brought  as  now,  or  in  the  name  of  the  person  who  appears 
on  the  policy  to  insure  for  others,  and  might  be  prosecuted 
for  others  in  his  name.  Farrow  v.  Commonwealth  Ins,  Co. 
18  Pick.  63;  7  Wend.  82;  3  Bos.  &  Pull.  149;  3  Bam.  & 
Aid.  281 ;  Hurlbert  v.  Pacific  Ins.  Co.  2  Sumn.  471.  Their 
interest  attached  by  the  insurance  itself,  and  not  by  any  sub- 
sequent assignment;  and  the  indorsement  by  Healy,  and  the 
deposit  of  the  policy  with  their  agent,  were  merely  to  author- 
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ize  the  paymeDt  of  any  loss  to  them,  as  origmally  interested, 
and  in  conformity  with  the  provision  in  the  policy  requiring 
them  to  be  made  on  his  order,  and  also  in  compliance  with 
the  original  agreement  between  him  and  the  plaintiffs,  that 
the  policy  should  be  deposited  with  their  agent.  Wiggin  v. 
American  Ins.  Co.  18  Pick.  168. 

Their  rights,  then,  having  commenced  with  the  policy  it- 
self, and  arising  in  fact  under  the  original  insurance,  as 
set  out  in  the  declaration,  and  not  under  any  assignment  of 
it,  the  case  is  not  open  to  the  objection,  that  it  has  been  as- 
signed to  them  subsequently,  and  without  the  knowledge  or 
assent  of  the  office,  and  is,  therefore,  void. 

These  circumstances  settle,  also,  the  other  objection  con- 
cerning the  set-off.  One  object  of  the  provision  against  an 
after  assignment  without  the  consent  of  the  office,  doubtless, 
was  to  protect  its  interests  by  means  of  retaining  the  power, 
in  case  of  a  loss,  to  set  off  any  demands  the  office  possessed 
against  the  original  holder  of  the  policy.     18  Pick.  158. 

Here  they  have  retained  that  power,  so  far  as  regards  Healy 
and  his  original  interests  whether  as  mortgagor,  or  cestui  que 
trust  or  consignor  in  the  property  insured. 

But  they  have  not  retained,  because  they  never  possessed, 
any  such  power  against  the  mortgagee  or  trustee,  beyond  his 
own  indebtedness,  which  was  nothing  in  law  or  equity  but 
the  premium  on  the  property.  As  to  that,  such  would  have 
been  the  case,  even  if  the  suit  had  been  in  the  name  of  Healy 
for  the  plaintiffs.  HurJbert  v.  Pacific  Ins.  Co.  2  Sumn. 
471. 

It  is  well  settled,  that  a  demand,  held  in  autre  droit,  can- 
no^  be  set  off,  nor  one  against  a  person  suing  in  autre  droit. 
Bui.  N.  P.  179 ;  2  East,  230, 235;  Tidd,  605,  and  cases  cited; 
6  D.  &  E.  582 ;  5  Ibid.  493 ;  5  Mason,  205. 

The  defendants,  therefore,  can  set  off  against  the  plaintiffs, 
being  originally  parties  in  interest  by  virtue  of  what  appears 
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on  the  face  of  the  policy,  only  what  is  due  from  them  in  law 
and  equity,  and  not  what  is  due  from  other  persons  alone. 

Indeed,  if  an  insurer  knows  that  the  broker  is  insuring  for 
a  third  person,  he  cannot  set  off  a  debt  due  from  the  broker. 
Gordon  v.  Churchy  2  Caines,  R.  299.  The  policy  in  that  case 
was  in  the  name  of  the  broker,  and  the  name  of  the  principal 
was  not  disclosed.  But  '^  brokers  "  was  inserted  in  the  mar- 
gin ;  and  it  was  proved  by  parol,  or  admitted  that  the  prin* 
cipals  were  well  known.  See  also,  Hurlbert  v.  Pacific  Ins. 
Co.  2  Sunm.  471. 

There  is  another  question  as  to  what  should  be  done  about 
the  mode  of  deducting  the  premium  note  given  for  this  par* 
ticular  insurance. 

Healy  promised  to  pay  it;  but  not  having  done  so,  it 
should  be  charged  on  the  sum  going  to  him  after  paying  to 
the  plaintiffs  their  dues. 

If  there  be  not  enough  of  that,  it,  of  course,  as  before  sug- 
gested, ought  to  be  settled  by  those  who  derive  the  benefits 
from  it,  (who  in  this  instance  are  the  plaintiffs  to  the  extent 
of  the  balance  of  their  account  against  Healy.) 

There  is  no  necessity  here,  however,  to  apportion  it,  and 
charge  a  part  to  them  and  the  residue  to  Healy ;  because  the 
claim  of  the  plaintiffs,  though  losers,  being  only  a  part  of 
what  is  due  on  the  loss,  leaves  the  residue,  being  more  than 
enough  to  pay  the  premium,  for  the  mortgagor,  and  thus 
open  to  any  set-off  for  this  or  any  other  premiums  due  from 
him  to  the  defendants. 

In  many  policies  there  is  a  special  provision  to  deduct  the 
premium  from  any  loss ;  and,  indeed,  on  re-examination,  such 
is  evidently  the  design  in  the  present  case,  independent  of  the 
equitable  reasons  for  such  a  course. 

Thus,  in  paying  averages,  it  ^is  to  be  done,  "  having  been 
paid  the  consideration  for  this  insurance  by  the  assured." 
&c.,  and  in  paying  a  loss,  ''  the  amount  of  the  note  given  for 
the  premium,  if  unpaid,"  &c.,  "being  first  deducted." 
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There  is  another  view  presented,  as  to  whether  the  plain- 
tiffs should  recover  all  the  loss,  and  account  for  the  balance, 
after  deducting  their  debt,  or  recover  only  the  amount  of  their 
debt.  My  opinion  on  this  is,  that  the  company  should  be 
permitted  to  retain  and  set  off  against  Healy  or  his  assignees, 
80  far  as  he  remained  interested  in  the  property  insured  as 
mortgagor,  all  which  remains  covered  by  the  loss  after  paying 
the  mortgagee,  rather  than  that  the  plaintiffs  should  be  allowed 
to  recover  the  whole  and  pay  over  the  balance  left,  after  they 
are  satisfied,  to  Healy's  assignees.  This  does  exact  justice 
.to  all  concerned  —  carries  out  the  original  intent,  as  well  as 
the  established  law  on  set-offs  generally,  {Gordon  v.  Churchy 
2  Gaines,  R.  299,)  and,  at  the  same  time,  protects  the  office  in 
the  full  enjoyment  of  their  original  lien  on  Healy's  interests 
in  any  loss,  so  as  to  hold  it  subject  to  all  their  claims  against 
him  under  a  set-off  of  them,  when  the  loss  is  called  for, 
instead  of  driving  them  into  a  bankrupt  Court  for  merely  a 
pro  rata  share  with  other  creditors,  who  had  not,  like  them, 
any  specific  lien  on  the  balance,  alter  paying  the  mortgagees. 
Hurtbert  v.  Pacific  Ins,  Co.  2  Sunm.  471. 

But  though  in  this  case  the  plaintiffs  would  be  liable  for 
the  premium  on  this  particular  insurance,  when  not  paid  by 
Healy,  who  gave  his  note  for  it,  and  agreed  to  pay  it ;  yet  as 
there  are  funds  enough  left,  belonging  to  Healy,  for  the  loss, 
to  pay  this  premium  and  all  due  to  the  plaintiffs,  it  ought  to 
be  charged  on  those  fimds. 

Whether  this  be  done  by  deducting  it  from  the  plaintiffs' 
balance,  and  then  recharging  it  as  so  much  more  due  to  them 
from  Healy,  or  by  leaving  it  to  be  paid  out  of  Healy's  share, 
is  immaterial. 

Let  the  computations  be  made  on  these  principles,  and  the 
blank  in  the  verdict  filled  up  for  only  the  sum  due  the  plain- 
tifis,  leaving  the  residue  to  be  held  by  the  office  tp wards  their 
debts  against  Healy. 
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William  Perry  and  others,  in  equity 
Betsy  Parker  and  others. 

InjanctioDS  cannot  be  granted  in  tbe  Courts  of  the  United  States  without  notice, 
and  hence  all  of  them  here  are  special.  If  the  title  of  the  complainant  is  denied, 
he  must  show  former  recoveries,  or  long  possession,  in  the  case  of  patents ; 
and  in  case  of  waste  and  trespass,  that  there  are  no  facts  to  warrant  the  denial, 
or  the  injunction  will  be  refused  till  the  disputed  questions  of  title  are  settled 
at  law. 
Where  an  estate,  out  of  which  a  mill  privilege  has  been  carved,  becomes  united  in 
ownership  with  other  estates  below,  the  owner  of  both  may  convey  different  rights 

'  and  privileges  from  what  were  before  attached  to  either  estate  ;  but  in  conveying 
either  to  difierent  and  new  persons,  any  change  in  the  privileges  made  appurte- 
nant to  each  must  distinctly  appear,  or  each  will  be  presumed  to  exist  as  before 
the  junction  of  the  estates. 

This  was  a  bill  in  equity,  praying  an  injunction  against  the 
respondents  not  to  cut  down  the  dam  and  gates  of  the  com- 
plainants, on  Johnson's  brook,  in  Bradford,  in  this  State.  It 
was  averred  that  this  dam  and  gates  were  used  in  connection 
with,  and  to  retain  water  for,  mills  and  machinery  for  spin- 
ning flax,  situated  at  another  dam  several  rods  below,  and 
which  machinery  was  of  great  value ;  that  they  had  been 
used  for  this  and  other  purposes  by  the  complainants,  and 
those  under  whom  they  claim,  undisturbed,  for  sixty  years, 
till  the  respondents,  in  February  last,  destroyed  a  portion  of 
them,  and  threatened  to  persist  in  cutting  them  away,  greatly 
to  the  injury  of  the  complainants ;  against  which  a  special 
injunction  is  prayed  for  forthwith. 

Various  other  matters  in  connection  with  these  general 
averments  were  detailed  in  the  bill,  and  will  be  referred  to  in 
the  opinion  of  the  Court,  so  far  as  important  to  the  point  on 
which  the  subject  is  disposed  of  for  the  present. 

The  respondents,  on  being  notified  pursuant  to  law,  appear- 
ed and  resisted  the  prayer.  But  the  rule  for  an  answer  not 
having  expired,  none  had  been  filed ;  and  the  hearing  came 
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on  under  affidavits  filed  upon  both  sides,  and  a  long  series  of 
title  deeds,  and  wills,  and  proceedings  in  partition  in  the 
Probate  Courts  in  the  county  of  Essex. 

Such  of  these  as  it  may  be  necessary  to  particularize  will 
be  stated  by  the  Court,  with  any  admissions  or  agreements 
by  the  parties  &s  to  facts  deemed  material,  and  not  in  contro- 
versy between  them.    ■ 

The  cause  was  opened,  the  evidence  put  in,  and  the  views 
of  tlie  parties  explained  at  this  term,  by  B.  Rand,  for  the 
complainants,  and  Messrs.  Choate  and  O.  P.  Lord,  (of  Sa- 
lem) for  the  respondents. 

WooDBUET,  J.  Injunctions  being  prohibited  in  the  Courts 
of  the  United  States,  by  an  act  of  Congress,  without  notice 
firsts  the  opposing  party,  (act  2d  March,  1793,  ch.  22,  ^  5,) 
it  follows  that  all  of  them  must  here  be  regarded  as  special, 
rather  than  some  of  them  as  common,  or  a  matter  of  course, 
(Drewry  on  Inj.  6;  2  Story,  Eq.  PI.  177,)  and  therefore,  when 
resisted  under  such  notice,  whether  the  hearing  comes  on 
before  or  after  an  answer,  no  injunction  can  be  granted,  un- 
less special  and  sufficient  cause  is  clearly  shown. 

Thus,  by  way  of  illustration,  if  the  complainant  asks  for 
an  injunction  against  the  use  of  a  patent,  he  must  not  only 
show  a  patent  in  his  favor,  valid  on  its  face,  and  raising  a 
presumptive  title  in  him  to  its  exclusive  use ;  but,  if  the  re- 
spondent denies  his  title,  and  casts  a  shstde  over  it  by  evi- 
dence, the  grant  of  the  injunction  must  be  delayed,  till  the 
validity  of*  the  title  can  be  tried  under  a  proper  issue  in  the 
ease,  unless  the  complainant  can  strengthen  his  claim  beyond 
the  mere  patent,  by  showing  former  recoveries  in  favor  of  it, 
or  quiet  possession  of  it  for  some  time,  or  frequent  sales  and 
uses  of  it  under  him. 

So  in  cases  of  injunction  against  waste  or  trespasses,  it  is 
not  only  necessary  for  the  complainant  to  make  out  a  prima 
facie  title  to  the  premises  or  property,  but  if  his  title,  to  the 
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extent  to  which  it  is  set  up  by  him,  is  denied  and  contested 
by  the  respondent,  and  evidence  enough  is  offered  to  show- 
there  is  some  ground,  in  the  facts  of  the  case,  for  this  denial, 
the  Court  will  not  grant  the  injunction  till  the  disputed  title 
is  first  settled  between  the  parties,  on  appropriate  pleadings 
and  full  testimony. 

In  the  present  case,  there  have  b|pn  no  such  pleadings, 
and  the  title,  as  set  up  by  the  complainants,  and  as  proved 
prima  facie,  is  contested  by  the  respondents. 

The  grant  of  an  injunction,  then,  must  be  postponed,  under 
the  well  established  rule  I  have  just  referred  to,  until  a  suit- 
able issue  is  framed  and  tried  in  respect  to  the  title,  provided 
the  respondents  have  introduced  sufficient  evidence,  not  to 
overturn  the  plaintiff's  title,  or  to  establish  their  own,  (for 
these  are  the  very  questions  hereafter  to  be  tried,)  but  to 
show  that  they  have  some  plausible  and  real  grounds  for 
bringing  the  title  in  question. 

The  reason  of  this  distinction  will  be  apparent  and  strong, 
when  it  is  seen  that  the  extraordinary  intervention  of  a  Court 
of  equity  in  issuing  an  injunction  against  doing  acts  concern- 
ing so  grave  and  weighty  a  subject  as  real  estate,  can  never 
be  proper  unless  it  is  clear  that  the  person  doing  them  has  no 
title  to  the  property.  Otherwise  the  true  owner  might  be 
excluded  from  the  free  and  lawful  use  of  his  own  estate. 

While  any  reasonable  doubt  exists  on  the  subject  of  the 
title,  neither  party  stands  in  a  position  to  invoke  any  extra- 
ordinary interference  of  a  Court  of  equity  in  his  behalf,  but 
can  and  should  resort  to  the  Courts  of  law  for  redress  for 
supposed  injuries ;  or  by  actions  there,  or  in  other  modes  in 
equity,  first  settle  the  title  which  is  in  dispute.  On  the  con- 
trary, likewise,  it  is  equally  reasonable  not  to  permit  a  re. 
spondent  to  deprive  a  complainsmt  of  the  remedy  in  equity 
by  an  injunction  in  a  case  where  irreparable  and  repeated 
injuries  are  anticipated,  and  where  no  other  form  of  redre  s^ 
is  so  speedy  and  effectual,  merely  by  making  a  formal  denial 
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of  the  plaintifTs  title,  without  any  evidence  to  show  the 
denial  to  be  made  probably  in  good  faith,  and  to  be  sustained 
by  something  of  fact  and  law. 

The  cases  generally  where  an  injunction  is  allowed  in 
connection  with  the  realty,  are  those  in  which  the  interests 
of  the  parties  in  the  estate  are  admitted,  but  the  controversy 
is  concerning  what  HtfiJ  ™^7  ^  under  these  interests,  and 
where  one  may  do  under  color  of  his  interests  much  more 
than  he  is  clearly  entitled  to.  Drewry,  182 ;  I  Myl.  &  Craig. 
616.  As  for  instance,  one  being  proved  or  conceded  to  own 
a  life  estate,  and  the  other  the  reversion,  the  contest  is,  what 
are  their  rights  as  to  cutting  timber;  or  certain  kinds  of  trees, 
such  as  saplings,  or  mere  ornaments ;  or  one  being  a  mort- 
gagor and  the  other  a  mortgagee ;  or  one  being  a  tenant  in 
common  with  the  other ;  or  one  a  contiguous  owner,  and  a 
contest  arising  as  to  the  use  of  water,  mines,  &c.,  which  each 
claims. 

But  it  seems  well  settled  that  if  the  estate  each  is  entitled  to 
in  the  premises  is  not  admitted  or  clear,  no  injunction  will  issue 
till  it  is  made  clear  by  a  trial.  Drewry  on  Inj.  182, 238 ;  WeUer 
V.  Smeaton^  1  Bro.  C.  C.  App.  572 ;  Chalk  v.  Wyait,  3  Mer. 
688 ;  Dupall  v.  Waters,  1  Bland,  569,  585 ;  1  Yes.  jr.  140, 
note ;  6  Tes.  110 ;  3  Atk.  496.  And  this  trial  will  not  be  on 
affidavits,  but  on  proper  pleadings  and  process.  1  Railroad 
Ca.  120.  Some  cases  go  so  far  as  to  hold  it  should  not  issue  at 
first,  if  the  respondent  merely  denies  the  title  of  the  plaintiff. 
Drewry,  186,  187;  Kinder  v.  Janes,  17  Ves.  110 ;  Smith  v. 
CoUyer,  8  Ibid.  89 ;  Hanson  v.  Gardiner,  7  Ibid.  305 ;  Nor- 
toay  V.  Rowe,  19  Ibid.  144 

Some  cases  of  necessity,  where  the  danger  is  great  and  the 
injury  irreparable,  may  in  England  be  regarded  as  excep- 
tions. Gibson  V.  Smith,  2  Atk.  182 ;  Davis  v.  Leo,  6  Ves. 
784;  2  Ves.  sen.  453 ;  3  Mer.  687.  And  I  am  inclined  to  hold 
that  a  mere  denial  of  title  is  never  sufficient,  as  such  denial 
may  be  made  for  delay  and  mischief,  unless  accompanied, 
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as  before  remarked,  by  circumstances  showing  it  to  be  made 
in  good  faith.     Johnson  v.  Oere,  2  John.  Ch.  R.  646. 

Again,  if  it  should  turn  out  on  trial,  that  each  is  entitled 
as  a  tenant  in  conmion  for  however  small  a  share  in  the 
property  alleged  to  be  injured,  though  other  co-tenants  may 
dissent,  such  an  owner,  if  doing  damage,  cannot  usually  be 
restrained  by  an  injunction.  Drewry»  on  Inj.  162 ;  7  Yes. 
689.  But  extreme  abuses  may  exist  there  which  may  justify 
an  interference.  16  Tes.  128.  The  title  of  the  plaintiffs, 
tiien,  as  set  up  to  the  upper  dams  exclusive  of  any  in  the  de- 
fendants, being  controverted,  it  becomes  necessary  to  ascer- 
tain whether  that  is  done  without  any  apparent  cause  and 
justification,  or  with  so  much  in  its  support  as  to  make  it 
proper,  before  proceeding  further  on  the  present  application, 
to  require  the  parties  to  have  the  nature  and  extent  of  their 
interests  in  those  upper  dams  decided  by  a  full  and  formal 
trial  of  it. 

The  stream,  called  Johnson's  brook,  across  which  the  dams 
are  erected,  that  the  respondents  have  cut  away  in  part  and 
llireaten  to  continue  to  do,  is  fed  by  water  from  three  small 
natural  ponds,  not  far  distant. 

On  that  stream,  descending  from  the  last  pond,  and  below 
these  two  dams,  is  another  across  the  brook,  at  which  the 
mills  and  machinery  of  the  plaintiffs  are  situated,  and  below 
that  is  another,  at  which  mills  and  machinery  are  situated, 
in  which  the  defendants  claim  an  interest,  in  common  with 
some  third  persons. 

The  two  dams,  which  are  nearest  to  the  pond,  and  at 
which,  it  is  admitted,  there  is  no  machinery,  and  which  the 
defendants  have  in  part  cut  away,  are  made  to  detain  more 
water  in  the  ponds  Avhile  there  is  a  great  abundance  in  the 
spring,  which  otherwise  would  run  to  waste ;  and  to  use  it  in 
the  summer,  when,  without  retaining .  it  in  this  manner,  the 
supply  at  all  the  mills  below  would  be  very  insufficient  for 
their  wants. 
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Those  two  dams  nearest  the  pond  are  not  far  from  the  sites 
of  two  very  ancient  ones,  which  it  is  conceded,  have  proba- 
bly been  used  for  this  purpose,  portions  of  the  year  at  least, 
from  the  first  erection  of  mills  on  that  stream,  quite  a  century 
ago. 

The  plaintifis  contend,  that  as  respects  the  lowest  mills, 
occupied  by  the  defendants  and  others,  they  have  an  exclu- 
sive right  to  keep  up  and  regulate  the  two  upper  dams ;  and 
that,  in  doing  this,  as  has  been  practised  by  them,  the  de- 
fendants are  benefited  rather  than  injured. 

This  is  conceded  by  some  who  own  the  lower  mills  in  com- 
mon with  the  defendants,  but  not  by  the  defendants  them- 
selves, as  they,  on  the  contrary,  set  up  an  interest  in  common 
with  the  plaintifis  in  the  two  upper  dams,  and  allege  that  as 
the  water  is  used  by  the  plaintifis,  the  bark-mill  and  saw- 
mill, in  which  the  defendants  are  interested,  are  seriously  in- 
jured, because  the  local  right  of  the  owners  of  those  mills  to 
the  water  at  all  at  the  lower  dam  extends  only  to  the  surplus 
not  used  by  the  grist-mill  there ;  and  hence  when  the  water 
does  not  come  down  in  large  quantities,  the  whole  of  it  is 
used  by  the  grist-mill,  and  their  other  establishments  become 
abnost  worthless. 

In  cutting  the  gates  of  two  upper  dams,  therefore,  they 
aver  that  it  has  been  done  only  when  the  plaintifis  have  re- 
fused to  let  the  water  flow  down  in  quantities  suj9iciently 
laj^  for  the  use  of  the  bark  and  saw-mill  of  the  defendants ; 
and  also  in  those  quantities  in  alternate  weeks,  such  as  have 
long  been  customary,  and  as  they  have  a  right  by  deed  in  the 
upper  dams  and  water  above  them,  to  permit  equitably  as 
well  as  legally,  since  they  own  half,  and  but  one  half,  of 
the  interests  in  them.  Let  us  look,  then,  a  moment  to  the 
state  and  origin  of  the  conflicting  title  by  deed  and  wills  be- 
tween the  parties  to  the  upper  dams,  and  the  use  of  the  water 
above  them. 

In  order  to  understand  it,  it  will  be  necessary  to  notice. 
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that  before  the  erection  of  the  mills  and  dam  of  the  plaintiffs 
or  the  defendants,  and  early  as  1737,  one  Thomas  Carlton 
owned  a  fulling-mill,  and  had  a  dam  for  it  a  few  rods  above 
the  mills  of  the  plaintiffs,  and  below  the  two  dams  in  dispute. 
That  about  1772,  he  devised  them  to  his  sons  Daniel  and 
Thomas;  that  Thomas,  the  second,  released  his  interest 
therein  to  Daniel,  in  1786,  and  Daniel,  in  1788,  conveyed  his 
to  Retire  H.  Parker ;  Thomas,  2d,  having  also  made  another 
release,  from  abundant  caution,  of  his  interest  to  the  same 
Parker. 

In  all  these  conveyances  was  included,  also,  one  half  of 
the  stream  and  dams  above,  which  are  now  in  controversy. 

At  this  time,  it  is  to  be  remembered,  that  this  same  Retire 
H.  Parker  was  also  owner  of  one  half  of  the  lowest  grist-mill 
and  a  part  of  the  saw-mill,  where  the  defendants  now  own 
and  occupy,  having  obtained  the  same  by  deed  from  EUphalet 
Hardy,  in  1782 ;  while  one  Joseph  Kimball  owned  the  other 
half,  derived  through  conveyances  from  the  same  E.  Hardy. 

Retire  H.  Parker,  while  thus  owner  of  a  part  of  the  lowest 
mills  and  of  the  fulling-mill  site  and  dam  above,  both  having 
gone  to  ruin  and  continued  so  till  this  time,  and  of  half  the 
stream  and  dams  above  the  fuUing-miU  which  had  been  con- 
veyed to  his  grantors,  died. 

And,  in  1801,  a  committee,  appointed  by  the  Court  of  Pro- 
bate, set  off  to  Aaron  Parker,  his  son  and  heir,  his  interest  in 
the  grist-mill  at  the  lowest  dams,  with  a  privilege  in  all  the 
dams  above  owned  by  his  father,  and  to  draw  water  from 
them,  as  described  in  Hardy's  deed,  and  in  those  of  Daniel 
and  Thomas  Carlton. 

They  set  off  the  privilege  to  erect  a  saw-mill  at  the  fulling- 
mill  site  to  another  son. 

Aaron  Parker  occupied  the  premises  till  his  death,  in 
1831. 

Before  his  death,  and  as  early  as  1814,  another  change  in 
the  estates  in  controversy  had  occurred,  and  made  him  in- 
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terested  in  the  whole  of  them.  Because,  ia  that  year  he 
purchased  the  land  and  grist-mill  and  dam,  where  the  plain- 
ti£b'  mill  now  are,  with  all  the  privileges  to  the  stream  of 
water  and  dams  above,  which  belonged  to  the  estate  of 
Phineas  Carlton.  And  it  further  appeared,  that  by  sundry 
new  conveyances  from  Phineas  Carlton,  since  1766,  there  had 
come  to  him  what  Phineas  Carlton  then  owned,  which  was, 
the  com  and  grist-mill,  and  half  the  saw-mill,  then  at  the 
place  now  occupied  and  owned  by  the  plaintiffs,  and  half  the 
upper  dams  and  half  the  stream  above. 

Aaron  Parker's  estate,  then,  in  1831,  thus  embracing  a 
large  part  of  the  mills  and  dam  lowest  down,  where  the  de- 
fendants occupy,  and  all  the  mills  and  dam  where  the  plain- 
tiff occupy,  and  all  the  dams  and  stream  above,  was  devised 
and  set  off  in  the  Court  of  Probate,  in  several  lots  or  shares, 
one  of  which  was  to  Betsy  Parker,  a  respondent,  for  her  life, 
half  the  grist-mill  at  the  lowest  site,  with  privilege  in  all  the 
dams  above  that  belonged  to  Retire  H«  Parker,  and  as  de- 
scribed in  D.  Carlton's  and  Hardy's  deeds. 

The  Woodmans,  respondents,  claim  an  interest  in  the 
lower  premises,  as  entitled  to  the  reversionary  estate  after 
Betsy  Parker's  death,  and  by  other  conveyances  of  parts  of 
the  other  mills  at  the  lowest  sites. 

Another  lot  or  share  was  set  off  to  Elizabeth  Dow,  a  daugh- 
ter of  Aaron  Parker,  and  included  the  mills  and  dam  at  the 
I^ce  occupied  by  the  plaintiffs,  with  all  the  privilege  of  the 
stream  and  dams  above  that  belonged  to  Phineas  Carlton. 

Thus,  it  will  be  seen  that,  in  1831,  the  privileges  now  in 
controversy,  however  owned  or  occupied  before,  had  all  be- 
come merged  or  collected  in  certain  portions,  or  in  full,  in 
Aaron  Parker,  and  were  carved  out  among  his  heirs. 

Were  they  so  divided  anew  as  to  alter  the  titles  as  stand- 
ing previously  ?  There  is  little  pretence,  that  by  any  paper 
title  now  in  evidence,  the  owners  of  the  lowest  mills,  till  Re- 
tire H.  Parker's  purchase  in  1788,  had  any  interest  in  the 
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dams  or  stream  above  the  fulling-mill  site.  While  it  is  very 
certain,  by  the  paper  title,  that  those  owning  the  mills  and 
dam  now  occupied  by  the  plaintiff,  had  enjoyed  a  title  to 
one  half  of  the  dams  and  stream  above  the  fulling-mill  site, 
ever  since  1766.  But  in  1788,  Retire  H.  Parker,  one  of  the 
owners  of  the  lowest  site,  became  entitled  to  all  the  fulling* 
mill  and  half  the  dam  and  stream  above,  and  the  first  ques- 
tion on  the  paper  titles  would  be,  if  that  purchase  would 
enable  him  to  use  the  dams  and  stream  above,  except  in  coor 
nection  with,  and  for  the  use  of,  the  fulling-mill  and  the  priv- 
ilege there.  It  was  bought  with  that,  and  was  appurtenant 
to  it,  and  it  is  difficult  to  see  how  he  could  legally  transfer  it 
to  a  privilege  far  below,  with  that  of  the  plaintiffs'  interven- 
ing, and  when  the  use  of  it  in  connection  with  a  different  site 
below  might  be  very  different  from  what  it  had  been  with 
the  fulling-mill,  or  would  be  with  new  machinery  there,  and 
might  very  differently  affect  and  injure  the  next  rights  below 
it  belonging  to  the  plaintiffs  and  their  grantors. 

It  would  seem  to  be  very  questionable  that  without  their 
consent,  shown  expressly  or  by  long  usage,  Retire  H.  Parker 
and  those  claiming  merely  through  him,  could  make  such  a 
transfer  of  the  upper  site  and  its  appurtenances. 

But  when  the  plaintiffs'  site  and  both  the  others  became 
all  united  in  Aaron  Parker  in  1831,  I  do  not  see  the  same 
difficulty  in  the  way  of  him  or  his  heirs,  if  they  desired  to 
annex  an  interest  in  the  use  of  the  two  upper  dams  to  the 
lower  privilege,  if  they  thought  proper. 

If  the  estate,  which  has  an  easement  in  another,  becomes 
united  to  the  other,  the  easement  is  extinguished  generally, 
not  always.  See  cases  of  illustration,  in  Hazard  v.  Robifi- 
son,  3  Mason,  272.  QM/cere,  if  by  a  subsequent  grant,  all 
does  not  pass  which  was  then  used  with  the  principal  thing 
passing.    3  Taunt.  24 

Nor  do  I  see  the  same  ground  to  complain  in  their  grantees 
who  choose  to  take  half  of  the  upper  privilege,  where  the 
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plaintiffs  occupy,  with  half  the  dams  and  stream  above,  after 
the  other  half  has  been  attached  to  the  mills  and  privilege 
lowest  down,  instead  of  being  attached,  as  originally,  to  the 
fulling-mill  and  the  privilege  there  alone. 

But  whether  the  language  of  the  partitions  and  deeds 
must  on  the  face  of  them  be  construed  as  intending  to  trans- 
fer the  use  of  half  the  upper  dams  and  the  stream  to  the 
lower  privilege  or  not,  I  do  not  decide,  and  is  a  little  doubt- 
ful. It  is  a  question  of  some  nicety  and  difficulty,  and  is 
surely  enough  so  to  have  it  more  fully  examined  and  settled, 
before  deciding  finally  on  this  application  for  an  injunction 
on  the  hypothesis  that  none  of  the  privileges  at  first  enjoyed 
at  the  fulling-mill  were  intended  to  be  transferred  to  the  own- 
ers of  the  lowest  works. 

It  is  worthy  of  notice  too,  in  connection  with  this,  that  in 
dividing  Mr.  Parker's  estate,  the  privilege  of  using  the  dams 
and  stream  above  is  included  in  connection  with  the  site 
below  in  one  paragraph,  and  assigned  together  to  one  heir, 
and  is  valued  or  appraised  in  conjunction  with  it  as  one  piece 
of  property. 

All  the  different  pieces  of  property,  though  assigned  to  one 
heir,  are  appraised  separately ;  but  these  are  appraised  to- 
gether, as  if  intended  to  be  treated  as  one. 

Again,  the  site  for  a  saw-mill  above,  where  the  fulling-mill 
stood,  which  Retire  H.  Parker  owned,  had  been  set  off  to 
another  of  his  sons,  and  was  not  owned  by  Aaron  nor  set  off 
to  any  body  in  his  estate. 

So  the  evidence  as  to  the  manner  of  occupation  and  use  of 
the  water  and  dams  above,  by  those  owning  at  the  lowest 
site,  is  in  some  respects  contradictory,  in  others  strongly  in 
aid  of  the  plaintiffs'  views,  and  in  others  favorable  to  the  de- 
fendants. 

Some  of  the  evidence  on  one  side  can  be  reconciled,  when 
we  advert  to  the  fact  of  some  of  the  part  owners  of  the  lowest 
and  upper  site  being  at  one  period  the  same ;  and  I  do  not  find 
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it  necessary  or  expedient  to  decide  on  it  now,  or  on  the  ser- 
eral  questions  as  to  the  right  to  flow,  under  the  Massachusetts 
statute  for  reservoirs,  or  to  keep  up  the  flash-boards  of  gates 
after  a  certain  period  in  the  spring,  or  to  take  them  down  in 
alternate  weeks  without  the  assent  of,  or  making  any  com- 
pensation to,  the  plaintifis.  All  this  must  be  done  when  or 
after  the  title  is  decided. 

There  is  also  some  testimony  in  the  case  of  occupation  by 
the  plaintiffs  and  their  grantors  of  the  soil  or  land  connected 
with  the  fulling-mill  privilege,  and  under  which  they  claim 
a  title  to  that  privilege,  and  also  to  the  use  of  ftie  whole  dam 
and  water  above,  which  were  appurtenant  to  it 

That  evidence,  as  bearing  on  the  title  they  now  set  up  to 
dams  above,  as  well  as  on  the  denial  of  it  by  the  defendants, 
will  have  to  be  weighed  with  care,  and,  in  connection  with 
the  various  facts  now  or  hereafter  put  in,  as  to  the  use  of  the 
dams  and  stream  above  by  the  defendants  for  the  last  thirty 
years,  may  control  all  the  paper  title,  or  at  least  furnish  evi- 
dence of  a  cotemporaneous  and  continued  construction  of 
deeds  and  partitions,  which  may  be  decisive  of  the  rights  of 
the  parties  under  this  application.  Let  the  prayer  for  the 
injunction,  then,  be  postponed  till  the  question  of  title  between 
these  parties  is  settled* 


William  Hovey  in  Equity  vs.  Silas  Stevens. 

Where  a  bill  is  filed  for  an  injuDCtioD  against  the  use  of  a  patent,  and  the  answer 
denies  the  use  of  it,  and  also  the  originality  of  the  invention,  if  the  denial  is 
supported  by  affidarits  bringing  the  originality  of  the  inTention  into  donbt,  an 
injunction  will  not  issue  till  the  parties  settle  the  right  in  an  action»  which  is 
pending  between  them  at  law,  for  a  violation  of  the  patent,  unless  the  complain- 
ant shows,  that  he  has  for  some  time  been  in  the  unrlisturbed  use  and  sale  of  his 
patent,  or  has  recovered  damages  against  others  for  the  use  of  it. 
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Nor  can  «  patent  be  aided  in  respect  to  sacb  an  use  or  auch  recoTcries,  if  it  be 

one  useful  in  respect  to  another  patent  for  another  inyention,  where  such  an  use 

and  such  recoyeries  hare  been  had,  unless  it  is  connected  in  law  with  that  patent 

and  is  a  part  of  it. 
It  is  doubtful,  whether  a  mere  change  in  the  mode  of  fastening  knives  on  a  cylinder 

to  be  ground,  or  to  fasten  one  instead  of  several,  is  a  change  in  structure  from  an 

old  machine  sufficient  to  justify  a  patent  for  it. 
If  the  respondent  constructed  and  used  his  machine  before  the  complamant  took 

out  a  patent  for  bis,  it  is  not  a  justification,  if  he  had  seen  and  copied  an  im- 

prorement  from  the  complainants. 
If  the  patentee  claims,  as  a  part  of  his  invention,  some  things  which  are  old,  and 

some  new,  he  cannot  succeed,  without  disclaiming  what  is  old. 
It  should  appear  also  with  reasonable  certainty,  whether  the  complainant  in  bis 

patent  claims  a  «ew  combination  of  old  parts  and  things,  or  a  new  invention  of 

new  parts,  and  if  not  intelligible  as  to  which  is  claimed,  the  patent  may  be  void 

for  uncertainty. 
Declarations  of  a  party,  made  before  the  dispute  arose,  in  connection  with  acts,  may 

be  competent  evidence  for  him,  as  tending  to  show  what  intentions  then  existed. 

This  was  a  bill  in  equity,  filed  April  14th,  1846,  for  an  in- 
junction against  the  defendant  not  to  make  or  use  a  machine 
"  for  grinding  tools,"  for  which  a  patent  had  been  taken  out 
by  the  plaintiff  September  23d,  1845. 

Among  other  things,  the  bill  alleged  that  the  plaintiff,  be- 
fore February  I2th,  1844,  had  invented  and  obtained  a  patent 
for  a  machine  called  "  Hovey's  Spiral  Revolving  Straw  Cut- 
ter," which,  on  the  1st  of  April,  1846,  was  violated  by  the 
defendant  and  one  E.  Hovey,  who  were  sued  therefor,  and 
the  action  against  the  defendant  settled  or  compromised,  and 
that  against  Hovey  prosecuted  to  a  verdict  and  judgment  in 
favor  of  the  plaintiff.  It  was  further  averred,  that  the  ma- 
chine for  grinding  tools  was  necessary  to  make  the  other 
useful,  being  adapted  to  grind  the  knives  in  the  straw-cutter, 
and  being  a  highly  beneficial  machine  for  that  purpose,  and 
that  it  was  copied  and  infringed  upon  by  the  defendant,  Oc- 
tober 1st,  1845,  to  an  extent  very  injurious  to  the  plaintiff. 
That  for  this  an  action  at  law  has  been  instituted  against 
him,  but  before  a  trial  can  be  had,  the  damage  is  likely  to  be 
great,  and  the  defendant  is  irresponsible,  and,  therefore,  an 
immediate  injunction  is  prayed  for. 
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Various  other  matters  were  detailed  in  the  bill,  but  it  is  not 
necessary  to  repeat  them,  except  as  some  of  them  may  be 
mentioned  in  the  opinion  of  the  Court. 

The  answer  denied  the  originality  of  the  invention,  and 
all  the  principal  allegations  affecting  the  defendant,  and  was 
sworn  to,  accompanied  by  several  affidavits.  Others  were 
put  in  by  the  plaintiff,  which  will  be  referred  to  in  the  opin- 
ion. 

The  case  was  argued  at  this  term  by  Hallett  and  Charles 
Sumner,  for  the  complainant,  and  Stanton  and  Charles  L. 
Woodbury  J  for  the  defendant  ^ 

Woodbury,  J.  I  shall  pass  by  all  the  formal  objections  to 
the  bill  in  this  case,  as  being  multifarious,  and  as  seeking 
distinct  objects,  some  of  which  are  supposed  by  the  defend- 
ant to  be  improper  and  untenable.  Because  a  decision  on 
the  merits  may  be  more  satisfactory  to  both  parties,  if  there 
be  enough  in  the  case  to  enable  me  to  form  one. 

Nor  is  it  necessary  to  settle  in  detail  the  objections  to  some 
portions  of  the  depositions,  which  are  excepted  to  as  incom- 
petent ;  because  my  opinion  will  not  rest  on  those  portions 
where  the  declarations  of  third  persons,  not  agents  nor  wit- 
nesses, are  introduced  by  either  side;  or  those  of  parties 
are  introduced  by  themselves,  unless  made  before  this  dis- 
pute, and  proving  the  existence  of  certain  inventions  in  con- 
nection with  certain  acts  before  a  particular  date.  In  such 
case,  as  developing  a  link  in  a  transaction,  they  may  be 
competent.  See  Bumham  v.  Rangeley^  ante,  p.  7,  and  cases 
there  cited. 

Looking  then,  to  the  merits,  before  deciding  whether  the 
patent  of  the  plaintiff  for  grinding  tools  has  been  violated  or 
not,  it  is  necessary  to  ascertain  first,  What  is  the  extent  and 
character  of  it ;  how  are  they,  if  this  patent  is  considered  as 
standing  alone?  and  how  are  they,  if  it  is  considered  as 
connected  with  the  prior  patent  by  the  plaintiff  for  cutting 
straw? 
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Standing  alone,  the  patent  itself  purports  to  be  merely  for 
*^  a  new  and  useful  improvement  in  machinery  for  grinding 
tools." 

When  we  refer  \o  the  schedule  annexed  for  a  specific  and 
more  minute  description  of  it,  the  patent  is  described  to  be 
^'  a  new  and  useful  machine  for  grinding  the  twisted  or  spiral 
cutters  or  knives  used  in  the  machine  for  cutting  straw,  and 
generally  known  as  Hovey's  straw-cutter." 

There  is  then  added,  "  The  nature  of  my  invention  con- 
sists in  attaching  the  twisted  (sometimes  csdled  spiral,)  blades 
or  cutters  to  sf  flange,  projecting  from  a  stock,  hung  on  jour< 
nals  in  a  traversing  carriage,  so  as  to  present  the  back  of  the 
cutter  to  be  ground  to  the  action  of  a  grindstone  or  other 
reducing  or  polishing  wheel,  so  that  as  the  cutter  on  the  car- 
riage traverses  lengthwise,  it  shall  vibrate  freely  on  the  axis 
of  the  stock  to  which  it  is  attached,  to  follow  the  twist  of  the 
blade,  and  grind  it  to  a  sharp  edge,  such  as  is  required  in 
cutting,  by  impinging  the  cutting  edges  against  the  surface  of 
a  cylinder  by  the  rotation  of  the  two  cylinders  or  the  cutting 
cylinder  on  a  plane,  the  cutting  being  effected  by  a  pressure 
towards  the  centre  of  the  axis  of  the  cylinder  of  knives.  The 
reciprocating  motion  of  the  cutters  during  the  traverse  motion 
being  governed  by  the  spiral  or  twisted  surface  of  the  knife 
itself,  or  anything  analogous  thereto."  Had  the  specification 
closed  here,  or  only  made  references  afterwards  to  the  draw- 
ings, and  some  particulars  as  to  gearing  and  details  in  the 
construction,  there  could  not  be  much  doubt  that  the  patentee 
intended  to  claim,  as  a  part  of  his  invention,  the  ''attaching 
the  twisted  (sometimes  called  spiral,)  blade  or  cutters,  to  a 
flange  projecting  from  a  stock." 

But  he  proceeds  to  add  another  description  of  his  inven- 
tion, in  which  this  part  is  omitted,  and  details  it  as  being  ''to 
give  to  the  stock  to  which  the  knives  or  cutters  are  attached, 
a  reciprocating  motion  on  its  axis  whilst  it  traverses  longitu- 
dinally before  the  grinder.     And  therefore/'  says  he,  again 
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in  the  summary  which  follows  immediately  in  the  close  of 
his  specification,  "  what  I  claim  as  my  invention,  and  desire 
to  secure  by  letters  patent,  is  giving  to  the  spiral  or  twisted 
knife  or  cutter,  attached  to  a  flange  in  a  line  radiating  (or 
nearly  so)  from  the  axis  of  the  stock  a  traversing  motion  in 
the  direction  of  its  axis,  in  combination  with  a  reciprocating 
rotary  motion  on  its  axis,  when  this  latter  motion  is  governed 
by  the  twisted  plane  of  the  cutter,  or  any  thing  essentially  the 
same,  to  enable  the  grinder  to  give  the  required  bevel  to  the 
ground  face  and  the  proper  line  to  the  edge,  substantially  in 
the  manner  herein  described." 

From  these  two  last  descriptions  of  his  invention,  some 
doubt  is  cast  over  the  fact,  whether  the  mode  of  attaching 
the  cutter  to  a  flange  in  the  stock,  was  intended  as  a  part  of 
it  or  not  He  says  nothing  about  it  in  one  of  them,  and  in 
the  other,  it  seems  more  natural  to  regard  what  is  said  about 
the  attachment  of  the  cutter,  as  a  mere  description  of  the 
machine,  than  as  a  part  of  the  claim  of  what  had  been  newly 
invented  by  him.  This  would  confine  the  claim  for  inventive 
novelty  as  he  had  just  before  done,  to  the  '^  traversing  mo- 
tion of  the  stock,  in  combination  with  a  reciprocating  rotary 
motion  on  its  axis." 

From  these  last  clauses,  independent  of  the  description  in 
the  commencement  of  the  specification,  I  should  come  to  the 
conclusion,  that  the  attaching  of  the  cutter  to  the  stock  was 
not  claimed  as  his  invention,  but  merely  used  as  a  part  of  his 
machine.  But  we  can  resort  to  the  introduction  of  the  spe- 
cification as  well  as  the  summing  up  at  the  close,  to  ascertain 
the  true  extent  of  the  claim.  See  the  cases  collected  in 
DavoU  V.  BrowTij  ante,  p.  53,  59.  Adverting  to  that,  I  am 
inclined  to  hold,  for  the  purpose  of  this  inquiry,  that  notwith- 
standing the  second  description  of  his  invention,  omitting 
entirely  the  attachment  of  the  cutters  and  the  final  descrip- 
tion of  it,  speaking  of  the  attachment  rather  as  a  part  of  the 
machine,  than  a  part  of  what  he  claimed  as  his  inventioni  it 
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may  be  regarded  as  a  portion  of  that  claim.  Though  in 
describing  all  machines,  many  parts  mentioned  are  not  new, 
nor  claimed  as  what  h^  been  invented  by  the  patentee,  such 
as  in  this  case  the  grindstone  and  the  bands,  and  several 
other  portions,  yet  at  first  he  seems  distinctly  to  claim  this 
mode  of  attaching  the  knife  as  a  part  of  his  invention; 
and  though  not  repeating  that  claim  in  another  description 
afterwards,  and  leaving  it  somewhat  ambiguous  in  the  sum- 
ming up,  yet  he  does  not  expressly  renounce  it,  and  is  there- 
fore probably  entitled  to  it  In  the  next  place,  considering 
the  attachment  of  the  knife  as  a  part  of  ttie  claim,  can  the 
whole  invention  be  treated  as  a  part  and  parcel  of  the  former 
patent  for  the  straw-cutter?  The  answer  to  this  becomes 
material  in  the  discussion  of  future  points,  on  account  of  the 
longer  possession  enjoyed  of  tlie  patent  for  the  straw-cutter, 
and  the  verdicts  which  have  been  recovered  for  it,  and  the 
settlement  made  formerly  for  the  use  of  it  by  the  present  de- 
fendant But  neither  the  patent  nor  specification  for  the 
straw-cutter,  refers  to  the  grinder,  nor  does  the  patent  for  the 
latter  say  any  thing  of  the  grinder  being  auxiliary  to  the 
straw-cutting  machine.  It  is  described  there  as  an  ''instru- 
ment or  machinery  for  grinding  tools  "  generally ;  and  from 
the  evidence,  it  may  be  used  to  grind  any  tools,  that  need 
a  bevel  or  chisel  edge,  and  can  be  securely  attached  or 
fastened  into  the  stock.  But  in  the  specification,  as  before 
detailed,  it  is  described  ''as  a  new  and  useful  machine  for 
grinding  the  twisted  or  spiral  cutter  or  knives  used  in  the 
machine  for  cutting  straw,  and  generally  known  as  Hovey's 
straw-cutter."  It  is  not,  however,  claimed  as  having  been 
invented  with  the  other.  Its  originality  has  never  been  tried 
with  the  other.  It  is  not  taken  out  as  a  part  of  the  other,  nor 
is  the  oath  to  its  originality  extended  so  ^s  to  embrace  the 
other.    4  Wash.  C.  C.  259. 

And  though  from  the  evidence,  as  well  as  the  description, 
it  is,  as  averred  in  the  bill,  very  useful  and  economical  in  the 
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manufacture  or  use  of  the  other,  yet  the  patent  for  it  being  a 
separate  independent  patent,  as  is  the  machine,  it  must  be 
tried  od  its  own  merits,  and  be  protected  according  to  the 
facts  connected  with  its  own  operations  and  use.  The  next 
inquiry  on  the  merits,  then,  arises  and  is  whether  the  evi- 
dence shows  an  infringement  on  the  patent  for  the  grinder  by 
the  respondent,  standing  as  it  does  alone  and  independent 
There  is  some  contradiction  on  this  point  The  respondent 
undoubtedly  has  used  a  grinding  machine,  where  the  trans- 
verse and  rotary  motions  are  probably  combined  as  here,  and 
probably  the  cutters  or  knives  are  attached  to  the  stock  in  a 
like  manner. 

I  say  probably,  because  the  witnesses,  who  describe  his 
machine  as  now  used,  do  it  in  general  terms  as  being  like 
Hovey*s  in  appearance,  without  going  into  details  on  this 
point,  or  producing  the  machine  itself  or  a  model  of  it  Per- 
haps E.  Hovey^s  affidavit  is  an  exception,  and  in  some 
respects  is  particular  enough,  but  not  in  others.  The  impor- 
tance of  greater  distinctness  on  this  point  hereafter,  will  be 
seen  from  the  circumstance,  that,  by  evidence  on  the  part  of 
the  respondent,  and,  indeed,  by  admissions  by  the  counsel 
for  the  plaintiff,  the  combination  of  these  two  motions  is  not 
new.  Most  of  Blanchard's  machines  for  turning  unequal 
surfaces,  contain  them.  If,  then,  the  patent  for  the  grinder 
claimed,  as  newly  invented,  the  combination  of  those  two 
motions  and  only  that,  the  patent  is  not  new,  and  the  defend- 
ant has  not  violated  it  by  using  a  combination,  which  was  so 
long  and  so  commonly  employed  before. 

But  if  he  be  considered  as  claiming  also  a  new  mode  of 
attaching  the  knives  or  cutters  in  a  stock  in  order  to  be  ground, 
as  we  have  been  inclined  to  construe  it  for  the  purpose  of  this 
hearing ;  and  if  it  be  proved,  that  the  defendant  uses  the 
same  mode  of  attaching  his  knives  to  the  stock,  which  seems 
probable,  though  not  shown  with  much  certainty,  then  the 
only  consideration  remaining  under  this  head  is,  whether  that 
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kind  of  attachment  or  fastening  is  new,  so  as  to  be  entitled  to 
protection  by  a  patent 

This  must  be  proved  by  the  testimony  of  more  than  one 
witness,  as  urged  by  the  counsel  for  the  respondent,  because 
the  answer  is  responsive  to  the  bill  concerning  an  infringe* 
ment,  and  denies  any  novelty  whatever  in  the  patent,  and  is 
sworn  to.  See  Carpenter  v.  Prw.  Wash,  Ins.  Co,  4  How. 
185. 

But  Leonard  Worcester,  C.  Wheelock,  and  Albert  Curtis 
testify,  that  the  machines  in  use  several  years  ago  for  grind- 
ing clothiers'  shears  and  other  spiral  knives,  similar  to  one 
produced  in  Court  by  the  respondent,  and  proved  to  be  prior 
in  use,  by  Lyman  Wilder's  affidavit  and  letter,  did  not  fasten 
the  knives  to  a  stock  separately,  but  put  in  the  cylinder  to 
which  the  knives  were  attached;  and  fastened  that  and 
ground  all  the  knives  together  on  that  cylinder. 

It  further  appears,  that  Hovey's  cylinder,  with  all  the 
knives  attached  as  in  his  hay-cutter,  can  be  so  inserted  and 
fastened  to  the  stock,  but  are  so  close  together  as  not  to  be 
then  capable  of  being  ground  in  that  way  to  a  chisel  edge, 
which  is  desirable ;  and  hence  each  knife  must  be  placed  in 
separately,  or  a  portion  of  the  knives  be  removed  from  the 
cylinder,  the  others  standing  further  apart,  and  then  in  that 
position  they  are  capable  of  being  ground  together.  I  do  not 
see  any  evidence  on  the  part  of  the  defendant,  which  specially 
rebuts  this,  or  proves  either  that  the  defendant's  machine 
does  not  attach  the  knives  separately  to  the  stock,  or  if  it 
does,  that  such  a  mode  of  attaching  the  knives  was  in  use 
many  years  previous  to  Hovey's  invention  for  the  grinder. 
Showing  either  of  these  would  have  ended  this  inquiry.  But 
this  not  having  been  done,  we  must  proceed  to  the  next 
question,  which  is,  whether  such  a  change  from  the  old  form 
is  a  material  one,  and  though  new  in  form  is  also  new  in 
principle  ?  A  novelty  in  principle  may  consist  in  a  new  and 
valuable  mode  of  applying  an  old  power;  affecting  it,  not 
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merely  by  a  new  instrument  or  form  of  the  machine  or  any 
mere  equivalent,  but  by  something  giving  a  new  or  greater 
advantage.  Now  it  is  certain  that  one  knife  in  Hovey's  hay- 
cutter,  and  in  others  like  his,  may  need  to  be  ground  alone, 
and  though  there  it  could  be  ground,  held  in  the  hand  or  on 
the  old  plan,  while  fastened  in  the  cylinder,  if  as  far  apart 
from  the  other  knives  as  the  shears  are  in  the  old  shear  cut- 
ters for  cloth ;  yet  it  could  not  be  so  ground  if  set  in  the 
cylinder  so  near  others  as  in  Hovey's  machine.  And  for 
aught  which  appears,  it  could  not  be  so  ground,  if  set  as  near 
together  as  in  the  defendant's  machines,  they  being,  I  under- 
stand, like  Hovey's  in  this  respect,  and  differing  only  in  the 
manner  of  securing  the  knives  on  the  cylinder  by  rings  at  the 
ends  rather  than  by  screws.  It  may  seem  a  small  change  to 
attach  single  knives  in  a  stock  to  grind  them,  rather  than 
several  of  them  on  a  cylinder;  but  is,  perhaps,  a  material 
one  in  all  cases,  like  Hovey's  and  Stevens'  machines,  where 
the  knives  are  fastened  so  close  together  on  the  cylinder  as 
not  to  be  able  to  be  ground  to  the  proper  edge  together  while 
on  the  cylinder.  It  is  also  in  appearance  a  small  change, 
and,  as  one  witness  expresses  it,  a  very  obvious  change  to  any 
mechanic,  when  the  occasion  or  exigency  arises  for  such  a 
convenience,  to  alter  the  means  of  attaching  a  cylinder  with 
several  knives  in  it  to  the  stock,  so  as  to  attach  it  with  a 
single  knife  or  cutter  in  it,  or  with  a  flange  and  one  knife 
screwed  to  the  flange.  And  I  should  like  to  hear  more  evi- 
dence from  mechanics  and  experts,  whether  such  a  change 
merely  in  the  fastening  is  a  change  of  principle,  or  is  any 
thing  which  is  new  in  principle;  or  whether  one  mode  is  not 
a  mere  equivalent  for  the  other,  so  as  to  fix  one  knife  in- 
stead of  several  in  one  cylinder  or  flange  on  a  cylinder, 
whenever  it  becomes  convenient  or  necessary  to  grind  one 
knife  alone.  The  testimony  of  Nourse  and  Eddy  throws  con- 
siderable doubt  over  the  novelty  of  this  in  point  of  principle, 
and  so  do  the  cases  cited  in  Phil,  on  Pat.  100  and  125.     But 
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at  present,  I  feel  disposed  to  regard  it  as  new,  though  with 
some  hesitancy.  The  rotary  motion  possibly  may  be  shown 
to  be  imparted  differently  to  the  single  knife  attached  to  the 
stock  in  Hovey's  grinder,  from  what  it  is  when  the  cylinder 
is  attached  as  in  Stevens'.  My  own  opinion  at  first  was^ 
that  the  rotary  motion  in  the  old  machines  was  obtained  by 
the  ends  of  the  axle  of  the  cylinder  resting  loose  enough  to 
revolve  easily  in  holes  or  boxes  or  arbours,  and  the  ends  in 
Hovey's  being  fixed  and  not  revolving,  but  the  piece  to  which 
the  flange  was  attached  being  hollow,  and  revolving  on  a 
solid  bar.  But  I  find,  on  further  examination,  that  both  the 
cylinder  to  which  the  old  knives  were  attached  and  the  stock 
to  which  the  single  knife  is  attached,  have  their  ends  resting 
cm  screws  which  enter  each  end,  and  revolve  probably  in  the 
same  manner. 

And  so  may  Stevens' new  machine  revolve  j  though  his 
old  one,  which  is  present,  is  believed  not  to.  If  this  be  soon 
seeing  Stevens'  machine  now  in  use,  and  having  it  critically 
examined,  the  consequence  must  be,  that  the  only  difference 
between  h^s  and  the  old  machine  for  grinding,  or  between 
Hovey's  and  the  old  ones,  will  be,  that  in  the  old  ones  all 
the  knives  revolved  as  attached  to  a  cylinder,  and  in  the  oth- 
ers only  one  may  revolve  so  attached.  For  the  stock  to  which 
the  flange  for  the  single  knife  is  attached,  may  be  and  is  a 
cylinder,  or  a  cylinder  with  a  flange.  If  there  be  any  other 
difference  between  the  grinders,  it  will  consist  in  the  fasten- 
ing this  single  knife  to  the  flange  with  screws  in  Hovey's 
machine,  while  in  Stevens'  it  may  be  so  fastened  or  may  be 
secured  at  the  ends,  as  in  the  old  machines,  by  rings  or  oth- 
erwise, and  not  by  screws.  More  light  and  certainty  on  these 
particulars  are  desirable,  and  may,  in  the  end,  be  very  im- 
portant. For  without  some  difference  in  producing  the  rotary 
motion,  a  change  merely  in  attaching  several  knives  on  a 
cylinder  to  attaching  but  one,  or  in  attaching  that  one  to  a 
flange  on  the  cylinder  by  screws,  instead  of  attaching  it  to 
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the  cylinder  by  rings  at  the  end,  hardly  seems  a  su£Scient 
change  in  form,  or  principle,  or  results,  as  to  grinding,  to  jus* 
tify  a  patent.  In  that  event,  this  patent  might  be  invahd 
without  the  further  objection  urged  by  the  defendant,  that 
the  grinder  has  neither  new  parts,  nor  a  new  combination. 
It  would  then  be,  as  Nourse  and  Eddy  testify,  composed  of 
changes  from  the  old  grinding  machine,  which  are  probably 
either  formal  and  mere  equivalents,  and  exhibit  no  new 
power  or  principle.  In  the  case  of  Hovey's  straw-cutting 
machine,  which  has  been  adverted  to  in  argument,  the  new 
fastening  by  screws  was  such  as  enabled  a  party  to  adjust  the 
knives,  if  becoming  uneven  or  unequal  in  width,  and  when 
they  otherwise  would  not  be  adjusted.  It  was  likewise  so 
constructed  as  to  take  one  out,  and  grind  or  repair  it  alone 
with  ease,  when  before  it  could  not  be.  But  here  no  such 
gain  as  to  adjustment  in  grinding  is  obtained  by  this  fasten- 
ing of  one  to  a  flange  by  a  screw,  because  one  left  alone  in  a 
stock,  or  at  a  greater  distance  from  others,  could  be  ground 
on  the  old  cylinder  as  well  as  in  the  new  way.  Leaving  this 
point,  then,  to  be  settled  definitively  hereafter  on  fuller  testi- 
mony and  examination  by  experts,  (and  I  leave  it  for  this 
inquiry  and  for  this  only,  as  if  favorable  to  the  plaintiff,  in 
order  to  reach  other  matters,)  I  shall  proceed  to  the  next  ques- 
tion that  is  controverted.  Nothing  is  said  here  as  to  the  per- 
manent stock  itself  being  claimed  in  the  patent  as  a  new 
invention  by  the  plaintiff,  and  hence  I  shall  make  no  com- 
ments on  that  point 

The  next  question  is,  whether  the  respondent  did  not  him- 
self, before  Hovey  obtained  his  patent,  discover  or  construct 
this  new  mode  of  fastening;  and  if  he  did,  whether  it  would 
be  reasonable  or  legal  to  restrict  him  in  the  use  of  it,  because 
Hovey  afterwards  procured  a  patent  for  it. 

As  to  this,  on  the  whole  evidence,  it  is  very  clear  that  Ste- 
vens erected  his  machine  for  grinding  before  Hovey  obtained 
his  patent    It  is  also  proved  that  he  had  projected  such  a 
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machine  or.  contemplated  it,  before  he  saw  Hovey's  or  had 
Fisher  in  his  employment.  It  is  further  manifest,  that  all  the 
parts  of  it  insisted  on,  except  the  mode  of  attaching  the  single 
knives,  had  been  in  use  and  well  known  to  mechanics  for  many 
years  previously.  At  the  same  time,  it  is  very  evident  that 
he  did  not  perfect  his  machine  as  now  used  in  all  its  parts  till 
he  had  seen  Hovey's,  which  was  made  as  early  as  1843.  That 
a  workman  with  him,  by  the  name  of  Fisher,  had  before  lived 
with  Hovey,  and  used  the  grinder,  and  had  afterwards  re-ex- 
amined Hovey's.  And  that  the  defendant's  resembles  Hovey^s, 
not  only  in  general  form  and  principle,  but  in  some  accidental 
defects.  Under  these  circumstances,  it  becomes  a  very  im- 
portant question,  whether  he  did  not  copy  his  invention  in 
some  respects  from  Hovey's,  and  especially  as  to  the  mode  of 
attaching  single  knives,  and  giving  to  them  a  rotary  motion. 
If  he  did  this,  without  Hovey's  consent,  and  before  he  made 
his  machine  public  or  sold  it,  I  should  think  that  his  use  of 
such  a  grinder,  though  begun  before  Hovey  obtained  his  pa- 
tent, ought  not  to  be  protected.  It  would  be  a  use  by  fraud, 
and  could  not  be  contemplated  and  saved  under  the  act  of 
1839,  ch.  88,  ^7,6  Stat,  at  Large,  354  To  be  sure,  that 
act  in  broad  terms  allows  any  one  to  use  and  vend  a  ma- 
chine, which  he  has  purchased  or  constructed  before  the 
inventor  applied  for  a  patent  This,  however,  I  think  must 
be  construed  to  mean  a  purchase  of  the  inventor  or  his 
grantee,  or  a  construction  by  their  consent,  or  by  his  own 
ingenuity.  Hence,  if  he  himself  invented  it  before,  or  if  he 
copied  it  before  from  other  inventors  than  Hovey;  or  if 
Hovey  consented  to  the  construction  or  use  of  one  machine  of 
*this  kind  by  Stevens  for  grinding,  of  which  there  is  some 
testimony,  then  the  respondent  should  not  be  restrained  in 
the  continued  use  of  that  one  machine,  whether  we  look  to 
the  act  of  Congress  itself,  or  to  what  is  reasonable  and  equi- 
table, independent  of  the  act  1  Paine,  348. 
But,  as  before  remarked,  if  he  constructed  it  by  a  fraud 
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and  piracy  on  the  inventor,  I  shall  hold,  for  the  purpose  of 
this  examination,  that  he  is  not  protected.  So  grave  a  ques- 
tion as  this  of  fraud,  and  where  the  testimony,  as  now,  is 
conflicting,  it  would  hardly  be  decorous  for  me  to  settle  in 
this  preliminary  inquiry,  when  the  same  question  is  soon  to 
be  tried  by  a  jury  in  the  action  now  pending  at  law  between 
these  same  parties,  for  a  violation  of  this  patent. 

And  the  more  especially  is  it  inexpedient  for  me  to  settle  it 
under  such  circumstances,  when  it  does  not  appear  that  in 
the  mean  time  any  vary  great  additional  damage  can  occur  to 
the  plaintiff;  or  that  the  defendant  may  Hot  have  sujficient 
property,  though  not  wealthy,  to  respond  for  such  further 
small  injury  as  is  likely  to  occur  during  the  present  term,  till 
a  trial  will  probably  be  had. 

In  addition  to  these  considerations  against  deciding  the 
question  of  fraud  now,  and,  if  adjudged  for  the  plaintifl^ 
against  now  issuing  an  injunction,  there  are  several  others  of 
some  moment    One  is  this : 

Does  the  plaintiff  claim  this  mode  of  fie^tening  as  only  a 
part  of  a  new  combination,  though  old  in  and  of  itself,  sepa- 
rately as  a  piece  of  machinery?  Or  does  he  claim  to  have 
invented  originally  that  mode  of  fastening? 

The  specification  is  somewhat  uncertain  on  this  point,  and 
as  it  has  not  been  much  adverted  to  in  argument,  and  the 
construction  adopted  may  have  a  decisive  influence  on  the 
result  in  the  trial  at  law,  I  do  not  propose  to  decide  it  now. 
If  the  specification  be  so  uncertain  in  this  respect  as  to  be 

-  unintelligible,  it  would  be  void,  and  it  will  have  to  be  surren- 
dered and  amended.  Lowell  v.  Lewis,  1  Mason,  182.  But 
if  it  be  clear  and  distinct,  as  being  only  a  new  combination,* 
then  there  is  no  claim  to  invention  except  in  r^ard  to  the 

•combination,  and  no  parts  of  the  machine  need  be  proved  to 
be  novri.  While  on  the  contrary,  if  it  be  clear  that  the  mode 
of  fastening  is  claimed  as  newly  invented  by  him,  then  he 
must  prove  that  as  new,  and  also  satisfy  the  Court  that  he 
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can  unite,  in  the  same  patent,  claims  for  a  new  invention  of 
one  part,  and  for  a  new  combination  of  that  and  a  rotary 
with  a  transverse  motion,  which  is  old. 

Or  Chat  he^can  claim  them  as  a  new  combination  through- 
out, when  it  is  new  only  in  part.  WAUiemore  v.  Cutter,  1 
Gall.  429.  If  he  does  not  so  satisfy  the  Court,  he  will,  in 
that  event,  likewise  have  to  take  out  a  new  specification  for 
only  one  of  those  claims,  and  a  new  patent  for  the  other,  or 
disclaim  such  part  as  is  not  new.  See  Whittemore  v.  Cut- 
ter,  I  Gall.  429 ;  IxnceU  v.  Lewis,  1  Mason,  182 ;  3  Wash. 
C.  C.  443;  1  Paine,  441. 

Again,  in  respect  to  the  present  application.  An  injunc- 
tion, when  asked  before  the  trial  and  resisted,  is  never  to 
issue  as  a  matter  of  course  till  the  trial.  There  must,  in  such 
case,  in  order  to  obtain  it  in  advance,  be  proof  not  only  of  a 
patent,  but  also  of  some  length  of  use  under  it,  or  some  con- 
siderable sales  of  it,  or  some  recovery,  establishing  the  valid- 
ity of  the  patent,  so  as  to  impai't  to  it  weight  or  strength  as 
valid  beyond  the  mere  issue  of  it  Here  are  neither.  The 
patent  issued  only  in  September,  1846,  and  the  offence  is 
averred  to  have  happened  in  the  next  month,  and  the  proof 
is,  that  the  patent  was  not  taken  out  at  all  till  the  plaintiff 
saw  the  defendant  use  the  machine,  and  then  took  out  the 
patent  in  order  to  prosecute  him.  There  have  been  no  sales 
of  it  proved. 

There  has,  likewise,  been  no  recovery  or  settlement  shown 
by  any  body,  tending  to  establish  the  validity  of  the  patent 
for  the  grinder,  but  only  of  the  hay-cutter,  a  separate  and 
independent  machine,  as  before  explained ;  and  the  inven- 
^on  and  validity  of  which  are  questions  distinct  from  those 
in  the  grinder,  and  in  discussing  which  in  trials  heretofore, 
it  is  not  pretended  that  the  invention  or  validity  of  the  grinder, 
have  been  canvassed  at  all,  or  in  any  way  passed  upoBiy.eithef 
by  Courts  or  juries.  These  last  circumstances  are  of  course 
DO  bar  to  the  recovery  in  the  action  at  law,  for  an  infringe- 
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ment  of  a  patent,  but  they  disable  a  party  from  obtaining  an 
injunction  in  advance. 

If  an  injunction  should  issue  in  advance  of  the  trial  in  a 
case  like  this,  without  any  of  the  above  circumstances  to 
justify  the  right  claimed  by  the  patent,  it  should  issue  in  all 
cases  on  the  patent  alone,  though  resisted  and  impugned  by 
the  opposite  party.  But  such  never  has  been  the  law,  and  if 
the  practice  was  adopted,  it  would  produce  often  heavy  losses 
and  irreparable  mischief  among  conflicting  claimants.  While 
the  present  course  gives  ample  redress  in  damages,  if  the 
plaintiflf  succeed  for  an  infringement,  and  moreover,  in  case 
of  long  use,  numerous  sales,  or  previous  recoveries,  adding 
strength  and  greater  probability  of  validity  to  his  patent  be- 
yond merely  getting  it  out,  will  assist  him  by  a  preliminary 
injunction.  In  Orr  v.  LUtlefield,  Nov.  Term  N.  Hamp.  Dist 
Cir.  Gt.  ante,  p.  13,  where  most  of  the  precedents  are  col- 
lected, not  a  case' is  given  where  an  injunction,  when  resisted, 
was  granted,  unless  a  possession  and  use  of  the  patent  had 
existed  for  some  time.  The  shortest  was  three  years,  and, 
in  most  of  the  cases  there  collected,  the  time  had  been  sev- 
eral years  longer.  Here  the  time  had  not  been  one  month 
before  the  alleged  infringement,  and  only  about  half  a  year 
before  this  suit  was  instituted,  being,  in  the  words  of  the 
decision  in  3  Merivale,  624,  a  patent  of  but  '^  yesterday," 
when  the  alleged  violation  occurred.  In  most  of  those  cases, 
also,  there  had  been  numerous  sales  of  the  patent,  and  recov- 
eries for  violations.     Here  there  have  been  none  of  either. 

Again,  in  many  cases  there  referred  to,  it  is  shown  that 
when  possession  for  some  years  has  existed,  or  numerous 
sales,  or  recoveries,  the  Court  will  not  refuse  an  injunction, 
or  dissolve  it  on  a  denial  of  the  validity  of  the  patent  by  a 
respondent,  either  through  affidavits,  or  an  answer,  or  other 
pleadings.  Yet,  on  the  other  hand,  as  there  shown,  if  none 
of  those  fortifying  circumstances  exist,  Courts  will  not  only 
refuse  an  injunction,  if  one  has  not  before  been  granted,  but 
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also  dissolve  it  if  it  has  been  previously  allowed,  provided 
the  validity  of  the  patent  is  denied  or  brought  into  doubt- 
Here  there  is  an  entire  absence  of  all  those  fortifying  circum- 
stances, and  there  are  also  pleadings  in  this  case  denying 
the  validity  of  the  patent,  as  well  as  in  the  case  at  law  in 
relation  to  this  same  subject  Beside  these  considerations, 
some  doubts  are  cast  on  the  originality  and  validity  of  the 
patent  for  the  grinder  by  the  evidence  of  Nourse,  E^dy,  and 
others ;  and  an  issue  on  that  is  framed,  and  is  to  be  tried  in 
the  action  at  law,  and,  without  deciding  on  that  question 
now,  except  pro  forma,  as  before  remarked,  in  order  to  reach 
the  other  points,  it  is  doubtful  enough  to  prevent  the  allow- 
ance of  an  injunction,  where  none  of  the  counterbalancing 
and  fortifying  circumstances  exist  that  have  just  been  referred 
to.    4  Wash.  C.  C.  514. 

The  injunction,  then,  cannot  be  granted,  as  the  case  now 
stands ;  but  I  shall  not  dismiss  the  bill,  till  it  can  be  seen 
during  the  term,  whether  any  new  facts  shall  be  developed 
by  the  trial  or  otherwise,  that  may  require  a  different  dispo- 
sition to  be  made  of  it,  in  order  to  enforce  substantial  justice 
between  these  parties. 

Injunction  refused. 


The  United  States  vs.  John  Peterson  and  others. 

Revolts  on  shipboard  are  to  be  coDsidered  now  as  defined  by  the  act  of  Congress  of 
March  3d,  1835,  ch.  40,  and  consist  not  only  in  attempts  to  usurp  the  command 
from  the  master,  or  to  transfer  it  to  another,  or  to  deprive  him  of  it  for  any  pur- 
pose by  Tiolence,  but  in  resisting  him  in  the  free  and  lawful  exercise  of  bis 
authority. 

So  if  no  actual  rsTolt  is  made,  that  act  punishes,  thougfh  in  a  milder  manner, 
attempts  to  commit  a  revolt  and  various  acts  likely  to  lead  to  mutiny,  and,  amaog 
them,  to  assemble  with  others  on  board  "  in  a  tumultuous  and  mutinous  manner." 
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The  crew  have  no  right  to  diaann  the  captain,  though  using  a  deadly  weapon,  if 
ihey  are  in  a  mutinoos  itate,  and  exercising  personal  Tioleuce  to  resist  his  lawful 
commands. 

Seamen  must  obey  the  lawful  commands  of  a  master,  as  well  as  refrain  from  acts 
of  piracy  and  mutiny ;  and  look  for  redress  against  excessiTe  punishment,  or 
illegal  orders,  to  the  tribunals  at  home,  and  the  acts  of  Congress  for  their  pro- 
tection, rather  than  to  Tiolenoe  by  themselTes  at  sea. 

Foreign  seamen  on  board  American  ships,  are  as  much  subject  to  punishment  for 
such  disobedience  or  Tiolence  as  Americans,  and  are  alike  to  be  protected  and 
redressed  on  their  return  home. 

To  render  a  vessel  American,  so  as  to  punish  officers  ou  board  of  her,  it  is  enough 
to  show,  that  she  sailed  from  and  to  an  American  port,  and  was  apparently 
owned  and  controlled  by  citizens  of  the  United  States. 

If  there  he  two  counts  in  one  indictment  for  offences  committed  at  the  same  time 
and  place,  and  of  the  same  class,  but  different  in  degree,  as  one  for  a  reTolt 
and  another  for  an  attempt  to  excite  it ;  the  judgment  will  not  be  arrested, 
though  a  Terdict  of  guilty  is  returned  on  both. 

The  district  attorney  is  allowed  before  judgment  to  enter  a  nol,  prat,  on  one,  if  he 
deems  it  advisable. 

It  is  not  a  misjoinder  of  offences  in  different  counts  in  the  same  indictment,  unless 
they  belong  to  different  families,  or  the  judgments  and  punishments  are  incon- 
sistent with  each  other. 

This  was  an  indictment  against  the  prisoners,  found  at  this 
term,  in  two  counts. 

The  first  count  alleged,  that  one  Baily  Foster,  on  the  7th 
of  May,  1846,  was  master  on  board  the  American  yessel 
Charles  Carroll,  boimd  from  New  Orleans  to  Boston,  and  the 
prisoners,  a  part  of  his  crew ;  and  that,  on  the  day  aforesaid, 
upon  the  high  seas,  they  resisted  him  with  force,  while  ''  in 
the  free  and  lawful  exercise  of  his  authority,"  and  thus 
created  a  revolt,  contrary  to  the  act  of  Congress  in  such  case 
made  and  provided. 

The  second  count  charged  them,  at  the  same  time  and 
place,  with  having  assembled  together  in  said  ship,  ^' in  a  tu- 
multuous and  mutinous  manner,"  contrary  to  the  same  act  of 
Congress. 

The  prisoners  on  being  arraigned,  pleaded  not  guilty. 

Their  counsel  at  the  trial  was  Ch.  B.  Goodrich,  Esq. ;  and 
R.  RafUotd,  Esq.,  district  attorney,  appeared  in  behalf  of  the 
United  States. 
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The  latter  relied  upon  the  act  of  Congress,  passed  March 
3d,  1795,  section  1st,  as  defining  the  offence  described  in  the 
first  count ;  and  the  2d  section  of  the  same  act,  as  defining 
that  described  in  the  2d  count  And,  on  being  questioned  by 
the.  counsel  for  the  prisoners,  whether  he  intended  to  rely  on 
both  counts  for  the  punishment  of  the  conduct  of  the  prisoners 
on  that  occasion,  replied  in  the  afl9irmative,  as  the  transaction, 
though 'a  single  one,  might  be  considered  on  the  evidence  as 
constituting  the  second  offence,  if  it  did  not  amount  to  the 
first. 

Evidence  was  then  offered  to  show,  that  the  Charles  Car- 
roll was  owned  by  American  citizens,  and  was  fitted  out  and 
sailed  under  their  orders,  with  Baily  Foster  as  master,  and 
the  prisoners,  a  portion  of  the  crew,  were  under  contract  at  a 
certain  rate  of  wages,  from  New  Orleans  to  Boston. 

This  evidence  being  offered,  and  not  the  register  of  the 
vessel  or  the  shipping  articles,  its  admission  was  objected  to 
by  the  counsel  for  the  prisoners.  But  the  Court  overruled 
the  objection. 

The  district  attorney  then,  after  showing  those  facts, 
proved,  that  on  the  day  stated  in  the  indictment,  about  twen- 
ty-eight miles  from  this  port,  the  captain  gave  orders  to  have 
all  hands  come  on  deck  and  prepare  the  vessel  for  going  into 
port  That  the  mate  communicated  these  orders  below,  as 
well  as  to  the  portion  of  the  crew  then  on  deck ;  and  they 
were  promptly  complied  with  except  by  the  four  prisoners. 
They  constituted  together  one  watch,  that  had  recently  been 
relieved.  It  appeared,  that  they  refused  to  assist  in  clearing 
up  and  preparing  the  ship,  as  the  captain  and  mate  desired ; 
objecting  that  the  other  watch  had  time  enough  to  do  all 
which  was  necessary  before  reaching  Boston  harbor,  and  that 
they  were  unwilling  to  do  any  thing  which  was  directed  ex- 
cept to  aid  about  the  anchor  and  chains.  An  altercation  at 
once  commenced  on  the  subject  between  these  men  and  the 
mate,  which  soon  extended  to  other  matters  concerning  the 
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quality  of  the  provisions  which  had  been  furnished  to  them 
on  the  voyage,  and  some  difficulties  with  the  second  mate  on 
tfie  part  of  Peterson. 

The  captain,  being  attracted  by  the  loud  conversation, 
came  up  to  them,  and  asked  what  was  the  noise?  and  seeing 
that  Peterson  had  an  iron  belaying  pin  in  his  hands,  which 
he  seemed  to  be  swinging  towards  the  mate,  ordered  him  to 
lay  it  down.  This  Peterson  did  not  do,  and  as  the  captain 
stepped  forward  to  take  it  from  him,  Peterson  struck  at  him 
with  it  twice,  but  the  blows  were  avoided  by  the  captain, 
who  then  run  below  for  his  pistols  and  sword.  Some  one 
cried  out,  '^  Draw  knives,"  and  one  of  the  four  did  it,  and  all 
fell  upon  the  two  mates  and  the  captain,  as  he  returned  with 
his  weapons,  and  knocked  the  whole  of  them  down,  and  dis- 
armed him  and  broke  one  of  his  arms.  After  recovering  their 
feet  and  going  aft,  they  consulted  together,  and  did  not  deem 
it  safe  to  make  any  further  efforts  to  enforce  obedience  to  the 
captain's  commands  as  to  clearing  and  preparing  the  ship  for 
coming  into  port 

This  was  about  eight  o'clock,  A.  M.,  and  at  one  o'clock  in 
the  day,  when  the  men  were  called  up  again,  all  obeyed  ex- 
cept Hansen,  who  was  stated  to  be  injured  so  as  not  to  be 
able  to  work. 

Various  threats  and  taunts,  and  many  details  of  the  ren- 
counter and  injuries  were  testified  to,  which  need  not  be 
repeated. 

On  all  ihe  material  facts  there  was  little  if  any  conflicting 
testimony,  between  the  several  witnesses  on  both  sides. 

After  the  evidence  and  arguments  to  the  jury  were  closed, 
the  counsel  for  the  prisoners  requested  the  Court  to  give  the 
following  instructions  on  the  law  of  the  case. 

First  Ctmnt.  1.  To  sustain  the  first  count  in  the  indict- 
ment, the  jury  must  be  satisfied  beyond  reasonable  doubt, 
that  the  prisoners,  or  some  one  or  more  of  them,  usurped  the 
command  of  the  ship,  and  overthrew  that  of  the  master. 
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2.  That  they,  or  some  one  or  more  of  them,  took  possession 
of  the  vessel  against  the  will  and  in  defiance  of  the  authority 
of  the  master,  or  put  another  person  in  command  and  control 
of  her  navigation  against  his  will. 

Second  Count,     1.  To  sustain  the  second  count  in  the  in- 
dictment, the  jury  must  be  satisfied  beyond  reasonable  doubt, 
that  the  prisoners,  or  some  one  or  more  of  them,  assembled  • 
with  intent  to  overthrow  the  legitimate  authority  of  the  mas- 
ter, and  to  remove  him  from  his  command. 

2.  That  they,  or  some  one  or  more  of  them,  assembled 
with  intent  to  take  possession  of  the  vessel  by  assuming  the 
government  and  navigation  of  her,  or  with  intent  to  transfer 
their  obedience  from  the  master  to  some  other  person. 

General  Instruction.  If  the  prisoners  had  reasonable 
cause  to  believe  and  did  believe,  the  master  intended  to  make 
an  attack  upon  them  or  either  of  them,  with  any  dangerous 
weapon  or  weapons,  they  had  authority,  in  self-defence,  to 
resist  or  disarm  him. 

Woodbury,  J.,  charged  the  jury;  and,  in  relation  to  the  law 
applicable  to  the  subject,  informed  them  that  he  did  not  feel 
justified  in  stating  it  to  be  as  the  counsel  for  the  prisoners 
desired. 

He  must  decline  giving  it  to  them  in  charge,  as  requested, 
on  any  of  the  points,  without  important  limitations  and  qual- 
ifications. 

However  revolts  may  have  been  defined  at  common  law, 
or  under  the  act  of  Congress  of  April  30,  1790,  ch.  9,  they 
were  now  to  be  considered  and  punished  only  as  provided 
by  the  act  of  the  3d  of  March,  1835,  ch.  40,  4  Stat  at  LArge, 
776. 

That  act,  instead  of  punishing  as  a  revolt  only  one  kind  of 
violence  on  shipboard,  such  as  to  usurp  the  command  of  the 
master ;  or  another  kind,  such  as  to  transfer  his  command  to 
a  difierent  person,  or  another  still,  to  deprive  him  of  his  com- 
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mand,  without  either  usurping  or  transferring  it,  made  each 
of  them  an  offence;  and  also  made  it  an  offence  to  "resist  or 
prevent  him  in  the  free  and  lawful  exercise  of  his  authority 
and  command.'' 

Conceding  that  all  the  cases  cited,  as  to  decisicxis  under 
other  acts  of  Congress  and  at  commcm  law,  were  correct,  as 
the  laws  then  existed  for  a  guide,  but  on  which  he  expressed 
no  opinion,  (1  Pet  C.  C.  127,  214;  United  States  y.  Cassedjfj 
2  Sumn.  682 ;  3  Wash.  C.  C.  80 ;  United  States  v.  Hemmer, 
4  Mason,  105 ;  United  States  y.  Savage^  5  Ibid.  460 ;  United 
States  y.  Kelly,  11  Wheat  417,)  the  law  now  in  force  made 
the  mere  resistance  to  the  master's  lawful  authority  punish* 
able,  and  for  that  and  that  alone  the  prisoners  were  indicted, 
and  were  to  be  tried  under  the  first  count 

To  make  them  guilty  of  this  ofience,  it  was  not  necessary 
that  they  should  either  deprive  the  master  of  his  command, 
or  usurp  it  themselves,  or  transfer  it  to  another;  but  it  was 
enough,  if  he  issued  lawful  orders  which  they  disobeyed,  and 
with  violence  resisted  their  enforcement. 

So  as  to  the  second  count,  it  was  framed  in  order  to  reach 
another  and  milder  offence,  under  the  second  section  of  this 
same  act  of  Congress,  which  consisted  in  behavior  likely  to 
excite  to,  or  end  in,  revolt  or  mutiny,  although  no  actual 
revolt  should  be  believed  by  the  jury  to  have  occurred.  Under 
the  first  section  an  actual  revolt  was  liable  to  be  punished 
with  great  severity,  even  to  ten  years  hard  labor  and  $2000 
fine,  if  of  an  aggravated  and  flagrant  character.  On  the  con- 
trary, if  of  a  mild  character,  the  Court  was  wisely  vested 
with  a  discretion  to  inflict  any  small  portion  of  the  above 
fine  and  imprisonment,  according  to  the  nature  and  aggrava- 
tion of  the  offence,  and  thus  make  it  in  a  proper  case,  not  so 
severe,  as  some  bad  attempts  at  mutiny  under  the  second 
section,  where  the  punishment  may  range  as  high  as  $1000 
fine  and  five  years'  imprisonment 

The  offence,  under  this  last  section,  may  be  c<Mnmitted| 
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likewise  as  under  the  first  oae,  in  various  modes.  One  is, 
hj  endeavoring  to  make  a  revolt  or  mutiny  on  shipboard  in 
any  way ;  another  is,  by  contriving  with  any  person  to  do 
it;  another,  by  soUciting  or  stirring  up  any  of  the  crew  to 
disobey  or  resist  the  lawful  orders  of  the  master,  or  to  refuse 
or  neglect  their  duty,  or  to  make  a  riot  on  board,  or  unlaw- 
fully  to  confine  the  master ;  or,  as  in  the  second  count  in  this 
indictment,  "  to  assemble  with  others  on  board  in  a  tumultu- 
ous and  mutinous  manner.'' 

You  are  instructed,  that  to  convict  of  this  last  kind  of  out- 
rage, it  is  not  necessary  to  prove  guilt  of  any  of  the  other 
kinds  described,  either  in  the  second  or  first  section.  But  it 
J8  sufficient,  in  a  tumultuous  and  mutinous  manner,  to  collect 
together;  that  is,  in  a  noisy  and  insubordinate  state,  endan- 
gering the  police. of  the  vessel,  and  likely  to  terminate  in 
actual  disobedience  of  orders^  and  actual  resistance  to  the 
master's  lawful  authority. 

In  respect,  also,  to  the  general  instruction,  which  the  pris- 
oners' counsel  asks  as  to  the  right  of  the  crew  to  disarm  the 
captain,  when  about  to  attack  any  of  them  with  a  deadly 
weapon,  it  is  clear  that,  if  the  master,  without  any  disobedi- 
ence of  orders  or  resistance,  is  about  to  attack  any  of  the 
crew,  he-might  be  disarmed,  if  done,  repelling  great  violence, 
which  is  threatened  and  impending  without  any  justifiable 
cause.  But  if  the  crew  are  disobedient,  and  resort  to  personal 
violence  and  seditiously  resist  the  master  in  enforcing  his 
lawful  orders,  he  can  then  rightfully  arm  himself;  and,  if 
only  intending  to  use  his  weapons,  so  far  as  is  necessary  to 
produce  obedience  and  put  down  mutiny,  he  cannot  be  prop- 
erly opposed  or  disarmed  by  his  crew. 

The  Judge  stated,  that  the  safety  of  the  lives  of  the  crew 
as  well  as  of  the  officers,  and  of  the  vast  property  afloat  in 
our  commercial  marine,  depended  much  upon  the  strict  dis- 
cipline and  careful  police  enforced  by  commanders  of  vessels. 
And  while  the  law  exacted  obedience  to  all  lawful  commands 
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of  the  captain,  as  the  wisest  course  to  secure  those  important 
objects,  judging  from  the  experience  of  all  ages,  and  justified 
also  by  his  superior  skill  and  intelligence,  and  the  contract 
itself  of  the  crew  to  obey  him,  it,  on  the  other  hand,  carefully 
protected  them  from  any  abuse  and  oppression  under  such 
enlarged  powers. 

The  very  same  acts  of  Congress,  which  inflict  heavy  pun* 
ishment  on  the  crew  for  dangerous  resistance  to  the  master, 
inflict  heavy  penalties  on  him  for  unjustifiable  blows,  or  un* 
usual  punishments,  or  insufficient  or  unwholesome  food ;  and 
a  seaman,  when  wronged  abroad,  can  always  rely  with 
safety  on  ample  redress  at  his  return  home,  through  the  laws 
and  the  juries  and  judges  of  his  country.  It  behooves  him, 
then,  with  patience  and  order,  as  well  as  fideUty,  to  continue 
to  discharge  his  own  duties  to  the  laws  and  flag  of  the  UnioUi 
convinced  as  he  should  be  unfalteringly,  that  none  will  be 
allowed  to  violate  them  with  impunity. 

It  is  not  sufficient  to  have  no  intention  to  assume  the  com- 
mand of  the  vessel,  or  to  destroy  her,  or  carry  her  oflf  like 
pirates,  but  there  must  be  no  insubordination,  no  disobedi- 
ence, no  violence,  towards  those  who,  by  law  as  well  as  con- 
tract, are  to  rule  and  not  be  ruled  on  board  the  ship.  How- 
ever uneducated  or  inexperienced,  seamen  cannot  but  know, 
that  they  and  the  master  on  the  deck  of  the  vessel  are  not 
acting  together  in  the  same  capacity,  and  like  equals  or  citi- 
zens, adopting  or  opposing  measures,  by  each  one's  taste,  or 
by  the  popular  vote,  as  at  a  town-meeting;  but  acting  together 
for  a  time,  one  with  large  powers,  for  the  benefit  of  all,  and 
the  others  without  those  powers,  for  the  same  benefit  of  all, 
and  by  the  previous  agreement  of  all.  And  thus  while  this 
relation  between  them  requires  nothing  from  sailors  but  what 
they  can  perform  —  implicit  obedience  to  lawful  conunands 
—  it  protects  them  from  any  illegal  exactions,  and  punishes 
sternly  all  wanton  abuse  of  their  dependent  condition. 

It  was  objected,  also,  on  the  evidence,  that  the  prisoners 
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were  bom  abroad,  and  have  not  been  shown  to  be  natural- 
ized, and  hence  were  not  liable  to  be  punished  at  all  under 
the  acts  of  Congress,  for  mutiny  or  revolt 

But  the  Court  give  it  to  you  in  charge,  that  it  is  sufficient 
to  render  them  liable,  if  the  Charles  Carroll  was  an  American 
vessel,  and  they  were  on  board  engaged  to  serve  as  a  part  of 
her  crew. 

This  imposed  a  duty  towards  them,  on  the  one  hand,  as 
in  an  American  ship,  whose  deck  for  this  purpose,  while  on 
the  high  seas,  is  as  a  part  of  our  territory,  and  all  within  it 
— all  under  our  flag  —  are  entitled  to  protection,  and  are  re- 
ceiving the  benefit  of  our  laws  in  defence  of  their  persons  and 
property  from  outrage.  On  the  other  hand,  it  rendered  them 
subject  and  responsible,  while  their  service  continued  within 
our  jurisdiction,  to  obedience  to  law  and  the  lawful  commands 
of  the  master.  Indeed,  they  had  virtually  stipulated  for  this 
in  their  shipment,  as  well  as  in  their  voluntary  selection  of 
our  government  for  their  domicil. 

Beside  this,  a  portion  of  the  crews  in  American  vessels  are 
allowed  by  law  to  be  foreigners;  and,  for  aught  which 
appears,  these  men,  though  bom  abroad,  may  have  since 
become  naturalized.  But,  without  dwelling  on  these  consid- 
erations, the  vessel  being  in  the  possession  and  control  of 
Americans,  as  owners,  and  having  sailed  from  and  to  an 
American  port,  under  an  American  captain,  and  under  a 
contract  for  service  made  in  this  country,  it  is  prima  faciei 
enough  to  render  them  liable  under  this  act  of  Congress, 
without  the  production  in  the  first  instance  of  any  register  of 
the  vessel  or  the  shipping  articles.  Abbott  on  Shipping,  96 ; 
3  Phillips,  Ev.  1151 ;  Robertson  v.  French,  4  East,  130,  137. 
"  There  are  many  cases  in  which  the  possession  of  prop- 
erty and  acts  of  ownership  exercised  over  it,  furnish  pre- 
sumptive evidence  of  a  title  to  it ;  and  some,  also,  in  which  the 
possession  alone  is  sufficient  to  maintain  an  action,  although 
the  legal  title  may  be  outstanding  in  another."    Abbott,  60 ; 
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6  Esp.  Ca.  88 ;  2  Taunt  309.  And  it  has  been  decided  in 
this  country,  that  we  may  establish  the  national  character  of 
a  ship  by  that  proof,  even  in  piracy.  United  Staies  v.  Fmt- 
bmg,  6  Wheat.  184 ;  11  Ibid.  392 ;  7  John.  R.  308 ;  15  Ibid. 
298 ;  16  Mass.  336 ;  UnUed  States  y.  Janes,  3  Wash.  C«  C. 
209;  14  John.  R.  201. 

Because  certain  documents  are  required  to  prove  owner^* 
ship  for  fiscal  or  international  objects,  but  not  for  titles  be- 
tween individuals,  or  as  to  offenders.    6  Wheat  199. 

The  jury  returned  a  general  verdict  of  guilty,  against  the 
prisoners. 

Their  counsel  then  moved  in  arrest  of  judgment,  on  the 
ground,  that  the  two  counts  were  for  different  aiences,  not 
alike  in  d^^ree  or  punishment,  and  were,  therefore,  mi»- 
joined. 

This  moti<Hi  was  subsequently  argued  by  CroocHcA,  for 
the  prisoners ;  and  Rantoul^  District  Attorney,  for  the  gov*- 
emment 

WooBBTTRY,  J.  I  havo  taken  some  time  to  examine  this 
motion  in  arrest  of  judgment,  and  shall  be  happy  to  give  to 
the  prisoners  any  benefit  which  can  grow  out  of  it ;  or  if 
none,  any  mitigation  in  the  punishment  to  be  inflicted,  which 
the  circumstances  in  their  case  may  show  to  be  exculpatory. 

There  certainly  are  some  such  circumstances,  as  the  pris- 
oners did  not  continue  to  persist  in  their  disobedience,  nor 
evince  any  disposition  to  alter  the  navigation  of  the  vessel, 
or  to  destroy  her,  or  assume  permanently  the  command  of 
her. 

But  clearly  for  some  time,  they  opposed  the  lawful  author- 
ity of  the  master.  They  did  this,  also,  in  a  tumultuous  and 
mutinous  manner ;  and  they  endangered  the  Uves  of  the  mas- 
ter and  mates  as  well  as  their  own,  by  their  disobedience  and 
violence,  and  prostrated  all  the  salutary  police  and  order  of 
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tfie  vessel,  for  a  time,  as  effectually  as  if  they  bad  meditated 
gross  acts  of  piracy. 

They  most,  then,  be  made  an  example  of,  in  order  to  deter 
others  from  like  outrages,  as  well  as  to  punish  duly  their  own 
misconduct ;  and  if  it  can  be  dcme  legally  under  the  present 
form  of  the  indictment  and  the  deliberate  finding  of  their 
guilt  by  the  jury,  it  must  and  should  be. 

The  rules,  applicable  to  objections  like  this,  have  been 
much  controyertcd ;  and  though,  in  my  view,  there  are  still 
doubts  as  to  some  of  them,  they  may  be  considered  as  settled 
lo  the  extent  I  am  about  to  explain. 

1.  Every  indictment  with  only  one  count,  and  each  count 
in  itself  ought,  under  the  rules  of  good  pleading,  to  describe 
but  one  distinct  offence.  1  Chit.  PL  201 ;  1  Chit  Cr.  L. 
852 ;  Rose.  Cr.  Ev.  215 ;  1  Moo.  &  Bob.  71 ;  1  Starkie  on  Cr. 
PL  246. 

Most  cases  hold,  that  if  it  describes  more,  the  prisoner,  on 
motion,  before  trial,  may  require  the  prosecutor  to  try  only 
one,  in  order  to  prevent  confusion  and  distraction  as  to  differ- 
ent offences  and  different  kinds  of  challenges  and  evidence, 
that  may  be  admissible  at  times  in  trials  for  different  crimes. 
See  I  Chit  C.  L.  253,  and  notes ;  The  King  v.  Kingston^  8 
East,  41,  46 ;  Yawig  v.  The  King,  3  D.  &  E.  96, 103 ;  Kane 
V.  The  People,  8  Wend.  203 ;  2  Camp.  131 ;  3  Ibid.  132 ; 
8Me  V.  Aebon,  8  N.  Hamp.  163;  Rose.  Cr.  Ev.  215  •  2  East, 
P.  C.  616. 

Some  cases  would  seem  to  limit  this  privilege  or  indul- 
gence to  indictments  for  felonies  and  not  misdemeanors.  8 
Wend.  206 ;  Rose.  Cr.  Ev.  216.  But  others  seem  to  extend 
it  to  both.    See  3  D.  &  E.  107,  by  Justice  Grose. 

As  illustrative  of  this  rule,  it  may  be  seen  that  robbery  and 
assault  with  an  intent  to  rob,  should  not  be  united  in  one 
count,  or  in  one  indictment  with  a  single  count  Gallo- 
wajr's  case,  Moody's  Cr.  C.  234  See  other  cases,  2  Moody 
ta  Rob.  7L 
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And  the  Court,  in  its  discretion,  will  either  make  the  at- 
torney for  the  government  select  and  try  bnt  one  offence  on 
such  motion  before  trial,  or  on  demurrer  or  motion  quash  the 
indictment,  if  the  offences  are  of  a  different  nature,  and  not 
requiring  a  like  form  of  plea  and  judgment,  and  are  both 
described  in  but  one  count  The  King  y.  KingsUm,  8  East, 
41,  46;  7%€  Peopk  v.  Wright,  9  Wend.  193;  1  Pet  O.  0. 
131 ;  8  N.  Hamp.  163. 

But  it  has  be^i  held,  that  they  will  not  require  even  that 
selection  or  quash  the  indictment,  if  the  offences  are  as  much 
alike  in  character  and  punishment,  as  "  breaking  and  enter- 
ing with  intent  to  steal,"  joined  in  one  count  with  "  steal- 
ing." CammonwecJih  v.  Hopcj  22  Pick.  1.  See  also,  Com^ 
monweaUh  v.  T\ick,  20  Ibid.  356,  and  Commonwealih  t. 
Eafyntj  15  Ibid.  273.  So  if  indicted  in  one  count  as  receiy- 
ers,  and  the  other  as  principals.  1  Moo.  C.  C.  234,  and  277 
Madden's  case.  Or  in  one  as  principal  in  the  first  degree, 
and  in  the  other  in  the  second  degree.  Gray's  case,  7  Car.  A 
Payne,  164;  1  Moo.  C.  C.  361. 

So  a  receiyer  may  be  indicted  as  accessory  in  one  count, 
and  for  a  substantiye  felony  in  another.  And  though  the 
Judge  might  make  the  prosecutor  elect,  he  will  not,  where  it 
is  clear  there  was  but  one  offence,  and  the  joinder  cannot 
prejudice  the  prisoner.  Rose.  Cr.  Ey.  215 ;  Jeryis'  case,  6 
Carr.&  Payne,  166;  The  King  y.  Wheeler,  7  Ibid.  170; 
The  King  y.  Austin,  Ibid.  796. 

So  in  a  prosecution  for  arson,  it  will  not  compel  a  selection 
if  it  was  all  one  fire,  and  the  houses  of  different  persons  were 
burned.     The  Queen  y.  Trueman,  8  Car.  &  P.  727. 

But  where  one  count  was  for  conspiracy  and  one  for  a 
libel,  and  no  eyidence  against  one  defendant  for  the  last,  the 
Court  compelled  a  selection  before  a  yerdict  The  Queen  r. 
Murphy,  8  Car.  &  P.  297. 

It  is  for  a  reason  somewhat  similar  to  this,  perhaps,  and 
because  the  allegations  for  the  higher  offence  include  all 
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which  is  necessary  to  constitute  the  smaller  one  of  the  same 
sort  or  family,  that  where  the  indictment  is  for  murder,  the 
prisoner  may  be  couTicted  under  it  of  manslaughter;  or  for 
assault  with  intent  to  kill,  be  convicted  of  an  assault,  and  so 
onward  through  several  classes  and  degrees  of  family  crimes. 
Cammomwealth  v.  Briggs,  7  Pick.  177 ;  C&mmanwealth  v. 
OoopcTj  16  Mass.  187 ;  SkUe  v.  Sheppardy  7  Conn.  64.  But 
in  Commonwealth  v.  Roby,  12  Pick.  496, 605,  the  Court  held, 
that  this  could  not  be  done  if  one  offence  was  only  a  misde- 
meanor, and  the  other  a  felony.  For  tb^a  a  conviction  would 
be  no  bar  to  another  prosecution  for  the  original  offence. 

2.  So  if  there  have  been  a  trial  and  conviction  of  one  or  both 
of  the  ofl^ces,  thus  united  in  one  count,  or  in  one  indictment 
with  a  single  count,  the  Court  will  not  generally  sustain  a 
motion  in  arrest  of  judgment,  unless  the  two  offences  belonged 
to  a  different  class  or  family  of  crimes.  The  Peopkv.  Ryn^ 
ders,  12  Wend.  426 ;  2  Camp.  1^  - 134 ;  The  King  v.  Kings- 
ionj  8  East,  41,  46 ;  The KingY.  Johnson^  3  Maule  &Selw. 
639, 642 ;  State  v.  Nelson^  8  N.  Hamp.  163.  Some  cases  hold, 
it  will  not  be  done,  unless  the  two  offences  required  different 
Ibrms,  not  merely  degrees  of  punishment  Commonwealth  v. 
Sjfmonds,  2  Mass.  163 ;  The  King  v.  Johnaon,  3  Maule  & 
Selw.  639,  642 ;  1  Pet.  C.  C.  131.  Other  cases  seem  to  hold, 
that  the  two  offences  should  require  different  challenges  and 
modes  of  trial.  See  those  cited  in  Bark  v.  iState,  2  Har.  & 
John.  426. 

Without  some  of  these  material  diversities  between  the  two 
oflbnces,  there  having  been  a  conviction  on  a  full  hearing,  it 
does  not  appear  expedient  or  proper,  after  verdict,  to  disturb 
it ;  and  the  more  especially  does  it  not,  when,  on  a  previous 
motion  to  Hmit  the  trial  to  one  offence,  the  request  would,  in 
the  exercise  of  a  sound  discretion,  have  probably  been  grant- 
ed ;  and  the  prisoner,  without  delay  or  expense,  have  been 
allowed  virtually  all  he  now  asks. 

27* 
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But  none  of  tfiese  rules  or  illustrations  reach  the  pzesent 
case,  as  here  the  two  offences  are  set  out  in  separate  counts. 

3.  In  such  cases  it  seems  to  be  equally  well  settled,  that  if 
two  offences  are  described  separately  in  two  counts  in  one 
indictment,  and  there  is  a  general  verdict  of  guilty,  the  judg- 
ment will  not  be  arrested  as  for  a  misjoinder,  unless  the 
offences  are  of  a  nature  and  character  radically  different,  as 
well  as  requiring  different  judgments,  different  in  kind,  and 
not  merely  punishments  differing  in  amount  or  degree, 
harp's  case,  1  Pet.  C.  C.  131,  where  it  is  admitted.  Case  of 
the  Pirates,  6  Wheat  184 ;  Uniisd  States  v.  Diekitum^  2 
McLean,  328;  Archibald's  Cr.  PL  26,  26;  Bvrk  y.  State, 
2  Har.  &  John.  426 ;  8  N.  Hamp.  163.  Where  they  are 
in  different  counts,  they  are,  for  most  purposes,  as  if  in 
different  indictments.  1  Pet  C.  C.  131 ;  4  Hawks,  356;  2 
Camp.  586. 

Some  of  the  technical  rules  as  to  misjoinders  in  civil  cases, 
do  not  apply  here,  as  there;  the  forms  of  judgment  in  assump- 
sit and  debt,  &c.,  being  different,  prevent  an  union  in  the 
same  writ  of  counts  which  sound  differently  as  to  the  judg- 
ments required,  though  in  one  sense  they  may  all  belong  to 
the  large  family  of  debts  due,  or  contracts,  though  not  to  the 
smaller  one  of  mere  promises,  or  that  of  mere  covenants.  2 
Har.  6Cf  John.  426. 

As  illustrations  of  what  is  meant  by  this  rule,  it  is  laid 
down,  that  petit  treason  and  murder  may  be  united.  2  Hale, 
P.  C.  173 ;  1  Ibid.  378.  Burglary  and  larceny.  2  East,  C.  L. 
1023,  1028.  Forgery  of  a  writing  and  uttering  it ;  or  assault 
with  an  intent  to  kill,  and  a  common  assault  The  Peopk  v. 
WHght,  9  Wend.  193, 

The  punishments  in  these  cases  are  oft^i  much  more 
widely  different  than  in  this  now  under  consideration ;  as  in 
some  of  them  one  offence  is  a  felony,  and  the  other  a  mere 
misdemeanor,  and  if  punished  somewhat  alike  in  some  of 
them  formerly,  when  capital  crimes  were  so  numerouSy  they 
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were  not  punished  alike  in  all  the  cases.  It  will  be  seen, 
however,  that  they  belong  in  each  instance  to  one  genus  or 
class.    1  Chit  G.  L.  256;  1  East,  C.  L.  408,  409. 

And  in  The  King  v.  Denon,  2  Leach,  C.  C.  608,  the 
Cknirt  censured  the  bringing  of  di£ferept  indictments  for  differ- 
ent offences,  if  committed  by  the  same  person,  and  belonging 
to  the  same  family  of  crimes. 

Some  cases  hold,  however,  that  the  Court,  before  verdict, 
may  exercise  the  same  discretion  as  to  selecting  one  of  two 
distinct  offences  for  trial,  when  set  out  in  two  counti^,  as 
when  set  out  in  one.    Dunn's  case.  Moody,  Cr.  C.  146. 

But  this  is  a  different  question  from  that  of  objecting  to  the 
joinder,  if  in  separate  counts,  by  motion  in  arrest  Arch.  Gr. 
PL  26. 

But  in  The  People  v.  Wright,  9  Wend.  193,  there  is  at 
first  an  appearance  of  dissent  from  this  result    It  was  there 
held,  according  to  the  marginal  note,  that  if  two  offences  are 
described  in' different  counts,  though  of  the  same  family,  and 
they  require  different  punishments,  the  Court  will  arrest  judg- 
ment   One  punishment  there  was  not  less  than  ten  years  in 
die  State  prison.    The  other,  not  over  five  years.    But  in 
that  case,  on  examining  the  details,  it  seems  doubtful  if  any 
offsnce  under  the  first  count  had  been  committed ;  and  the 
Court  said  they  could  not  tell  what  punishment  to  inflict, 
unless  they  arbitrarily  selected  the  second  one,  where  the 
jury  may  have  gone  chiefly  or  entirely  on  the  first    The 
indictment  was  said,  by  the  Court,  to  be  drawn  under 
<me  section  of  a  law,  when  the  offence  was  committed 
against  or  under  another  section.    Hence  the  ground  of 
the  decision  has  been  misapprehended,  and  subsequently  in 
The  People  v.  Ryndere,  12  Wend.  426,  the  *Court  unhesi- 
tatingly held,  a  joinder  of  offences  of  the  same  family  in 
different  counts  to  be  good,  though  the  punishment  of  them 
was  different;  e.  g.,  forging  an  instrument,  and  uttering  it, 
knowing  it  to  be  false. 
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They  would  not,  even  before  trial,  refase  to  let  the  attorney 
proceed  on  both,  if  of  like  character,  though  liable  to  different 
punishments.  United  States  v.  Dickinsanj  2  McLean,  3S6. 
And  in  Kane  v.  7^  People^  8  Wend.  203,  206,  it  was  held, 
that  where  two  counts  in  the  same  indictment  are  for  diflferent 
offences,  though  felonies,  it  is  no  ground  of  error,  or  arrest,  or 
demurrer.  2  Peake's  N.  P.  228,  note.  But  if  in  such  case, 
it  is  there  said,  the  two  offences  are  embraced  m  one  count, 
the  Court  may  quash,  or  compel  the  attorney,  before  trial,  to 
elect  one,  though  they  will  not  do  even  that  in  mere  misde- 
meanors. 

Two  counts  often  describe  the  same  offence  differently,  and 
the  jury  return  a  general  verdict,  though  only  one  offence  is 
proved ;  and  "  no  one  (says  the  Court,)  ever  supposed  that 
formed  a  ground  for  arresting  the  judgment."  And  in  such 
case,  if  one  count  is  bad,  the  Court  say  it  will  be  presumed, 
that  judgment  will  be  rendered  or  has  been,  on  the  good  one, 
rather  than  one  which  is  defective,  and  the  judgment  will 
be  good.  1  John.  R.  320;  The  United  States  y.  Pirates, 
S  Wheat  184.  Lord  Mansfield  regretted  it  was  not  so  in 
civil  cases.    Dougl.  730. 

4.  Again,  it  has  been  deliberately  adjudged,  that  if  one  of 
the  counts  be  double,  or  it  is  doubtful  whether  it  be  properly 
joined  with  the  other,  as  being  for  an  offence  somewhat  dif- 
ferent in  character  and  punishment,  the  judgment,  after  a  gen- 
eral verdict,  will  not  be  arrested,  but  rendered  entirely  on  tihe 
other  count.  7%^  King  v.  Fuller ,  1  Bos.  &  Pul.  180 ;  and 
2  Leach,  C.  C.  926,  same  case. 

So  it  has  been  held,  that  the  attorney-general,  after  ver- 
dict, as  well  as  before,  may  enter  a  nol  pros,  as  to  one  count, 
without  the  assent  of  a  prisoner,  or  as  to  a  part  of  a  count,  as 
for  example,  in  burglary,  to  the  breaking  and  entering,  but 
leaving  the  larceny.  Commonwealth  v.  T\ick,  20  Pick.  3S6 ; 
Rex  V.  Buttenvorth,  1  Russ.  &  Ry.  620 ;  United  States  v. 
Keen,  1  McLean,  429. 
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A  nol  pros,  may  be  entered  after  or  before  verdict,  against 
some  of  the  parties.    Minor  v.  Bank  of  Alexandria,  1  Pet  74. 

Again,  if  advantage  be  not  taken  of  a  misjoinder  of  offences 
distinct  in  their  character,  by  motion  to  try  but  one,  or  by 
demurrer,  it  is  very  doubtful  if  it  can  be  objected  to  in  arrest. 
Arch.  Cr.  PL  26. 

The  12th  rule  in  common  law  suits  in  this  circuit,  provides, 
that  where  a  general  verdict  is  rendered  on  several  counts, 
the  plaintiff  may  have  leave  to  enter  it  on  any  one  count,  and 
strike  out  others.  This  is  tantamoimt  to  what  is  requested 
here. 

These  last  views  and  cases  appear  fully  sustained  in  ren- 
dering judgment  here  on  the  first  count,  after  a  general  ver- 
dict, even  if  it  were  more  doubtful  than  it  is,  as  to  the  pro- 
priety of  joining  these  two  counts  in  one  indictment,  or  if 
misjoined,  of  the  propriety  of  taking  advantage  of  it  in  arrest 
of  judgment,  rather  than  by  motion  before  trial. 

The  two  ofiences,  described  in  these  counts,  are  certainly 
of  the  same  family  and  nature,  viz.,  revolts,  and  excitements 
10  revolts.  They  are  set  out  separately  and  distinctly.  They 
are  both  defined  in  one  statute,  and  both  made  punishable  by 
fine  or  imprisonment,  though  there  is  this  difierence,  that 
both  of  these  last  may  be  imposed  in  one  case,  and  both  must 
be  in  the  other. 

The  amount  of  both,  too,  may  go  higher  in  one  than  the 
other,  but  they  do  not  difier  in  kind,  except  that  one  is  '<  im- 
prisonment," and  the  other  '^  imprisonment  to  hard  labor." 

These  vary  less  than  the  punishments  in  assault  with  in- 
tent to  kill,  and  a  mere  assault  at  common  law,  or  burglary 
and  larceny,  which,  it  has  been  held,  can  be  united. 

And  '<  In  a  variety  of  cases,  though  the  punishment  be 
different,  yet  the  counts  can  be  joined,"  says  Lord  Ellenbor- 
ough,  in  3  Maule  &  Selw.  649,  669.  See  also,  2  Russell  on 
Crimes,  1233,  1234 

I  should  hesitate,  however,  if  the  punishments  were  so  dif- 
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feient  as  to  be  inconsistent  or  impracticable  with  each  other, 
or  if  one  of  the  counts  was  for  a  separate  transaction,  occur- 
ring at  a  different  time,  or  belonged  to  a  family  of  crimes 
wholly  unlike,  or  required  a  trial  by  different  kinds  of  evi- 
dence, or  tribunals,  or  under  different  rights  as  to  challenges. 

But  none  of  those  existing  here,  I  do  not  feel  justified  in 
granting  the  motion. 

Let  judgment,  then,  be  entered  against  the  prisoners,  on  the 
verdict,  upon  the  first  count,  and  sentence  of  $50  fine  against 
Hanson,  Morgan  and  Bennett,  and  six  months'  confinement 
to  hard  labor ;  and  $100  fine  and  one  year's  confinement  to 
hard  labor  against  Peterson 


CIRCUIT  COURT  OP  THE  UNITED  STATES 
FOR  THE  FIRST  CIRCUIT. 


Jblltftljl  Cfrttift 


BHODB  ISLAND,   JUNE  TERM,   1846,   AT  NEWPORT. 


C  Hon.  LEVI  W00DBTJR7,  Ascociate  Jostiee  of  tho  Sapreme  Coort. 
I  Hon.  JOHN  PITMAN,  District  Jadge. 


Thomas  H.  Bxttterworth,  applicant  for  natitralization. 


the  preliminary  application  and  oath  of  an  alien  to  be  naturalized,  is  a 
ministerial  rather  than  a  judicial  act,  and  maj  be  done  befbre  a  derk  of  the 
Court  as  well  as  the  Court  itself. 
The  act  of  Congress  of  May  26th,  1824,  authorizing  this,  applies  to  future  no  less 
than  past  cases. 

WooDBURT,  J.  In  this  case,  the  applicant  had  taken  the 
preliminary  oath  as  to  his  wish  to  become  a  citizen. 

But  it  appeared  to  have  been  taken  before  ''the  clerk''  of 
the  Court,  rather  than  before  ''  the  Court,"  and  the  District 
Judge,  doubting  whether  this  was  a  compliance  with  the 
act  of  Congress,  I  have  used  some  care  to  examine  the  ques- 
tion. 

Where  applicants  discover  a  disposition  to  comply  with 
the  wishes  of  Congress,  and  do  all  which  the  spirit  of  the 
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acts  on  this  subject  seems  to  demand,  the  inclinations  of  the 
Conrt  ought,  in  my  view,  to  lean  in  favor  of  the  petitioner. 

In  this  case,  by  the  act  of  14th  April,  1802,  ch.  28,  (2  Stat, 
at  Large,  153,)  the  alien  must  have  declared  on  oath,  before 
some  Court,  his  intention  to  become  a  citizen,  &c.,  two  years 
before  he  can  be  admitted.  When  that  time  has  expired,  he 
furnishes  proof  of  his  good  character  to  the  Court,  and  is, 
afler  proper  examination  and  an  oath  of  allegiance,  permitted 
to  become  a  citizen^  if  the  Court  is  satisfied  he  has  the  proper 
qualifications. 

It  will  be  seen,  that  no  judicial  duty  is  to  be  performed  by 
the  Court  till  the  time  of  the  taking  of  the  second  oath,  and 
that  the  first  one  is  taken  and  filed  merely  to  give  public 
and  recorded  notice  of  the  intention  to  become  a  citizen. 

Taking  it,  then,  before  the  clerk,  and  filing  it  with  him, 
would  seem  to  comply  with  all  the  spirit  of  the  act,  as  the 
Court  are  there  not  required  to  do  any  thing  as  a  Court,  but 
to  have  the  oath  administered  and  filed,  and  those  are  both 
acts  done  through  or  by  the  clerk. 

But  beside  this  reasoning  in  favor  of  that  constructicxi, 
Congress  by  act  of  May  26,  1824,  ch.  186,  (4  Stat  at  Large, 
69,)  provided  further,  that  the  first  declaration  under  oath, 
'^  if  the  same  has  been  made  before  the  clerks  of  either  of  the 
Courts,"  &c.,  "  shall  be  as  valid  as  if  made  before  the  said 
Courts  respectively." 

The  only  doubt  now  is,  whether  that  provision  was  in- 
tended to  cover  future  cases  as  well  as  past  ones  of  such  oaths 
taken  before  clerks. 

Though  the  language  covers  the  past,  and  was  meant  to, 
when  the  act  passed,  I  think,  for  the  reasons  before  named  in 
favor  of  that  oath  being  administered  before  the  clerk  rather 
than  the  Court,  or  the  clerk  acting  for  the  Court  for  that  mere 
ministerial  purpose,  Congress  meant  to  provide  if  in  any  future 
time,  the  preliminary  declaration  should  be  presented  and 
sworn  to  before  a  clerk,  it  should  be  valid,  &c.,  as  if  sworn 
to  before  a  Court 
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There  was  as  much  reason  for  making  it  apply  to  future 
cases  of  that  kind  as  to  past  ones ;  and  it  would  save  incon- 
yenient  and  renewed  legislation  on  the  subject,  to  have  it 
prospective  as  well  as  retrospective. 

In  addition  to  this,  a  cotemporaneous  construction  sprung 
up^nder  it  in  many  cities,  to  make  and  file  those  declara- 
tions with  the  clerk  alone ;  and  now  to  alter  that  practice, 
after  twenty  years,  suddenly  and  on  doubtful  reasoning,  to 
the  great  delay  and  loss  of  municipal  and  political  rights,  and 
much  expense  by  many  applicants,  woula,  in  my  view,  be 
hardly  justifiable. 

In  Gordon's  Digest,  both  the  old  and  new  editions,  the  act 
of  1824  is  treated  as  changing  that  of  1802  in  this  respect  for 
the  future.  P.  436,  §  1488.  See  also,  Conkling's  Practice, 
p.  497. 

The  rest  of  the  sections  m  the  act  of  1824  apply  to  the 
future  as  well  as  the  past,  and  all  laws  are  to  be  construed  as 
prospective  in  their  operation  even  more  than  retrospective, 
on  the  ground,  that  a  law  is  most  legitimately  meant  to  be  a 
guide  or  rule  for  future  conduct 

I  am  corroborated  in  these  views  by  what  I  understand  to 
be  the  practice  in  several  other  circuits  of  this  Court,  where 
I  have  made  inquiries. 

Let  the  applicant  be  admitted  to  the  final  examination. 


Emilt  Brown  in  equity  vs,  Ctbus  Brown  and  another. 

Where  a  father  coiiTeyed  land  to  his  son  for  lervices  and  auction,  and  took  back  a 
lease  for  life,  bat  did  not  wish  to  have  them  recorded  till  aAer  his  death,  in  order 
to  keep  the  knowledge  of  them  from  his  wife  and  the  pnblic,  the  deed  was  held  to 
be  well  delirered,  though  lodged  with  a  third  person  under  the  above  arrangement. 

If  that  third  person  falls  sick,  and  the  grantor  takes  back  the  deed  for  safety,  and 
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diet  leaving  it  among  hit  papers,  from  which  it  it  taken  by  the  grantee  and 

recorded,  the  original  delivery  still  continues  to  be  ralid. 
More  confidence  and  looseness  in  such  matters  are  tolerated  between  a  &ther  and 

a  soni  and  such  conveyances  are  at  times  considered  in  chancery,  in  the  aatun  of 

a  settlement  of  the  father's  estate  to  this  extent. 
If  the  complainant  pot  in  confessions  of  the  respondent,  who  was  the  grantee,  at 

to  the  arrangement  about  the  deposit  and  delivery  of  the  deed,  they  may  be  used 

by  either  side* 

This  was  a  bill  in  equity,  alleging  that  the  complainant  was 
daughter  of  Gideon  Brown,  late  of  Johnston,  in  Rhode  Isl- 
and, and  that  the  respondents  were  other  children  of  his  by  a 
former  wife;  that  she  is  now  resident  in  Massachusetts,  and 
they,  on  the  homestead  farm  of  which  said  Gideon  died  seised 
in  said  Johnston;  that  Gideon,  on  the  14th  of  May,  1833, 
conveyed  certain  lands  worth  $3000,  to  Arnold  Brown,  one 
of  the  defendants,  for  love  and  affection ;  and  to  said  Cyrus, 
on  the  15th  of  May,  still  different  lands,  of  the  value  of 
$3000 ;  and  that  Amey  Arnold,  a  daughter  of  Gideon,  and 
Rhoda  Warner,  another  daughter,  constitute  with  the  com- 
plainant and  Arnold  and  Cyrus,  the  five  heirs  of  Gideon, 
and  deducting  the  advancements  aforesaid  made  to  the  sons, 
that  the  homestead  farm  ought  to  be  partitioned  equally  be- 
tween them ;  that  the  respondents  have  refused  such  parti- 
tion, when  demanded  by  her  through  her  guardian;  and, 
pretending  she  is  not  seised  thereof  with  them,  have  com- 
bined to  defraud  her ;  and  therefore  she  prays  that  a  commis- 
sion be  appointed  to  make  partition  between  them,  and  for 
such  other  relief  as  may  be  proper  in  the  premises. 

The  answer  of  Cyrus  Brown  admits  the  seisin  of  the  home- 
stead farm  by  Gideon  at  his  death,  to  the  extent  of  one 
hundred  and  eighty-five  acres,  including  about  eighty-seven 
acres,  which  had  been  set  off  as  dower  ttPhis  widow;  but 
avers,  that  on  the  15  th  of  May,  1833,  Gideon  conveyed  to 
Cyrus  one  hundred  acres  off  the  southerly  side  of  said  farm, 
and  gave  the  custody  of  the  deed  (after  its  execution  and 
delivery  to  Cyrus,)  to  one  Benj.  Whipple,  to  be  held  for  the  use 
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of  Cyrus  till  requested,  and  that  Cyrus  executed  a  life-lease 
of  the  same  back  to  Gideon,  and  delivered  it  to  him.  And 
afterwards,  in  the  advanced  age  of  said  B.  Whipple,  Gideon 
took  the  deed  from  him  for  safety,  and  for  the  use  of  Cyrus, 
until  the  death  of  Gideon,  when  it  came  into  the  possession 
of  Cyrus. 

And  so  this  respondent  avers,  that  the  complainant  and  the 
other  persons  named  are  not  jointly  seised  of  the  one  hundred 
acres,  but  they  are  his  own  separate  estate. 

An  amended  answer  of  Cyrus  averred,  that  the  deed  from 
Gideon  to  him  was,  after  its  execution,  carried  by  him  to  the 
house  of  B.  Kimbal,  in  order  to  have  the  life-lease  written 
from  it  by  Kimbal,  and  when  executed,  it  was  left  with  him 
for  Gideon,  and  the  deed  returned  to  Gideon  and  left  by  him 
with  Whipple  as  aforesaid,  for  the  respondent. 

No  other  answers  are  in  the  case,  or  any  pleadings  in 
respect  to  the  residue  of  the  farm. 

This  cause  was  argued  by  Eaton  and  A.  Cfreene,  for 
the  complainant;  and  Ames  and  Carpenter ^  for  the  respon- 
dent 

Woodbury,  J.  I  take  it  for  granted,  that  there  is  no  con- 
troversy concerning  the  premises,  of  which  partition  is  asked, 
except  as  to  the  one  hundred  acres  conveyed  to  Cyrus  Brown, 
in  May,  1833,  and  that  no  objection  is  made  to  the  prayer  of 
the  complainant,  except  by  Cyrus  Brown. 

The  sole  question  then  is,  whether  that  deed  was  a  valid 
one ;  or,  in  other  words,  whether  it  was  ever  duly  delivered 
by  the  grantor. 

On  that  point  the  evidence  is  in  some  respects  conflicting, 
but  the  balance  of  the  testimony  is  to  this  efiect 

The  general  impression  left  by  all  the  evidence  in  the  case 
on  this  point  is,  that  Gideon,  the  father,  intended  to  convey 
th«  one  hundred  acres  so  as  to  vest  the  title  in  Cyrus,  but 
was  unwilling  to  quit  the  premises  during  his  life,  or  have  it 
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appear  to  the  community  that  he  had  divested  himself  of  his 
own  homestead,  or  to  let  his  new  wife  know  that  he  had 
disposed  of  so  large  a  portion  of  his  estate  before  their  mar- 
riage. 

The  facts  bearing  on  this,  and  which  are  not  in  contro- 
versy, are,  that  the  father,  Gideon,  was  about  to  marry  a 
second  wife,  when  somewhat  advanced  in  life ;  that  he  pro- 
posed to  settle  some  of  his  estate  on  his  sons  jQjrst,  and  accord- 
ingly executed  the  three  deeds  above  named  in  May,  1833, 
having  made  some  other  small  conveyances  before;  that 
Cyrus  had  worked  with  him  and  aided  him  in  business  more 
than  the  rest,  though  the  complainant  contended  ^d  offered 
evidence  on  her  part,  to  show  it  had  not  been  so  beneficially 
as  to  entitle  him  to  so  liberal  a  share  as  the  one  hundred  acres 
in  the  homestead  farm ;  that  the  father  had  often  expressed 
himself  under  great  obligations  to  Cyrus  for  his  assistance, 
and  said  that  he  should  have  the  homestead  at  his  death. 
Accordingly  it  is  beyond  controversy,  that  the  father  exe- 
cuted the  deed  in  question  to  Cjrrus,  in  May,  1833,  and  that 
Cyrus  executed  back  to  him  a  life-lease  of  the  premises,  and 
took  the  deed  into  his  possession  and  carried  it  to  a  draughts- 
man to  write  the  lease  by.  Had  the  possession  of  it  been  for 
any  other  than  a  specific  purpose,  it  would  be  natural  to 
infer  a  delivery  of  the  deed  then  generally,  to  Cjrrus,  in  order 
to  perfect  the  grant  But  it  being  for  a  particular  purpose, 
consistent  with  no  delivery  for  general  objects,  I  think  the 
validity  of  the  deed  as  to  a  delivery,  must  be  inferred  from 
other  facts,  if  at  alL 

The  execution  of  the  life*lease  back  would  also  be  evidence 
that  the  deed  had  been  perfected,  if  the  lease  had  been  deliv- 
ered to  the  lessee.  For,  in  that  event,  a  previous  delivery  of 
the  deed  must  occur,  in  order  to  have  any  interest  for  the  Ufe- 
lease  to  operate  on. 

But  that  lease  was  likewise  left  in  the  hands  of  a  thyd 
person,  as  well  as  the  deed  to  Cyrus ;  and  it  cannot  be  re- 
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garded  as  delirered,  unless  the  intention  of  the  grantor  is 
apparent  to  that  effect  from  other  circumstances. 

If  it  be  so  apparent,  no  manual  delivery  is  necessary,  as 
words  without  acts,  or  acts  without  words,  may  show  the 
intent  Thoroughgood's  case,  9  Coke,  136,  b. ;  Souverbye  r. 
Arden,  I  John.  Ch.  R.  240,  268;  12  John.  R.  662;  Milb  v. 
Oorey  20  Pick.  28,  29 ;  Shop.  Touch.  67. 

Thus, -intentions  and  corresponding  acts  may  constitute  a 
delivery,  without  handing  the  deed  to  the  grantee  or  leaving 
it  in  his  possession,  if  the  grantor  completed  the  execution  of 
the  instrument,  and  merely  disposed  of  it  in  such  a  way  that 
it  should  not  be  recorded  or  made  public,  during  his  life* 
The  deed  may  be  as  perfect  to  convey  the  title,  without  as 
with  recording,  the  latter  being  merely  notice  to  third  per- 
sons, and  not  affecting  the  interests  of  the  parties  to  the  in- 
strument.    West  V.  Randall,  2  Mason,  181,  207. 

It  is  to  be  remembered)  also,  that  much  more  indulgence 
and  confidence  would  exist  between  a  father  and  son  on  such 
a  subject,  than  between  strangers. 

The  caprices,  or  whims,  or  wishes  of  any  kind,  of  the 
parent,  would  be  gratified  so  &r  as  practicable,  without  de- 
feating their  leading  intentions  and  interests. 

Here,  then,  after  perfecting  the  conveyances  as  to  this  one 
hundred  acres  —  the  deed  and  life^lease — it  was  natural  for 
the  father,  being  on  the  eve  of  another  marriage,  as  well  as 
being  a  man  of  substance  among  his  townsmen,  to  desire  to 
retain  the  appearance  of  property,  and,  if  practicable,  not  to 
seem  stripped  of  much  of  his  real  estate.  How  was  this  then, 
to  be  effected,  and  still  secure  the  land  to  Cyrus,  the  leading 
object  in  the  conveyance? 

Not  by  recording  both  the  deed  and  lease ;  for  though  that 
would  secure  the  latter  object,  it  would  defeat  the  former  one. 
The  only  mode,  then,  to  accomplish  both  objects,  was  to  have 
neither  instrument  recorded  in  the  Ufetime  of  Gideon  Brown. 
How  was  that  to  be  safely  effected  and  still  pass  the  title  ? 

28* 
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If  each  was  left  in  the  hands  of  the  person  entitled  to  each, 
one  or  the  other  or  both  might  get  them  recorded,  if  some 
difficulty  should  happen  between  the  parties,  or  might  do  it 
by  mistake,  or  forgetfulness  of  the  arrangement,  and  hence  it 
seemed  safest  to  lodge  both  in  the  hands  of  third  persons,  not 
to  be  recorded  till  Gideon's  death. 

If  the  design  had  been,  that  the  deed  was  not  to  be  consid- 
ered as  delivered  till  Gideon's  death,  there  would  have  been 
no  occasion  for  the  lease  at  all,  as  there  would  and  could  be 
nothing  for  it  to  operate  on.  But  both  parties  took  pains  to 
have  the  lease  prepared ;  and  neither  could  have  desired  it, 
unless  the  title  to  the  land,  as  between  the  parties,  was  un- 
derstood by  them,  and  intended  to  have  been  actually  con- 
veyed and  passed  to  the  lessor  beforehand. 

This  view  of  the  matter,  too,  does  not  conflict  with  any 
estabUshed  precedents. 

Tlie  cases  that  may  appear  to  operate  against  it  are  cases 
where  no  delivery  of  the  deed  was  intended  at  the  time,  but 
it  was  to  be  dependent  on  some  future  event,  or  payment,  or 
act  done.  Faster  v.  Mansfield,  3  Met.  412  ]  Russell  v.  Raw- 
landy  6  Wend.  666 ;  Wheelwright  v.  Wheelwright,  2  Mass. 
447. 

Here  was  no  such  contingency,  and  a  delivery  to  A.  for  B. 
is  good.  Dyer,  167;  2  Leonard,  110;  Oam&nsY,  Knight, 
6  Bam.  &  Ores.  671 ;  12  Com.  L.  R.  361 ;  Souverbye  v.  Ar- 
den^  1  John.  Ch.  R.  240. 

In  this  case,  as  in  that,  if  the  question  were  doubtful, 
whether  this  deed  was  originally  delivered,  on  the  hypothesis 
that  it  might  have  been  merely  lodged  with  a  third  person  so 
as  not  to  be  recorded  till  the  death  of  the  grantor,  it  would  not 
be  difficult  to  sustain  it  on  the  other  ground  just  stated,  that 
it  was  delivered  to  Whipple  for  Cyrus,  and  to  be  kept  for 
him  till  the  death  of  the  grantor.  2  Mass.  447 ;  3  Met  414 ; 
Belden  v.  Carter,  4  Day,  66;  Bickford  v.  Daniels,  2  N. 
Hamp.  71 ;  1  Ibid.  357 ;  4  Cranch,  219.  See  the  cases  just 
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cited.  And  the  grantor's  taking  it  back,  when  Whipple  fell 
sick,  was  by  consent  of  Cyrus,  and  merely  for  safe  keeping. 

Again,  this  view  of  the  subject  carries  out  the  manifest 
design  of  the  father  to  invest  Cyrus  with  this  part  of  the 
homestead  as  his  own,  after  the  death  of  the  father.  Any 
other  view  would  defeat  that  paramount  design;  one  which, 
looking  to  the  lease  as  well  as  the  deed,  and  to  the  frequent 
statements  of  the  father,  is  too  clear  to  be  misunderstood. 

In  fact,  the  whole  transaction  may  also  be  considered  a 
species  of  settlement  of  Gideon  Brown's  estate.  And  in  equi- 
ty, such  a  settlement  is  a  sort  of  bequest  by  the  father,  which 
we  ought  to  sustain,  if  it  has  never  been  revoked.  4  Day, 
66 ;  Equit  Dig.  408 ;  1  HilUard's  Ab.  301. 

Taking  back  the  deed  from  Whipple,  when  he  became  in- 
firm and  unable  longer  to  take  care  of  it,  and  only  for  that 
reason,  is  no  evidence  of  such  a  revocation ;  and  the  mutual 
confidence  between  father  and  son  in  not  at  once  depositing 
it  elsewhere,  should  hardly,  in  a  Court  of  conscience,  be 
treated  as  the  result  of  alienation  rather  than  confidence,  and 
as  a  change  of  views,  when  nothing  appears  to  have  existed 
to  change  their  kindly  relations  and  feelings. 

As  a  voluntary  settlement,  if  the  deed  is  retained,  it  should 
bind.     1  John.  Ch.  R.  240;  Janes  v.  Janes,  6  Conn.  ill. 

Again,  although  there  is  some  contradiction  in  the  testi- 
mony as  to  the  value  of  the  other  property  conveyed  to  Cy- 
rus, and  of  his  extra  labor  and  services  performed  for  the 
father,  I  am  strongly  inclined  to  the  conclusion,  that  the 
premises  in  this  deed  would  but  little  more  than  indemnify 
Cyrus,  as  an  equitable  creditor,  and  that  to  sustain  the  deed 
would  not  go  much  beyond  paying  him  the  principal  hon- 
estly due,  with  the  interest  thereon  from  the  time  the  services 
were  performed.  These  matters  between  a  father  and  a  son 
should  not  be  weighed  in  very  nice  scales ;  and  where  the 
father,  as  here,  was  rich,  and  the  son  industrious,  and  useful, 
and  friithful  to  his  interests,  a  liberal  reward  is  to  be  encour- 
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aged  rather  than  defeated.  The  ezpressiim  by  Gideon  was, 
at  the  time  the  deeds  were  made,  "  He  wanted  his  son  Cyrus 
to  hare  the  deeds  to  pay  him  for  his  labor."  Hesitancy  about 
a  mere  technical  delirery,  after  a  party  has  signed  and  sealed 
a  deed  and  for  good  cause,  it  is  hardly  equitable  to  indulge  in, 
beyond  what  is  absolutely  necessary  on  legal  principles,  and 
it  is  not  to  be  encouraged.    19  Yes.  296. 

If  a  bond  and  mortgage  are  executed  for  a  debt  due,  though 
not  known  to  the  obligee,  they  are  good,  though  retained  by 
the  mortgagor.  Exton  t.  SoM^  6  Sim.  31;  Buffum  r. 
Gfreen,  6  N.  Hamp.  71. 

So  a  deed,  prepared  and  acknowledged,  will  take  effect, 
though  found  in  grantor's  desk,  if  circumstances  indicate  an 
intent  to  consider  it  delirered.  Scrugham  t.  TFood,  15  Wend. 
646;  Prec.  in  Ch.  211,  236;  1  Brown,  P.  C.  122;  Helton's 
case,  Cro.  Eliz.  7 ;  Oamans  v.  Knight^  8  Dowl.  &  Ry.  Z4S ; 
4  Kent,  Com.  456 ;  I  John.  Oh.  R.  240 ;  Jacques  y.  Meih. 
Epis.  Churchy  17  John.  R.  548,  677 ;  Buffum  r.  Orem^  S' 
N.  Hamp.  71. 

The  assent  of  the  mind  of  the  grantor,  that  the  grantee 
have  the  deed,  is  the  great  inquiry,  and  evidence  of  that,  if 
existing,  controls  the  question  of  delivery.  Jones  v.  JaneSf  6 
Conn.  Ill;  Devereaux,  Eq.  16. 

So  the  subsequent  possessi<m  of  this  deed  by  the  grantor 
raises  a  presumption  of  delivery  to  him  till  the  contrary  is 
well  proved.    F%agg  v.  Mann^  2  Sumn.  486. 

A  deed  once  executed  and  delivered  does  not  become  in- 
valid by  being  afterwards  in  possession  of  the  grantor,  unless 
surrendered  as  or  to  be  cancelled.  1  John.  Ch.  R.  240 ;  6 
Sim.  31;  2  H.  Bl.  264;  2Levins,  113;  4Conn.  660;  6Ibid. 
262 ;  6  Mass.  24 ;  2  John.  R.  84 

Then  it  prevents  success  under  the  deed,  as  it  prevents 
evidence  of  title  under  it,  but  it  does  not  technically  reconvey 
the  title,  to  cancel  the  deed.  Farrar  v.  FarroTy  4  N.  Hamp. 
191,  and  cases  there  cited;  Twnson  v.  Wordy  1  Ibid.  9. 
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Nor  is  there  any  difficulty  here,  as  in  some  cases,  abont 
the  time  the  delivery  must  be  regarded  as  taking  effect  For 
both  the  deed  and  the  lease  took  effect  at  the  time  when  they 
were  executed,  and  both  will  thus  operate  consistently  and 
in  accordance  with  the  conduct  and  confessions  of  the  par- 
ties made  afterwards.  See  statements  to  James  Olney,  that 
Gideon  said  '^  the  land  was  to  be  Cyrus',  after  his  death." 
So  to  Christopher  Wilkinson,  that  Cjrrus  was  to  hare  the 
homestead. 

Such  statements  in  conformity  with  the  deed  are  compe* 
tent  evidence.  1  Greenl.  Ev.  220 ;  1  John.  Ch.  R.  245.  See 
further,  2  Mason,  207;  9  Mass.  310;  Foster's  case,  3  Met 
412;  13  John.  R.  285;  2  Mass.  463. 

It  has  not  been  overlooked  in  examining  the  evidence,  that 
some  of  it  for  the  respondent  comes  from  connections ;  and, 
standing  alone,  would  not  be  entitled  to  so  much  credit  And 
that  other  parts  relate  to  some  surprise  expressed  by  Cyrus 
hi  the  finding  of  the  deed,  and  his  looking  for  a  will,  which 
are  not  thought  to  be  consistent  entirely  with  my  views  of 
the  case. 

But  where  the  relations  testify  to  what  is  material,  they  do 
not  stand  wholly  alone ;  and  the  surprise  of  Cyrus  may  have 
been  rather  to  find  the  deed  there,  Uian  elsewhere ;  and  the 
will  may  have  been  expected  to  refer  to  the  residue  of  the 
estate  of  the  father  rather  than  to  this  one  hundred  acres. 

The  complainant  puts  in  confessions  or  statements  of  Cy- 
rus, that  the  deed  was  not  to  be  made  known  during  his 
father's  lifetime;  and  that  Cyrus  assented  to  his  father's 
taking  the  deed  from  Whipple,  who  was  old  and  sick. 

All  this  is  competent  evidence  put  in  by  the  complainant 
1  Greenl.  Ev.  220,  221,  222.  And  being  properly  in  the  case, 
it  may  be  used  by  either  side  in  support  of  its  views.  It  tends 
strongly  to  fortify  the  ground,  that  it  was  not  an  unwilling- 
ness to  dehver  the  deed,  or  to  have  it  considered  as  delivered, 
which  led  to  the  arrangements  that  were  made,  but  merely 
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an  unwillingness  to  have  it  recorded,  and  publicity  given 
to  the  transaction  in  any  way  before  Gideon's  death. 

It  shows,  also,  that  the  deed  being  afterwards  in  possession 
of  Gideon,  was,  by  consent  of  Cyrus,  and  for  its  safe  keep- 
ing, and  not  because  it  had  been  relinquished  by  him,  or  the 
title  reclaimed  or  wished  to  be  reclaimed  by  Gideon. 

Indeed,  after  once  duly  delivered,  if  a  deed  gets  again  into 
the  possession  of  the  grantor,  it  does  not  affect  the  title,  unless 
as  before  shown,  it  is  expressly  placed  there  to  be  cancelled, 
and  with  a  view  to  vacate  the  conveyance.  1  John.  Ch.  R. 
240 ;  Prec.  in  Ch.  211 ;  1  N.  Hamp.  9,  and  other  cases  before 
cited. 

Considering  all  these  circumstances  and  principles,  I  think 
the  plaintiff  is  not  entitled  to  any  share  or  partition  in  these 
one  hundred  acres. 


Johnson  vs.  Peck. 

If  a  pnrchaser  of  goods  make  at  the  time  material  statements  as  to  his  debts  and 
means,  which  are  relied  on  and  turn  out  to  hare  been  false,  the  sale  is  Toidable. 

In  snch  case,  the  articles  may  be  recovered  back  by  the  Tender,  though  mortgaged 
to  a  thiid  person  to  secors  an  existing  debt,  if  the  mortgage  has  not  been  fore- 
closed, or  the  third  person  has  advanced  no  new  consideration,  and  will  not  be 
placed  in  a  worse  position  than  he  occupied  before  the  mortgage,  by  his  security 
anticipated  from  it,  fiuling.  Bat  if  the  title  has  ahsolntely  passed  to  a  third  per- 
son without  notice,  and  for  a  new  ooaaideratioii,  the  foods  caaaot  be  lecovered 
back  by  the  original  rendor. 

Tms  was  an  action  of  trover  for  a  certain  quantity  of  mer- 
chandise, mostly  English  goods,  valued  at  $722,  and  alleged 
to  have  been  converted  March  28th,  1846. 

The  defendant  pleaded  not  guilty. 

It  appeared  in  evidence,  that  the  plaintiffs  were  merchants 
in  Boston,  (Mass.)  and  early  in  March  last,  were  applied  to 
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by  one  Wbeelock,  of  Bristol,  Rhode  Island,  to  purchase  of 
them  a  quantity  of  goods.  Wheelock  alleged  that  he  was 
then  worth  $1200  surplus,  after  paying  all  debts,  and  owed 
nobody  except  one  Briggs,  for  some  goods  he  had  lately  pur- 
chased of  him.  The  plaintiffs  caused  Wheelock  to  sign  a 
written  statement  containing  the  above  representations,  and, 
reljring  on  their  truth,  made  sale  to  him  of  about  $750  worth 
of  merchandise,  which  Wheelock  took  and  carried  to  Rhode 
Island. 

In  a  few  days  after,  viz.^  April  17th,  1846,  he  gave  a  mort- 
gage of  them  and  his  other  goods  to  Briggs,  to  secure  him  for 
the  purchase  money  of  hi;s  stock,  that  had  been  sold  to  Whee- 
lock in  the  January  previous,  and  a  mortgage  of  them  then 
taken  by  Briggs  from  Wheelock,  dated  January  28th,  1846. 
On  the  20th  of  April,  1846,  Wheelock  executed  another  mort- 
gage of  them  to  Hutchins  &  Anthony,  to  secure  a  debt  to 
them ;  and  22d  April,  1846,  assigned  the  whole  to  the  de- 
fendant Peck,  in  trust,  to  be  sold,  and  first  pay  Briggs,  then 
Hutchins  &  Co.,  then  other  creditors,  and  the  surplus  to 
Wheelock. 

It  further  appeared  in  evidence,  that  $300  of  the  purchase 
money  had  been  paid  to  Briggs  in  January,  and  some  $200 
or  $300  since,  by  sales  of  the  goods ;  and  that  in  the  assign- 
ment were  contained  sundry  book  accounts,  to  the  amount  of 
$700,  a  part  of  which  had  been  collected  by  the  defendant 

It  was  now  contended  by  the  defendant,  that  all  the  prop- 
erty assigned  would  not  more  than  pay  the  two  original 
mortgages ;  and  it  was  not  shown  that  Whedock  in  fact  had 
any  other  estate,  though  his  wife  was  reported  to  be  worth 
some  money. 

It  was  further  shown,  that  when  Wheelock  bought  of  the 
plaintifis,  he  owed  other  persons  than  Briggs,  as  follows,  viz., 
Hutchins  &  Anthony,  about  $469 ;  John  A.  Corey,  $396 ; 
and  Whitcomb,  $186. 

Waters  and  Carpenter^  counsel  for  the  plaintiff;  Bullock^ 
for  the  defendant 


836  BHODE  ISLAND. 


Johnson  9.  Peck. 


Woodbury,  J.,  instructed  the  jury,  that  if  the  representa- 
tions made  by  Wheelock  to  the  plaintiffs,  at  the  time  of  the 
purchase,  were  false  and  fraudulent,  and  were  relied  on  by 
the  plaintiffs,  and  were  so  material,  that  the  sale  would  not 
probably  have  been  made  without  them,  the  sale  was  voidap- 
ble  as  between  the  parties  to  it 

One  party  had  obtained  credit  by  means  not  justifiable,  and 
the  other  had  parted  with  his  property  under  false  pretences 
and  averments,  which  were  material  and  untrue. 

It  was  right,  then,  in  law  as  well  as  equity,  that  such  a 
purchaser  should  not  profit  by  his  own  wrong,  and  that  the 
seller  and  purchaser  should  in  such  case  stand  as  if  nothing 
had  occurred  between  them. 

But  when  rights  of  third  persons  intervene  in  this  class  of 
cases,  they  are  to  be  upheld,  if  those  persons  pmrchased  the 
property  absolutely,  and  parted  with  a  new  and  valuable  con- 
sideration for  it,  without  notice  of  any  fraud.  Because,  unlike 
the  case  of  theft,  the  vendor  here  voluntarily  parts  with  the 
possession  of  his  property,  and  thus  enables  the  purchaser  to 
gain  a  credit,  or  to  appear  to  be  the  owner,  and  thus  be  bought 
of  honestly.  And  though  in  the  case  of  theft,  it  is  otherwise, 
and  the  owner  may  recover  the  property  of  third  persons,  yet 
he  cannot  in  cases  of  fraudulent  sales,  else  the  conununity 
would  be  deceived  and  defrauded  as  much  as  the  vendor. 
Parker  v.  Patrick^  6  D.  &  E.  176 ;  Somes  v.  Brewer,  2  Pick. 
184;  Rowley  v.  Bigelow,  12  Ibid.  307;  Story  on  Bailm. 
§  124,  126 ;  8  Cow.  238 ;  Lloyd  v.  Brewster,  4  Paige,  637. 

The  true  tests,  then,  as  to  third  persons,  are  these. 

If  they  buy  absolutely,  and  for  a  new  and  full  considera- 
tion, and  without  notice  of  the  fraud  in  procuring  the  goods, 
they  are  to  be  protected  in  holding  them. 

But  if  they  have  notice  of  the  fraud,  or  give  no  new  valua- 
ble consideration,  or  are  mere  mortgagees,  pawnees,  or  as- 
signees in  trust  for  the  debtor,  or  for  him  and  others,  such 
third  persons  are  to  be  regarded  as  holding  the  goods  open  to 


JUNE  TERM,  1846.  837 

Johnson  v.  Peck. 

the  same  equities  and  exceptions  as  to  title,  as  they  were 
open  to  in  the  hands  of  the  mortgager,  pawner,  or  assigner. 

The  latter  is  still  interested  in  them ;  has  a  residuary  title ; 
has  taken  no  new  consideration  for  them;  and  his  assignee 
or  mortgagee  has  parted  with  nothing  new  for  the  goods ; 
has  not  bought  them ;  and,  if  he  loses  them,  is  in  no  worse 
condition  than  he  stood  before  they  were  purchased  and  as- 
signed or  mortgaged  him. 

If  the  defendant  then  stood  in  this  attitude,  or  the  mort- 
gagees for  whom  he  acted,  the  plaintiffs  should  recover 
against  him. 

He  would  lose  nothing  by  such  a  recovery,  as  he  held 
other  goods  sufficient  to  defray  his  expenses,  and  had  no  debt 
against  Wheelock  to  be  secured  or  paid. 

Nor  would  the  mortgagees  lose  any  thing,  looking  to  this 
transaction  as  a  whole.  They  stood  better  than  before  it 
took  place,  as  they  had  been  partly  paid  by  sales  of  some  of 
these  goods  before  a  demand  on  the  defendant,  and  these  last 
sales  are  not  to  be  computed  in  the  damages  recovered  against 
him. 

They  could  stand  no  worse,  as  neither  of  them  had  given 
any  new  credit,  or  parted  with  any  new  consideration,  on 
account  of  the  mortgages  or  assignment  of  this  property. 

The  Court  then  called  the  attention  of  the  jury  to  the  evi- 
dence which  bore  upon  the  facts,  that  the  representations 
made  were  not  true,  and  were  at  the  same  time  material  in 
the  trade. 

The  jury  returned  a  verdict  for  the  plaintiffs. 
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Thb  United  States  t;^.  Ephraim  Staly  and  others. 

Shipping  articles,  signed  by  seamen,  to  a  port  A.  and  a  market,  are  definite  enough 
to  be  binding. 

If  the  vessel  has  not  cleared,  but  is  lying  at  anchor  in  a  navigable  stream,  where 
the  tide  ebbs  and  flows,  the  seamen  on  board  are  bonnd  to  obedience ;  and  this 
Court,  probably,  has  jurisdiction  over  a  revolt  there,  and  will  exercise  it,  if  no 
evidence  be  offered  as  to  the  limits  of  the  jurisdiction  of  the  State,  and  any 
exception  on  this  aocoont  is  apparently  waived.  Whether  the  vessel  be  sea- 
worthy or  not,  is  a  fact  to  be  settled  by  the  jury.  But  if  she  was  not  in  truth 
seaworthy,  and  the  seamen,  on  going  on  board  and  examining  her,  objected  to 
serving  on  that  account,  it  must  be  considered  a  refusal  to  enter  upon  the  dis- 
charge  of  their  contract,  and  not  a  violation  of  duty  aAer  their  service  has  com^ 
menced  under  it. 

In  such  case  the  remedy  against  them,  if  any,  is  a  dvil  one  for  not  beginning  to 
serve  under  the  articles,  and  not  a  criminal  one  for  breaches  of  duty,  after  having 
entered  upon  duty. 

If  subsequent  to  the  shipment  and  commencement  of  service,  the  vessel  is  believed 
not  to  be  seaworthy,  the  seamen  cannot  refuse  obedience,  but  may  ask  a  survey 
if  in  port,  and  if  not,  but  within  sight  of  land,  request  the  master  to  return  and 
have  the  survey. 

Should  he  then  conduct  imreasonably,  or  in  any  way  treat  them  with  unnecessary 
severity,  their  remedy  is  at  law  after  their  return,  and  not  a  resort  to  violence, 
unless  in  danger  of  the  actual  loss  of  life,  and  then  at  their  peril  as  the  result 
may  turn  out. 

This  was  an  indictment  in  several  counts,  for  a  revolt  on 
board  the  barque  John  Brown,  in  Providence  river,  on  the 
23d  of  May,  1846. 

The  respondents  pleaded  not  guilty. 

It  appeared  in  evidence,  that  the  defendants  and  four  oth- 
ers shipped  on  a  voyage  to  Apalachicola,  or  elsewhere,  for  a 
market,  and  were  taken  on  board  the  barque  the  evening 
previous  to  the  transaction  complained  of. 

The  vessel  lay  at  anchor  in  the  stream,  and  in  the  morn- 
ing, on  unfurling  the  sails,  the  mainsail  was  asserted  by  the 
men  to  be  in  such  a  dilapidated  condition,  and  some  of  the 
rigging  so  much  out  of  order,  that  they  objected  to  going  to 
sea  in  the  vessel,  as  not  seaworthy,  and  made  offers  to  rescind 
their  contract,  and  pay  back  the  advance  which  they  had 
received  in  money. 
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The  officers  denied  that  she  was  unseaworthy,  and  under- 
took to  enforce  duties  under  the  contract,  which  led  to  the 
collision  and  resistance  complained  of. 

Some  objections  were  made  to  the  form  of  the  contract, 
and  it  was  further  insisted  in  their  behalf,  if  the  vessel  was 
in  fact  not  in  a  suitable  condition  for  the  voyage  contem- 
plated, the  men  were  not  bound  to  serve  in  her  at  all. 

W.  Burgess,  District  Attorney,  for  the  United  States  ; 
Rivers,  for  the  defendants. 

Woodbury,  J.,  charged  the  jury,  that  the  contract,  though 
in  form  to  a  port  designated,  or  elsewhere  for  a  market,  was 
definite  enough  and  binding. 

If  as  certain  as  a  policy  of  insurance,  which  was  some- 
times in  such  a  form,  it  was  as  certain  as  was  necessary  in 
respect  to  the  service,  wages  and  obedience  of  seamen. 

The  vessel  had  not  yet  cleared,  and  it  is  objected,  that  ev- 
idence of  her  clearance  should  be  adduced  from  the  collector's 
office,  before  the  indictment  can  be  sustained. 

But  it  strikes  me,  that  being  in  a  navigable  stream,  where 
the  tide  ebbs  and  flows,  and  nothing  proved  or  shown  as  to 
the  jurisdiction  of  the  State  over  the  place  where  she  was  at 
anchor,  the*  indictment  can  be  sustained,  under  the  act  of 
Congress,  as  to  offences  of  this  kind  in  vessels,  whether  she 
had  cleared  or  not.  But  I  give  only  my  first  impressions,  and 
shall  see,  if  necessary  hereafter,  that  the  defendants  have  the 
benefit  of  any  exceptions  to  this  ruling,  if  erroneous. 

If  obedience  can  be  required  in  a  vessel  on  the  high  seas, 
at  a  distance  from  the  river,  it  should  be  in  the  river,  or  at 
anchor  and  before  the  clearance  is  obtained  as  well  as  after, 
or  all  order  will  be  frustrated,  and  the  due  navigation  and 
safety  of  the  vessel  rendered  impossible.  United  States  v. 
Hamiltanj  1  Mason,  443 ;  United  States  v.  Stevejis,  4  Wash. 
C.  C.  647. 

If  there  be  any  thing  in  the  objection,  it  applies  to  the  ju- 
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rifldiction  of  this  Court  to  try  the  offence,  when  committed 
within  the  stream  and  port,  and  not  on  the  high  seas,  rather 
thaa  to  the  offence  itself  not  having  being  committed  at  all. 
Under  the  act  of  Congress  of  1835,  if  the  place  where  a  revolt 
happened  was  clearly  within  the  jurisdiction  of  a  State,  it 
might  be  doubtful  whether  this  act  reaches  it,  though  that  of 
A.  D.  1790,  has  been  construed  to  do  it,  some  different  terms 
being  used  there.  Undoubtedly  Congress  can,  if  it  pleases, 
punish  such  offence  in  vessels,  under  its  power  to  regulate 
commerce,  though  in  places  not  on  the  high  seas,  or  not  with- 
in mere  admiralty  jurisdiction.  But  as  the  facts  here  are  not 
sufficiently  full  to  raise  the  question  under  the  present  act  of 
Congress,  I  shall,  for  the  present,  give  no  opinion  on  it,  but 
consider  it  for  the  present  waived,  and  the  power  to  try  this 
offence  conceded  to  this  Court  See  United  States  v.  New 
Bedford  Bridge,  post 

In  respect  to  the  question  of  the  vessel  being  seaworthy  or 
not,  that  is  one  of  fact,  to  be  settled  by  the  jury. 

But  I  give  it  to  them  in  charge,  that  if  the  seamen,  as  soon 
as  they  could  examine  the  vessel  and  her  sails  after  coming 
on  board,  and  decide  on  her  seaworthiness,  did  so,  and  then 
reasonably  objected  to  enter  on  their  contract,  they  were  not 
punishable  as  criminals  for  refusing  merely  to  begin  to  serve 
at  all  under  their  contract  Because  it  was  the  duty  of  the 
owners  to  have  the  ship  seaworthy,  and  if  she  was  not,  they 
could  not  legally  exact  the  proceeding  to  a  fulfilment  of  the 
shipping  articles  by  the  men. 

It  would  then  become  a  mere  controversy  as  to  the  obliga- 
tion to  begin  their  service,  and  not  to  complete  it  faithfully 
after  b^^un,  with  full  knowledge  of  the  real  conditicxi  of  the 
vessel. 

It  would  be  a  case  for  civil  redress  for  damages  for  not 
entering  on  the  contract,  if  the  vessel  was  seaworthy. 

On  the  contrary,  if  the  seamen  had  enjoyed  full  opportuni- 
ties to  examine  the  condition  of  the  vessel,  and  had  then  be- 
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gun  their  service,  under  their  contract,  they  were  bound  to 
go  on  and  yield  obedience  to  -all  lawful  conunands ;  and  if 
they  became  satisfied  afterwards,  that  the  vessel  was  not  sea- 
worthy, they  should  ask  a  survey,  if  in  port,  and  if  out  of  it, 
but  not  out  of  sight  of  land,  should  ask  the  mates  to  unite 
with  them  in  obtaining  it,  under  the  provisions  of  the  act  of 
Congress. 

They  would  still  be  bound  to  obey  orders,  and  would  not 
be  justified  for  conduct  otherwise  mutinous,  unless  perhaps  in 
immediate  peril  of  life,  and  so  found  as  a  fact  by  a  jury,  af- 
ter the  crew  come  on  shore,  and  are  arraigned  for  disobedi- 
ence. 

The  duty  of  the  seamen,  after  they  have  once  entered  fully 
on  their  service  under  their  contract,  is  obedience ;  that  of  the 
officers  is  protection,  and  lenity,  and  kindness,  so  far  as  con- 
sistent with  the  preservation  of  order,  and  the  safety  of  prop- 
erty and  life. 

Officers  are  presumed  to  have  superior  intelligence  and 
skill,  and  must  be  held  answerable  for  the  use  of  them ;  and 
in  case  of  unseaworthiness,  their  lives  are  at  risk  as  much  as 
those  of  the  seamen,  and  in  real  doubt  they  are  as  likely  to 
wish  a  survey.  Seamen  are  presumed  to  have  bodily  vigor, 
a  knowledge  of  duty,  and  a  willingness  to  obey  orders.  Let 
both  classes  conform  to  these  presumptions,  and  the  law  will 
equally  protect  both. 

But  let  wanton  cruelty  appear  in  the  officers,  or  a  reckless 
disregard  of  the  rights  of  the  seamen,  and  they  are  to  be 
punished  no  less  severely  than  the  latter,  when  instead  of 
patience  and  obedience,  and  a  reliance  on  the  laws  of  their 
country  for  redress,  ihey  take  the  sword  of  justice  into  their 
own  hands,  and  act  as  executioners  of  their  own  wills,  as 
well  as  judges  and  parties. 

The  jury  not  agreeing,  the  respondents  were  discharged  on 
their  own  recognizances. 

29* 
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C  Hon.  LEVI  WOODBURY,  Associate  Justice  of  the  Supreme  Coarl. 
BEFORE  ^  ^^  ASHUR  WARE,  District  Judge. 


Horatio  Mason  and  others,  in  equity 

vs. 
Jauss  Crosby  and  another. 

Where  a  hill  claims  relief  on  account  of  fraud  in  a  sale,  it  may  be  sufficient  or 
broad  enough,  in  form,  to  justify  a  decree  against  the  sale,  if  a  gross  mistake 
appears. 

But  a  sale  will  not,  on  account  of  such  a  mistake  alone,  be  rescinded,  if  a  party 
had  full  opportunity  to  examine  the  land  sold,  and  did  examine  it. 

Soch  an  examination,  howeter,  will  not  pravent  a  recovery  for  fraud,  if  falsehood 
was  practised  in  respect  to  some  of  the  examination,  and  the  quality  of  timber, 
and  size  of  the  streams  on  it  to  float  timber,  or  any  matter  more  within  the 
▼endorse  knowledge  ;  and  the  purchaser,  relying  in  part  on  the  false  representa* 
tioDs,  made  only  a  slight  and  general  examination  himself. 

If  such  falsehood  is  practised  by  one  of  two  owners  of  the  paper  title,  and  one  of 
six  owners  in  interest  under  subordinate  contracts,  it  Titiates  the  whole  sale ; 
and  the  same  result  follows,  if  it  was  practised  by  a  third  person,  who  had  a 
bond  for  a  deed  from  some  of  the  owners  in  equity,  and  who  made  the  contract 
of  sale,  and  the  terms  of  which  the  owners  of  the  paper  title,  and  the  grantors 
in  the  sale,  adopted  and  carried  into  effect. 

The  grantors  thus  ratify  the  whole  sale,  and  cannot  take  the  benefit  of  it,  by 
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jtonnag  ths  price  agresd  on,  withoat  being  liable  at  tbe  same  time  deUUer  oo  ae- 
coaat  of  the  false  representations  made  in  order  to  procure  that  price  and  the  sale. 

If  the  sale  be  rescinded,  the  grantors  being  tbe  only  respondents,  are  liable  sever- 
ally  to  refund  the  money  each  has  receiTed  and  retained  for  his  equitable  share 
in  the  premises ;  but  are  not  responsible  aAer  the  lapee  of  aeTeral  years  for  the 
money,  which  was  immediately  paid  over  to  the  other  equitable  shareholders. 
Nor  are  they  now  responsible  for  that  part  of  the  money,  which  was  paid  to  the 
agent  for  his  services,  and  never  came  into  their  hands,  when  the  lapse  of  time 
has  been  toeh  that  he  is  dead  and  insoWettt. 

A  delay  in  rescinding  a  contract,  and  in  institnting  proceedings  for  a  recovery 
of  the  money,  though  not  so  long  as  to  be  a  technical  or  equitable  bar,  by  the 
statute  of  limitations,  to  any  relief,  yet  may  be  so  long  as  to  change  the  positions 
of  the  parties  and  theur  remedies  over  on  third  persona,  and  thus  excuse  them  is 
equity  for  the  sums  paid  over  to  such  third  persons. 

If  a  vendor  or  his  agent  make  a  false  representation,  which  is  material,  it  vitiates 
tbe  sale,  though  it  was  not  known  at  the  time  to  him  to  be  false. 

The  notes  given  to  the  respondents  for  the  benefit  of  all  interested  and  not  yet  paid 
by  the  plaintifis,  are  to  be  refunded  and  cancelled  so  far  as  in  their  possession 
and  control. 

On  doing  this  and  making  the  payments  aforesaid,  equal  in  amount  to  their  shares 
in  equityi  the  plaintiiTs  must  reconvey  to  the  respondents  respectively  all  interest 
in  their  shares  of  the  premises,  and  another  deed  to  them  in  trust  for  the  other 
owners  in  equity,  of  all  interest  in  so  much  of  the  residue  of  the  land  as  tbe 
excess  of  the  notes  given  up  bears  to  the  whole  consideration. 

Where  one  of  the  complainants  had  released  all  his  interest  in  the  land  to  the 
others,  it  was  held  to  be  no  bar  to  a  joinder  of  him  in  the  bill  to  set  aside  the 
original  trade  and  refund  what  had  been  paid. 

If  the  parties  to  the  conveyance  are  made  respondents,  but  not  all  those  interested 
in  equity  in  the  land,  it  is  no  ground  of  objection  to  n  recovery  on  the  merits 
against  the  respondents  for  their  shares. 

This  was  a  bill  in  equity,  in  behalf  of  Horatio  Mason,  David 
Daniels  and  Amos  C.  Leland,  against  James  Crosby  and 
Deodat  Barstow. 

It  was  filed  August  20th,  1841,  and  alleged,  that  on  the 
24th  of  August,  1835,  the  respondents  were  owners  of  about 
six  thousand  acres  of  land,  called  the  Munroe  Gore,  in  the 
coimty  of  Washington  and  State  of  Maine.  That  about  the 
1st  day  of  said  August,  they  authorized  Joseph  Porter  and 
William  P.  Boynton  to  give  to  one  Nathaniel  Fifield  a  bond 
or  contract  in  writing,  conditioned  to  convey  said  gore,  on 
certain  terms  therein  mentioned ;  and  this  contract  was  given 
to  enable  Fifield  to  negotiate  a  sale  for  the  benefit  of  Crosby 
and  Barstow  and  others. 
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It  next  averred,  that  Fifield,  acting  under  said  contract, 
and  with  the  knowledge  of  Crosby  and  Barstow,  and  for  their 
benefit,  and  for  the  purpose  of  selling  the  land  at  an  exag- 
gerated price,  and  to  deceive  the  plaintiflb,  did  procure,  by 
sinister  means,  Samuel  Sawyer  and  Joseph  Sawyer  to  exe- 
cute certificates,  dated  April  20th,  1836,  at  Stephens,  sajring 
that  the  average  quantity  of  pine  timber  then  standing  on 
said  gore,  would  exceed  six  thousand  feet  per  acre,  and  the 
spruce  four  thousand  five  hundred  to  five  thousand  feet  per  # 
acre,  and  a  large  part  of  the  timber  was  "  handy  to  haul,"  or 
put  in,  and  Samuel  said  he  had  '^  recently  explored  it,"  and 
that  it  was  situated  on  the  Schoodiac  waters. 

It  further  averred,  that  these  certificates  were  iGaJse,  and  so 
known  to  be  to  Fifield  and  the  respondents,  or  might  and 
ought  to  have  been  so  known  to  the  latter. 

The  bill,  after  several  other  averments,  either  not  material 
or  not  proved,  alleged  that  Fifield  further  declared  the  timber 
could  be  cut  and  floated  to  market  twice  a  year  from  said 
land,  whereas  in  truth  it  cannot  be  done  without  great  diffi- 
culty oftener  than  once  in  two  years. 

The  bill  next  charged  that,  influenced  by  such  false  de- 
clarations and  certificates,  the  complainants  agreed  with  Fi- 
field to  purchase  said  gore  at  $8  per  acre,  and  on  the  24th  of 
August,  1835,  obtained  a  bond  from  the  respondents  to  con- 
vey the  same,  (which  was  in  terms  at  the  price  of  $6  per 
acre)  and  gave  a  bond  to  them  in  return  to  pay  for  the  same 
within  eight  days,  one  fourth  in  money,  and  the  residue  in 
three  notes,  one  to  be  paid  each  year  with  interest,  and  all  to 
be  secured  by  a  mortgage  of  the  premises.  That  before  the 
deed  and  notes  were  executed,  and  to  induce  the  complain- 
ants to  give  the  latter,  Barstow,  one  of  the  respondents,  aver- 
red, that  there  was  more  timber  than  the  certificates  stated, 
and  that  the  land  was  worth  $15  per  acre,  contrary  to  the 
truth,  and  they  were  thus  persuaded,  about  the  1st  of  Sep- 
tember, 1835,  to  complete  said  agreement,  and  pay  the  money 
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and  execute  the  notes,  and  take  the  deed  of  the  land,  as  before 
mentioned.  That  this  amounted  ki  all  to  about  $48,000,  of 
which  near  $10,000  was  then  paid,  and  in  the  whole  $22,000 
has  been  paid  in  money,  and  the  rest,  viz.,  $26,000,  or  there- 
abouts, in  notes  to  the  respondents  and  others  their  agents 
and  creditors.  Fifield  was  averred  to  have  received  of 
this  in  money  and  notes  about  $12,000,  or  at  the  rate  of 
about  $2  per  acre.  The  bill  concluded  with  a  prayer  to 
have  the  money  repaid,  and  the  notes  to  be  delivered  up  to 
be  cancelled,  and  to  pay  all  sums  expended  on  the  premises. 

Among  other  averments  in  the  bill  was  one,  that  Fifield 
was  dead,  so  as  not  to  be  liable  for  prosecution ;  and  in  a 
supplemental  bill,  which  the  plaintiffs  had  leave  to  file  and 
did  file,  October,  1845,  it  was  further  alleged,  that  Fifield, 
beside  procuring  and  using  false  certificates  by  others,  did 
himself  make  false  representations  as  to  the  quantity  of  tim- 
ber on  said  land,  representing  it  to  be  twelve  thousand  feet  of 
merchantable  pine  on  one  occasion,  and  eight  thousand  on 
another ;  that  relying  on  Fifield's  representations,  they  were 
induced  to  agree  to  look  at  the  land,  with  a  view  of  purchas- 
ing it,  and  started  for  that  purpose,  but  by  false  statements 
of  Fifield,  were  led  to  return  without  examining  the  prem- 
ises, and  to  purchase  the  same  on  the  terms  before  detailed ; 
and  in  reliance  on  the  falsehoods  stated  by  him  and  by  others 
through  his  procurement,  they  obtained  the  bond  for  the 
land,  arranging  with  Fifield  to  pay  $6  per  acre  to  Crosby 
and  Barstow,  and  the  other  $2  to  Fifield,  as  his  share  or 
commissions  in  the  purchase  money  for  his  agency. 

That  Crosby  and  Barstow  ratified  all  the  doings  of  Fifield, 
and  while  the  papers  were  preparing  to  complete  the  purchase, 
Barstow,  in  order  to  induce  the  plaintiffs  to  take  the  deed, 
averred  that  more  timber  would  be  found  on  the  land  than 
had  been  stated  in  the  certificates,  and  that  there  was  no 
doubt  of  the  facilities  in  getting  it  off,  and  that  the  certificates 
could  be  relied  on ;  whereas  Barstow  knew  the  falsehood  of 
all  this,  and  meant  thereby  to  deceive  the  complainants. 
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It  was  further  averred,  that  Edward  Munroe,  in  1890, 
purchased  this  gore  of  land  of  the  State  of  Maine  for  $1600, 
or  about  twenty-five  cents  per  acre ;  and  then  sold  a  permit 
to  one  Todd,  to  cut  the  timber  therefrom,  for  the  sum  of 
$1500 ;  and  it  was  cut  accordingly  before  1835,  not  leaving 
thereon  over  five  hundred  thousand  feet  of  both  pine  and 
spruce;  and  that  all  this  was  known  or  ought  to  have  been 
known  to  the  respondents. 

The  answer  of  Crosby  alleged,  that  he  had  given  no 
authority  to  Boynton  to  employ  Fifield,  nor  had  himself  em- 
ployed Fifield  to  sell  the  Munroe  Gore;  that  he  had  no 
knowledge  and  gave  no  assent  to  Fifield's  statements  or  do- 
ings, nor  to  the  obtainment  or  use  of  the  certificates  of  the 
Sawyers. 

That  in  the  spring  of  the  year  1835  he  purchased  one  sixth 
of  this  gore  of  Eld  ward  Munroe,  who  had  the  equitable  title; 
but  the  deed  was  given  by  the  Commonwealth  of  Massachu* 
setts,  and  run  to  him  and  Barstow  for  the  whole.  That  he 
never  owned  any  more  of  the  land  than  one  sixth,  and  paid 
therefor  $2.26  per  acre.  That  before  the  purchase  it  was 
agreed  by  the  parties  to  the  same  that  he  Crosby  should  own 
one  sixth,  Barstow  and  Boynton  two  sixths,  and  Stephen 
Smith  three  sixths.  That  before  the  sale  to  the  plaintiffir, 
Smith  assigned  his  three  sixths  to  J.  D.  Wilson,  Samuel 
Thurston,  Brazier  Barstow  and  Joseph  Porter,  so  that  when 
the  sale  took  place,  Crosby  owned  one  sixth,  D.  Barstow  one 
sixth,  Boynton  one  sixth,  J.  D.  Wilson  one  eighth,  Thurston 
&  Barstow,  as  a  firm,  one  eighth  each,  or  equal  to  two 
eighths,  and  Joseph  Porter  one  eighth. 

That  the  respondent  Crosby  took  no  part  in  the  negotiation 
for  the  sale  of  the  gore,  being  much  engaged  in  other  busi- 
ness, and  saying  merely  that  he  would  sell  his  interest  to 
any  person  for  $6  per  acre.  That  about  the  24th  of  August, 
1835,  he  understood  from  D.  Barstow,  that  the  plaintiflb  were 
ready  to  give  said  price  per  acre,  having  been  on  the  land  and 
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explored  it  to  their  satisfactioa,  and  that  all  those  equitably 
interested  therein  were  willing  the  land  should  be  thus  sold. 
That  he  and  Barstow  therefore  executed  a  deed  of  the  same 
to  the  plaiatiflb  for  that  price,  receiving  $6,276.40  in  cash, 
and  the  rest  of  the  $36,352  in  notes,  payable  as  before  speci* 
fied,  secured,  except  two,  by  mortgage,  of  the  date  of  the  1st 
of  September,  1836,  and  which  notes  he  and  D.  Barstow 
agreed  in  writing  to  account  for  with  the  other  owners,  when 
paid,  in  the  ratio  of  their  respective  interests. 

That  he  knew  nothing  of  any  fisJse  representations  by  any 
one,  and  authorized  none ;  that  he  received  only  the  sum  of 
money  and  notes  before  named,  and  has  divided  them  as 
agreed,  except  that  two  notes  are  still  unpaid.  That  on  the 
4th  of  Jime,  1836,  he  sold  to  D.  Barstow  all  his  remaining 
interest  in  the  notes,  being  $3,332,  for  $2,741  from  which  he 
has  since  made  a  further  deduction  of  $1000,  and  took  a 
CQBveyance  of  real  estate  of  little  value  for  the  balance. 

That  he  has  had  no  interest  therein  since. 

The  answer  further  averred,  that  prior  to  the  purchase  by 
the  plaintifb,  he  was  informed  and  believes  that  they  ex* 
plored  the  land  in  dispute,  and  were  satisfied  with  it ;  that 
after  the  purchase  they  again  visited  the  same,  and  continued 
10  think  well  of  their  purchase ;  and  that  they  have  since 
stated  the  respondents  to  be  innocent  of  any  fault  in  the  sale 
thereof. 

It  then  asked  that  the  other  parties  in  interest  should  be 
made  parties  to  this  bill,  and  subjected  to  pay  over  all  they 
received  if  the  complainants  prevail ;  and  averred,  that  the 
mortgage  back  of  the  land  has  not  been  foreclosed ;  that  the 
plaintiff  Daniels  conveyed  all  his  interest  in  the  land  to  the 
other  plaintiff  March  6th,  1837,  and  the  others  afterwards, 
in  1838,  compromised  the  controversy  with  D.  Barstow,  and 
that  no  fraud  had  at  any  time  been  practised  by  him  in  rela- 
tion to  this  subject 

Crosby  filed  an  answer  also  to  the  supplemental  bill,  which 
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besides  denying  the  material  allegations,  similar  to  those  in 
the  original  bill,  averred  that,  though  Boynton  was  partly 
interested  in  said  land,  he  was  not  authorized  by  the  other 
owners  to  give  any  bond  to  Fifield  or  others  for  the  sale 
thereof,  nor  does  he  know  that  Boynton  had  or  used  the 
Sawyer  certificates  to  aid  in  the  sale,  and  professes  ignorance 
of  most  that  is  not  denied. 

He  averred,  that  he  traded  with  the  plaintiffs  himself  in 
person,  and  under  a  belief  that  they  had  explored  the  land 
for  themselves,  and  was  not  aware  that  Fifieldhad  employed 
any  misrepresentations  to,  or  made  any  agreement  with,  the 
plaintiffs ;  nor  did  he  ratify  or  intend  to  ratify  any  such ;  nor 
did  he  or  D.  Barstow  make  any  allowance  to  Fi&dd  of  $8 
per  acre  for  selling  the  land. 

Nor  have  the  plaintiffs  offered  to  restore  it,  nor  has  he  been 
guilty  in  any  way  of  any  fraud  towards  them. 

The  original  answer  of  D.  Barstow  stated,  that  he  and 
Crosby  jointly,  in  April,  1835,  bargained  with  Munroe  for 
the  Munroe  Grore,  and  Munroe  obtained  a  deed  thereof  to 
them  from  the  State  of  Massachusetts  the  2d  of  May,  1835, 
at  $2.26  per  acre. 

The  other  averments  were  similar  to  those  in  Crosby's 
answer,  except  that  Thurston  and  Brazier  Barstow  each 
owned  one  eighth,  and  that  the  respondent  gave  a  verbal  re- 
fusal to  Boynton  of  his  interest  in  the  land  at  $6  per  acre, 
but  made  no  contract  whatever  with  Fifield,  nor  authorized 
any.  Nor  did  he  know  of  any  connection  of  Fifield  with  the 
sale,  till  a  few  days  previous  he  understood  Fifield  had  gone 
with  the  plaintiff  to  explore  the  same ;  and  on  the  morning 
of  the  24th  of  August,  1835,  Fifield  told  him  that  the  plain- 
tiffs had  been  on  the  land  and  refused  to  buy  on  certificates. 

The  respondent  then  supposed  that  Fifield  claimed  to  act 
under  a  belief  that  he,  Barstow,  was  willing  to  sell  his  inter- 
est in  the  land  at  $6  per  acre,  and  that  Fifield  was  entitled 
to  any  sum  over  ^,  which  should  be  obtained ;  and  the 
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respondent  was  informed  that  Boynton  and  Porter  had  given 
to  Fifield  such  a  premium  to  sell  the  land,  and  that  it  had 
expired  some  days  before  the  28th  of  August,  1835. 

That  having  stated  his  willingness  to  sell  at  this  price,  he 
was  ready  to  do  it,  and  that  it  was  no  higher  than  other  lands 
were  then  selling  for.  That  the  plaintiffs  applied  to  him  that 
day  to  purchase  the  same  at  $6  per  acre ;  said  they  had  been 
on  it,  and  the  timber  had  not  been  represented  too  high,  and, 
after  consulting  with  the  others  in  interest,  he  agreed  to  sell 
to  them  the  same  and  did  sell  it,  as  described  in  Grosbjr's 
answer. 

He  denies  any  knowledge  of  any  false  representations,  or 
certificates,  or  making  any  such  representations  himself,  but 
admits  that  he  carried  the  deed  from  Crosby  and  himiself  to 
Boston,  to  deliver  it,  if  the  money  was  paid  and  the  notes  exe- 
cuted in  conformity  with  the  bond,  though  the  business  was 
not  finished  there,  but  afterwards  at  Bangor. 

That  Mason,  in  October,  1835,  subsequent  to  the  purchase, 
went  upon  the  land  again,  and  expressed  himself  satisfied 
with  the  purchase,  and,  in  April,  1836,  paid  the  notes  then 
falling  due  to  Munroe ;  and  the  respondent,  relying  on  the 
solvency  and  integrity  of  the  plaintiffs,  bought  out,  in  March, 
1836,  Boynton's  interest  in  the  notes  then  unpaid,  and  the 
interest  of  Crosby ;  and  that  the  plaintiffs  signified  to  him  no 
dissatisfaction  with  the  purchase,  till  on  the  return  of  Mason 
from  another  examination  of  the  land  in  October,  1836. 

That  Mason  then  and  since  has  proposed  to  have  the  re- 
spondents take  back  a  part  of  the  land ;  but  did  not  pretend 
the  respondents  had  wronged  him,  or  that  he  bought  except 
on  his  own  knowledge,  as  the  respondents  had  no  personal 
acquaintance  with  the  land  and  timber  till  the  summer  of 
1837. 

That  Barstow  then  examined  the  same,  and  found  some 
good  pine,  an  "  immense  quantity  of  spruce,  a  good  deal  of 
cedar,"  and  '^a  large  quantity  of  good  farming  land,"  and 
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sold  to  Ed«»cd  Holyoke,  in  March,  1838,  one  half  the  notes 
and  mortgage  at  the  rate  of  $3  per  acre,  and  with  reference 
solely  to  th^  value  of  the  land  and  timber. 

That  in  July  and  August,  1838,  Mason  and  Leland  pro- 
posed to  abandon  the  land  to  him,  if  all  the  notes  were  ob- 
tained and  surrendered,  but  it  was  not  done,  as  other  notes 
existed  than  those  over  which  he  had  control. 

That  afterjxrards  the  other  notes  were  obtained,  and  all 
placed  in  his;  hands  to  be  thus  surrendered,  and  he  notified 
the  plaintifis  to  make  out  the  release  and  receive  them.  But 
they  neglected  to  do  the  same,  and  filed  the  present  bill, 
without  any  Atrther  negotiations  in  respect  to  the  subject 

That  he  considered  the  whole  matter  to  be  thus  compro- 
mised, but  if  tl^is  not,  prays  that  the  other  persons  interested 
in  the  land  be  made  parties. 

Barstow^lodalso  an  answer  to  the  supplemental  bill,  which 
repeats  the  material  denials  in  his  former  answer,  except 
admitting  that^oynton  may  have  given  a  bond  to  Fifield  for 
the  land  at  $6  per  acre,  but  denies  any  agency  conferred  on 
Fifield  to  sell  for  the  owners. 

It  further  denies,  that  Boynton  had  the  certificates  of  the 
Sawyers,  to  use  for  the  defendants,  or  that  the  defendants 
authorized  the  use  of  them,  or  knew  that  Fifield  had  made 
misrepresentations,  or  knew  that  the  timber  had  been  cut 
from  the  gore -by  Todd,  or  that  it  was  so  cut  to  such  an  ex- 
tent, as  averred  in  the  supplemental  bill ;  though  the  respon* 
dent  does  not  know,  and  never  pretended  to  know,  the  exact 
quantity  of  timber  on  said  land. 

That  he  ..knows  nothing  of  Fifield's  statements  to  the  plain- 
tiffs, and  did  nothing  to  secure  $2  per  acre  to  Fifield  as  agent, 
over  and  above  the  $6  per  acre  to  be  paid  the  owners ;  and 
that  the  bargain  was  made  by  him  with  the  plaintifis  at  Ban- 
gor, and  that  Fifield  was  not  present,  except  once  coming  in 
on  other  business^  and  that  he  knows  nothing  of  the  terms 
agreed  on  by  Fifield. 
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.  That  he  and  Crosby  knew  nothing  personally  of  the  land, 
but  believed  it  to  be  heavily  timbered,  and  nothing  of  itn 
being  cut  off  by  Todd  under  a  permit  from  Muaroe,  or  of 
Fifield's  representations  about  it  ^  c 

That  Fifield  did  introduce  the  plaintiffs  to  the  owners,  as 
persons  who  wished  to  purchase,  but  left  them  to  cfxiclude  a 
bargain ;  and,  though  once  present,  he  took  no  part  in  the 
negotiation,  and  they  knew  nothing  of  his  being  entitled  to 
the  excess  over  ^6,  or  had  made  any  sale  for  themy  and  which 
they  were  adopting. 

That  Fifield  agreed  to  pay  his  expenses  to  Boston,  and 
that  he  would  see  that  the  purchasers  should  pay  him,  when 
he,  Barstow,  went  to  deliver  the  deed,  else  the  owners  would 
not  realize  $6  per  acre,  and  that  Fifield  did  pay  him. 

That  he  said  nothing  to  the  respondents  or  Bullard  with  a 
view  to  deceive,  or  which  he  did  not  then  believe  to  be  true, 
or  to  induce  them  to  go  on  and  complete  the  bargain. 

This  respondent  denied  all  fraud  in  the  sale,  or  any  mutual 
mistakes  in  regard  to  the  timber,  or  any  attempt  to  harass  the 
plaintiffs  with  suits,  but  supposed  all  to  have  been- adjusted. 

He  corrects  one  mistake  in  his  former  answer,  as  to  the 
first  time  when  he  heard  that  Boyuton  and  Porter  Jiad  given 
a  bond  to  Fifield,  and  says  it  was  a  few  days  before  the  con- 
tract of  sale  with  plaintiffs,  August,  1835,  and  not  after. 

The  evidence  in  the  case  was  voluminous,  and  so  much  of 
it  as  is  material  to  the  facts  found  by  the  Court,  and  legally 
proved  and  bearing  on  the  questions  of  law  settled,  will  be 
referred  to  in  the  opinion. 

Bishop^  and  Feaaenden  and  DeMois,  for  the  plaintiffs;  W. 
P.  Fessenden  and  KerU^  for  the  respondents. 

Woodbury,  J.,  delivered  the  opinion  of  the  Court 
It  is  a  matter  of  regret,  that  the  bills  in  this  case,  both  the 
original  and  supplemental,  are  not  drawn  with  more  precis- 
ion.   Several  important  matters  are  alleged  only  indirectly, 
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and  it  is  unusual  that  so  many  others,  introduced  with  direct- 
ness enough,  are  not  even  attempted  to  be  proved.  In  the 
answers,  also,  some  things  are  alleged,  which  are  not  respon- 
sive to  the  bill,  and  much  difficulty  is  caused  in  settling  first 
what  is  duly  set  out  in  both,  and  next  what  is  properly 
proved  of  that  which  is  duly  set  out 

But  from  the  whole  it  is  undoubted,  that  the  plaintiffs  in- 
tend to  claim  relief  on  account  of  a  fraud  in  the  sale  of  the 
land  in  controversy,  and  not  on  account  of  a  gross  mistake. 
Whether,  when  fraud  alone  is  averred  and  a  mistake  alone 
is  proved,  a  recovery  can  be  had  on  the  latter  ground  —  the 
allegations  of  fraud  being  considered  broad  enough  to  include 
a  mistake  —  need  not  be  here  considered.  See  on  this.  Smith 
V.  Babcock^  October  Term,  1846,  Mass.  Dist. 

Because,  if  there  is  not  proved  some  falsehood  or  fraud, 
material  in  this  transaction,  it  is  doubtful  whether  the  plain- 
tifis  could  recover  for  a  mistake  alone  when  they  had  so  am- 
ple an  opportunity  to  examine  the  land  before  the  purchase, 
and  undertook  to  make  the  examination,  and  expressed 
themselves  satisfied  with  the  result  On  this,  the  case  of 
Warner  v.  Daniels^  ante,  p.  90,  may  be  regarded  as  decisive, 
and  may  be  referred  to  for  the  precedents  in  support  of  that 
view.  It  was  settled  there,  that  though  means  of  knowledge 
and  explanation  will  usually  defeat  a  rescinding  of  a  contract 
for  mere  mistakes,  yet  it  will  not  prevent  a  recovery  for  fraud, 
if  that  was  practised  in  important  particulars,  relied  on  by 
the  purchasers. 

If  the  falsehood  rendered  the  examination  less  perfect  and 
full,  or  made  the  statements  of  the  party  to  be  in  part  con- 
fided in,  as  in  respect  to  details,  extending  personal  inquiry 
only  to  general  matters  and  general  appearances,  the  false- 
hood vitiates  the  whole.  See  cases  cited  in  Smith  v.  Babcocfcy 
and  TuthU  v.  Noble,  Mass.  Oct.  T.  1846. 

Thus  if  a  vendor  affirm  the  rent  to  be  more  than  it  is,  it  is 
a  fraud  for  which  he  is  liable ;  as  that  lies  more  within  his 
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private  knowledge,  even  if  the  vendee  made  some  further 
inquiries.  Rimey  v.  SeUy^  1  Salk.  211 ;  Pasleyv.  Freeman, 
3  D.  &  E.  51 ;  2  Esp.  Ca.  572. 

Otherwise,  if  it  was  not  so,  and  the  truth  could  easily  be 
ascertained.  Harvey  v.  Young,  Yelv.  21 ;  Leakins  v.  Clia- 
sU,  1  Sid.  146. 

The  next  question  then  is,  whether  falsehood  or  fraud  were 
practised  in  leading  the  plaintifiis  to  purchase  the  land  of  the 
respondents  at  the  high  price  given. 

If  they  were,  the  sale  was  void,  provided  they  were  prac- 
tised by  either  of  the  respondents,  or  by  any  person  whom 
they  previously  employed  as  an  agent  to  make  the  sale,  or 
whose  acts  in  negotiating  the  sale  they  ratified  or  adopted 
afterwards.  They  would  be  thus  liable,  if  the  plaintifis  relied 
mainly  on  the  statements  thus  falsely  made  to  them,  though 
some  examination  of  the  premises  and  timber  may  have  been 
attempted  by  them,  but  carried  on  slightly,  or  imperfectly,  or 
erroneously  in  consequence  of  such  reliance  on  what  was 
false.  See  Warner  v.  Daniels,  ante,  p.  90 ;  Harding  v. 
Randaa,  15  Maine,  332;  2  Hayw.  240;  Lit.  Sel.  G.  218  ;  14 
Ves.  7,  289 ;  3  Cow.  537 ;  2  Ves.  jun.  628. 

Nor  is  it  material  in  this  case,  whether  or  not  either  of 
the  respondents  or  their  agent  knew  to  be  false  what  was 
stated  by  any  of  them,  provided  he  did  state  what  was 
not  true,  and  it  was  to  a  niaterial  point  and  was  relied  on. 
A  vendor,  in  cases  like  this,  is  not  in  his  own  person  or  by 
another  to  throw  firebrands,  and  say  he  is  in  sporf,  or  make 
material  statements  which  are  untrue,  and  excuse  himself  by 
his  own  ignorance.  • 

In  relation  to-the  evidence  of  fraud  here,  it  is  not  of  that 
plenary  character  which  is  found  in  some  of  the  cases  that 
occurred  in  the  speculating  era  of  1835.  Nor  is  it  brought 
home  so  clearly  to  one  of  the  defendants,  Crosby. 

So  far  as  affecting  him,  it  Is  rather  as  a  fraud  in  law  and 
an  avoidance  of  the  contract  in  respect  to  him  in  consequence 
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of  fraud,  committed  by  others,  with  whom  he  was  associated 
in  interest,  and  whose  acts  in  making  the  sale  he  adopted, 
and  hence  is  bound  by  their  misconduct  in  respect  to  the  sale, 
rather  than  from  any  personal  behavior  of  his  own,  which  is 
proved  to  be  either  dishonest  or  dishonorable. 

What,  then,  in  the  first  place,  are  the  leading  facts  proved, 
from  which  to  infer  fraud  ? 

The  great  general  fact,  which  is  shown  by  full  testimony, 
is,  that  the  Munroe  Gore,  in  April,  1835,  cost  the  respondents 
only  $2.25  per  acre ;  and  that  this  was  two  dollars  per  acre 
more  than  it  cost  Munroe  only  five  years  previous,  with  tim- 
ber on  it  then,  which  had  since  been  sold  by  him  for  a  sum 
equal  to  all  the  original  cost 

The  next  fact  of  this  character  so  proved  is,  that  in  only 
four  months  after  their  purchase,  without  making  any  im- 
provements, the  complainants  were  by  some  means  induced 
to  give  $8  per  acre  for  this  same  Ismd,  a  price  nearly  fourfold 
what  it  had  cost ;  and  the  respondents  received  of  it  them- 
selves, in  money  and  notes,  $b  per  acre,  being  a  net  gain  in 
those  few  months  of  near  three  hundred  per  cent 

Another  of  these  facts  so  proved  is,  that  from  1830  to  lb35 
this  tract  of  land  had  been  cut  over  by  permission  of  the  true 
owner,  and  all  the  timber  which  the  licensee  deemed  worth 
cutting  removed;  and  that  when  this  sale  was  made,  which 
was  effected  chiefly  on  account  of  timber  on  the  land, 
nothing  in  fact  remained  there,  except  from  a  half  to  one  and 
a  half  thousand  feet  to  the  acre. 

It  will  at  once  strike  every  observer  of  these  general  data, 
that  there  must  have  been  some  extraordinary  mistake  exist- 
ing, or  some  extraordinary  deception  practised,  in  order  to 
enable  the  respondents  to  sell  land  thus  stripped  of  timber,  to 
purchasers  on  account  of  the  timber,  and  at  such  an  extraor- 
dinary advance,  within  so  short  a  period,  on  even  the  high 
price  which  the  respondents  had  given. 

The  times  then,  were,  to  be  sure,  unusual,  and  almost 
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insane.  But,  had  the  whole  truth  been  known  to  the  respon- 
dents, madness  must  have  "ruled  the  hour,"  or  they  could 
not  have  given  $8  per  acre  for  land  on  account  of  timber, 
when  only  a  half  to  one  and  a  half  thousand  feet  of  pine  ex- 
isted to  the  acre,  and  that,  as  will  soon  be  seen,  could  not 
then  easily  be  got  to  market,  nor  much  value  be  then  at- 
tached to  any  spruce  or  cedar  timber  thus  situated. 

The  next  inquiry  would  naturally  be,  who  could  have  any 
interest  in  misleading  the  plaintiffs  to  give  so  excessive  a 
price,  except  the  owners,  who  were  to  receive,  or  some  agent 
or  trustee  in  connection  with  them,  who  was  to  receive  a  por- 
tion of  the  consideration  for  his  services  in  effecting  such  a 
sale? 

Accordingly,  the  position  taken  by  the  plaintiffs  is,  that 
the  contract  of  sale,  the  price,  and  all  the  preliminary  nego- 
tiations for  the  sale  were  made  with  Nathaniel  Fifield,  who 
had  a  bond  for  the  land  from  some  of  the  parties  in  interest 

The  form  of  this  bond  is  not  very  distinctly  proved,  though 
its  existence  is  by  the  evidence  and  circumstances  satisfacto- 
rily shown.  It  is  highly  probable  that  the  bond  on  its  face 
either  allowed  Fifield  to  have  the  land  on  paying  $6  per  acre, 
if  taken  before  a  specified  time,  and  which  in  that  form  was 
considered  on  this  subject,  in  1835,  as  constituting  him  an 
agent  to  sell  at  that  price,  and  assmned  this  form  in  order 
that  his  statements  as  an  apparent  owner  should  have  more 
weight  than  if  he  was  an  apparent  agent  merely.  Or  the 
bond  on  its  face  authorized  him  to  sell  for  the  owners  at  that 
price,  he  retaining  for  his  services  all  he  sold  it  for  beyond 
that  price. 

It  is  of  little  consequence  which  was  the  form,  if  it  was  in 
either.  The  evidence  in  support  of  its  existence  and  tenor  is 
not  so  distinct  as  it  might  be  expected,  if  Fifield  had  not 
been  dead,  and  hence  he  could  not  state  the  facts  as  a  wit- 
ness, or  if  made  a  party,  disclose  them  in  his  answer  to  proper 
interrogatories  in  the  bill. 
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But  I  see  no  reason,  except  perhaps  the  subordinate  inter- 
est of  Boynton  and  Porter,  who  are  supposed  to  have  given 
the  bond,  why  their  testimony  should  not  have  been  taken 
by  the  plaintiffs  to  prove  the  particulars,  or  at  least  been 
offered  by  the  respondents,  to  rebut  what  is  set  up  on  that 
subject,  if  it  could  be  rebutted.  As  the  evidence  now  is, 
however,  in  respect  to  the  existence  and  terms  of  the  bond, 
one  of  the  respondents,  Barstow,  admits  in  his  answer,  that 
before  the  sale  he  heard  that  two  of  the  owners  in  interest, 
viz.,  Boynton  and  Porter,  had  given  a  bond  to  Fifield  to  ena- 
ble him  to  sell.  He  admitted  it  also  to  Ware,  and  again  in  a 
letter,  April  5th,  1837,  he  states,  "  We  then  told  two  of  our 
company  they  had  better  put  the  land  into  the  market  at  $6 
per  acre."  He  further  states  in  that  letter  that  a  bond  was 
given  to  Fifield  by  Boynton  and  Porter,  that  Fifield  sold  the 
land  to  the  plaintiffs,  and  then  introduced  them  to  him,  and  a 
deed  was  given  to  them.  And  Jones  understood  from  Barstow 
that  Fifield  said,  in  behalf  of  all  the  owners  to  Bullard, 
''  that  the  land  had  been  bonded  to  Fifield,  to  enable  him  to 
sell  it  for  Crosby  and  Barstow." 

This  evidence  looks  much  like  the  giving  of  the  bond  to 
Fifield  of  the  character  named,  and  by  arrangement  of  all, 
and  like  a  subsequent  execution  of  his  contract,  with  full 
knowledge  that  Fifield  had  made  it  for  them.  The  state- 
ments of  one  of  a  company  so  situated  bind  all.  Van  Reims- 
dyk  V.  Kane,  1  Gall.  630;  18  Wend.  354;  2  Hill,  Ch.  109. 

In  their  answers,  likewise,  both  of  the  respondents  con- 
cede, that  they  had  stated  verbally,  "  any  person  should  have 
a  deed  of  the  land  who  would  give  "  therefor  $6  per  acre. 
Barstow,  in  his  answer,  says,  he  gave  Boynton  verbally  the 
refusal  of  all  his  interest  at  that  price,  and  supposes  Fifield 
acted  under  a  belief  they  would  sell  at  that  rate,  and  Fifield 
receive  all  he  got  over  $6  per  acre. 

It  is  to  be  remembered,  in  connection  with  this,  that  Bojrn- 
ton  is  the  son-in-law  of  D.  Barstow,  and  that  the  latter  ad- 
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mits  further  in  his  answer,  that  the  plaintiffs  were  introduced 
to  him  before  the  sale  was  completed  by  Fifield,  as  being  the 
persons  who  wished  to  purchase  the  land ;  that  Fifield  in- 
formed him  they  had  been  to  Bangor  to  examine  the  land, 
and  that  he  understood  from  some  quarter  Fifield  was  to 
have  any  sum  he  could  get  per  acre  beyond  the  $6  paid  over 
to  the  respondents.  He  admits,  also,  that  Fifield  paid  him 
for  going  to  Boston,  and  he  said  to  Bullard,  that  he  came 
there  to  close  the  delivery  of  the  deed  and  the  giving  of  the 
notes  and  payment  of  the  money,  or  in  other  words,  '^  for  the 
purpose  of  completing  the  bargain  for  the  purchase,  as  it  had 
been  agreed  upon  by  the  said  Fifield."  And  it  is  stated  in 
several  of  Barstow's  own  letters,  offered  in  evidence,  that  the 
plaintiffs  bought  the  land  of  Fifield  and  not  of  the  respon- 
dents; and  it  was  on  that  ground,  chiefly,  for  some  time 
Barstow  hesitated  to  make  any  compromise  with  the  plain- 
tiffs. 

So  he  stated  also  to  Ware.  The  testimony  is  explicit  from 
several  witnesses,  that  Fifield  in  fact  made  the  negotiations 
for  the  sale,  arranged  the  terms,  fixed  the  price,  and  probably 
received  the  two  dollars  per  acre  over  the  six,  which  the 
plaintiffs  agreed  to  give. 

After  all  this,  it  is  hardly  permissible  to  deny  that  he  acted 
prominently  in  the  transaction ;  that  his  acts,  so  far  as  regards 
the  sale  at  $6  per  acre,  were  adopted  or  carried  into  effect  by 
the  respondents ;  that  being  thus  perfected  by  them  and  not 
him,  he  never  having  obtamed  the  title  himself,  nor  conveyed 
it  to  the  plaintiffs,  all  he  did  must  be  regarded  in  the  light  of 
an  agent,  and  not  of  a  principal ;  that  his  conduct  for  the 
owners  was  not  only  thus  ratified,  but  had  the  previous  ex- 
press assent  of  two  of  those  interested  in  the  premises,  and 
the  subsequent  knowledge  of  his  participation,  having  the 
refusal  and  a  bond,  without  disapprobation,  by  Barstow,  one 
of  the  respondents  and  the  acting  owner,  and  the  general  as- 
sent of  the  other,  Crosby,  to  a  sale  to  any  body  who  would 
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give  $6  per  acre.  He  left  the  details  of  the  business  to  be 
arranged  by  the  others  interested,  on  account  of  the  pressure 
of  his  own  individual  concerns. 

Under  these  circumstances,  it  has  been  settled  in  the  case 
of  Doggeit  V,  Emerson,  3  Story,  700,  that  the  owners  cannot 
take  the  benefit  of  acts  or  negotiations  like  those  of  Fifield, 
without  bearing  the  burthen  of  them,  or  any  liabilities  grow- 
ing out  of  them,  on  account  of  any  falsehoods  or  frauds  of 
his  that  accompanied  them  and  were  material  to  the  sale. 
12  Mod.  490 ;  1  BoS.  &  Pull.  406 ;  Story  on  Agency,  455 ; 
1  D.  &  E.  710 ;  10  Mass.  327 ;  1  Bailey,  Eq.  343. 

It  has  also  been  settled,  in  the  first  named  case,  that  this 
agency,  independent  of  the  circumstances  which  exist  here 
and  did  not  there  of  an  agency  created,  or  known  or  recog- 
nized by  some  of  the  owners  themselves  as  by  Barstow,  one 
of  these  respondents,  holding  with  the  other  all  the  legal  title, 
is  to  be  inferred  in  law,  with  all  its  consequences  and  adjuncts, 
civiliter,  if  the  owners  choose  to  carry  into  effect  the  contract 
made  by  and  under  it.  It  is  a  subsequent  ratification  of  it. 
Clark  V.  Van  Reimsdyk,  9  Cranch,  153 ;  7  Ibid.  299 ;  Long 
V.  CoUmm,  11  Mass.  98;  Cftshman  v.  Loker,  2  Ibid.  106; 
Ward  V.  Evans,  2  Salk.  442;  1  Met  650;  1  Dess.  461, 
470.  See  also  1  Story,  172;  15  Wend.  114;  4  D.  &  E. 
39,  41,  177;  2  Story,  488;  3  Hill,  662. 

So  it  is  settled  there,  that  the  owners  need  not  have  known 
the  falsity  or  fraud  in  order  to  be  charged  with  its  civil  con- 
sequences, if  they  undertake  to  receive  the  benefit  of  the  con- 
tract made  under  it. 

This  is  not  a  new  doctrine,  as  some  seem  to  suppose.  In 
Doe  V.  Martin,  4  D.  &  E.  66,  Lord  Kenyon  observes,  "  But  it 
is  said,  that  the  transaction,  as  far  as  Martin  was  concerned, 
was  fair  and  honorable,  and  that  the  fraud  only  consists  in 
the  misapplication  of  the  purchase  money;  but,  without  im- 
puting any  fraud  to  Martin,  and,  indeed,  it  is  negatived  by 
the  verdict,  the  maxim,  that  the  principal  is  civilly  responsi- 
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ble  for  the  acts  of  his  agent,  universally  prevails  both  in 
Ck>urts  of  law  and  equity." 

But  in  addition  to  that  principle  for  charging  the  respon- 
dents here,  it  is  proved  by  two  witnesses,  that  one  of  them,  r*",. 
Barsto  w,  and  the  one  who  seems  to  have  been  the  active  per- 
son in  transacting  the  business,  made,  before  the  sale  was 
completed,  like  representations  with  Fifield  himself  as  to  the 
certificates  about  the  timber  and  the  quantity  of  it,  and  that 
another  equitable  owner,  Boynton,  probably  furnished  those 
very  certificates,  which  are  charged  in  the  bill  to  have  been 
so  untrue  and  deceitful.  Besides  this,  three,  if  not  more  of 
the  owners,  were  conusant  to  Fifield's  acting  as  agent  for 
the  whole,  and  did  not  forbid  him  to  go  on,  but  rather  acqui- 
esced in  the  bargain  he  had  made,  and  thus  gave  him  credit 
and  standing.  See  on  this,  Pickard  v.  Sears^  6  Adolphus 
&  Ellis,  469. 

More  in  illustration  need  not  be  now  detailed  after  the  nu- 
merous decisions  in  this  Court  on  questions  resembling  these. 
No  progress  can  ever  be  made  in  disposing  of  cases  of  this 
character,  unless  we  regard  the  decisions  already  made  in 
this  circuit  on  similar  questions,  as  binding  till  reversed  by 
the  Supreme  Court,  or  overturned  by  this  Court  itself  on  a 
clear  conviction  of  their  error. 

Neither  of  these  having  yet  happened  as  to  what  has  been 
adjudged  in  Doggett  v.  Emerson^  Warner  v.  Daniels^  and 
several  others,  they  are  be  regarded  as  landmarks  for  the 
future,  and  it  is  considered  not  necessary  on  this  occasion 
further  to  explain  or  to  go  behind  them. 

Next,  in  what  did  the  falsity  consist?  In  what  particulars 
is  the  evidence  as  to  falsity  or  fraud  in  material  parts  of  this 
transaction,  committed  either  by  Fifield  or  any  of  the  owners 
personally?  It  is  sworn  to,  by  two  or  three  witnesses,  that 
Fifield  represented  the  certificates  to  be  true  and  trustworthy, 
which  stated  the  pine  timber  to  be  six  thousand  feet  per  acre, 
when  in  fact  it  did  not  exceed  from  a  half  to  one  and  a  half 
thousand,  and  that,  ''  small,  scattered  and  rotten." 
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One  of  the  certifiers  further  stated,  that  he  had  '^  recent* 
ly  "  explored  the  land  to  ascertain  the  quantity,  when  in  fact 
he  had  not  heen  on  it  for  several  years,  and  then  all  which 
possessed  any  value  was  m  progress  of  being  cut  off,  and 
when  in  fact  the  other  certifier  had  not  examined  at  all  over 
half  the  land. 

Both  the  certificates,  also,  instead  of  being  trustworthy  in 
other  respects,  had  been  procured  by  Darling  under  a  prom- 
ise from  Smith,  who  held  a  bond  of  the  land  at  $1  per  acre, 
that  he  should  have  one  quarter  part  of  the  interest  in  the 
bond  if  he  would  assist  him  in  selling  it 

Darling  is  also  one  of  the  certifiers  to  Sawyer's  character, 
as  if  disinterested,  when  in  fact  he  was  secretly  interested  in 
the  sale  of  the  land  to  the  extent  of  one  fourth,  and  is  proved 
to  have  been  afterwards  paid  one  fourth  of  all  the  increased 
price  thus  obtained. 

It  further  appears  that  these  certificates  were  sent  by  Darl- 
ing to  Smith,  in  April,  1835,  and  that  he.  Smith,  sent  them 
to  Boynton,  one  of  the  owners  at  the  time  of  this  sale,  and 
the  son-in-law  to  Barstow.  The  latter  admits  he  saw  them  in 
Boynton's  possession,  who  being  part  owner  by  sub-contract, 
and  the  one  who  gave  the  bond  to  Fifield,  doubtless  delivered 
these  certificates  to  him  with  the  bond. 

They  had  been  so  effective  as  to  help  Smith  sell  the  gore 
at  $2.25  per  acre,  for  which  he  gave  only  $1,  and  enabled 
Boynton  and  his  associates  to  sell  for  $8  in  gross  or  $6  nett, 
what  had  cost  them  only  about  one  third  of  the  last  sum. 

It  was  furthermore  shown,  that  Fifield  himself  had  repre- 
sented to  different  witnesses  the  pine  timber  to  be  eight,  ten, 
and  twelve  thousand  feet  per  acre,  being  willing  to  guarantee 
ten,  and  the  facilities  for  getting  the  timber  off  as  good,  and 
so  good  that  it  could  be  run  twice  a  year  to  market,  which 
would  greatly  increase  its  value,  and  especially  impart  all 
the  value  which  the  spruce  possessed.  When  in  fact  it  is 
now  proved  to  have  required  usually  two  years  then  to  get 
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the  timber  to  market,  and  so  continued,  till  some  improve- 
ments were  since  made  in  the  stream  at  a  considerable  ex- 
pense. 

It  was  next  shown  specially,  that  Barstow,  one  of  the 
respondents,  in  person  confirmed  most  of  thtjse  statements, 
and  urged  the  truth  of  these  certificates  on  the  plaintiffs,  as 
a  reason  for  completing  the  sale.  He  told  Jones,  that  the 
quantity  of  timber  was  double  what  the  certificates  stated 
according  to  his  belief;  and  the  stream  of  water  good  to  run 
the  timber  to  market  twice  a  year.  Bullard  testifies  to  similar 
statements  of  Barstow. 

What  is  the  result  of  all  this?  It  is  sununed  up  truthfully 
by  Barstow,  in  October,  1836,  in  his  letter  to  Mascm,  in  these 
words :  '^  We  all  now  believe  that  you  have  been  basely  im- 
posed upon. in  the  purchase  of  the  Munroe  Gore." 

But  other  objections  have  been  urged  to  a  recovery  here ; 
because  other  persons  interested  in  the  land  beside  the  respon- 
dents have  not  been  made  parties. 

it  is  to  be  remembered,  however,  that  the  respondents 
alone  bought  the  land  of  Munroe,  and  that  the  title  was 
vested  in  them  alone  by  the  deed,  and  by  them  alone  con- 
veyed to  the  plaintiffs. 

Under  these  circumstances  the  bill  can  well  be  sustained 
against  them  alona  West  v.  Randall^  2  Mason,  181  - 190 ; 
Wormly  v.  Warmly^  8  Wheat.  421,  461,  and  note.  But  how 
much,  under  the  circumstances  here,  must  be  paid  back  by 
them  on  a  rescinding  of  the  sale,  in  consequence  of  such  sub- 
contracts, is  a  difficult  question,  and  will  be  soon  considered. 
See  Doggett  v.  Emerson^  May  Term,  1846,  on  the  Master's 
Report,  ante,  p.  196. 

In  actions  on  contracts,  which  form  the  nearest  analogy  to 
the  present  proceedings,  an  omission  of  a  person,  who  ought 
to  be  a  co-defendant,  cannot  be  taken  advantage  of  except 
by  plea  in  abatement.    Powers  v.  Spear^  3  N.  Hamp.  35 ;  1 
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Ch.  PL  29 ;  I  Saund.  291  b.  note  4,  and  154,  note ;  Nealley 
v.  MauUanj  12  N.  Hamp.  485. 

Dormant  partners,  also,  are  not  necessarily  parties  in  a  suit, 
and  are  not  allowed  to  become  so  to  defeat  the  action  ;  De 
MatUart  v.  Saunders,  1  Barn.  &  Adolph.  398. 

Nonjoinder  of  a  defendant,  can  be  objected  to  only  in  abate- 
ment   6  Co.  119 ;  1  Saund.  154 

Here  the  plaintiffs  might  perhaps  have  made  all  parties, 
who  got  the  money  and  had  any  kind  of  interest  at  the  time 
of  the  sale  in  its  proceeds,  and,  on  some  accounts,  that  course 
would  have  been  preferable. 

But  it  is  very  evident,  that  they  were  not  obliged  to  prose- 
cute any  but  those  who  conveyed  to  them,  who  alone  con- 
tracted with  them,  and  who  possessed  the  legal  title  to  the 
premises,  leaving  all  subordinate  interests  and  equities  to  be 
settled  among  those  who  were  the  parties  to  them,  or  to  affect 
only  the  amount  to  be  refunded  by  the  respondents,  and  not 
their  liability. 

Another  objection  is,  that  one  of  the  plaintiffs  has  conveyed 
all  his  interest  in  the  premises  to  the  other  complainants. 

But  it  does  not  follow  from  this,  that  he  is  not  entitled  to 
join  in  bringing  the  suit  for  the  benefit  of  his  grantees,  the 
original  cause  of  action  or  complaint  having  arisen  to  him, 
and  the  remedy  being  properly  in  his  name. 

Nor  does  his  conveyance  to  them  prevent  them  from  re- 
leasing, or  reconveying  to  the  defendants  all  the  title  which 
came  from  them,  it  being  still  all  in  two  of  the  plaintiffs,  if 
not  in  the  three  equally. 

Such  objections  going  to  form  rather  than  substance,  should 
be  taken  earlier  than  pleas  to  the  merits,  and  especially  are 
they  untenable  if  the  decree  can  be  so  made  as  to  prevent 
any  injustice  if  there  be  a  misjoinder.  4  Younge  &  Collier, 
557 ;  1  Bevan,  277. 

Again,  if  one  applies  for  an  injunction  and  relief  against  a 
judgment  for  land,  to  which  he  had  after  the  judgment  re- 
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leased  his  interest,  it  has  been  held  to  be  no  bar,  as  it  is  a 
naked  equity,  and  nothing  passed  by  the  release,  as  he  then 
had  no  interest  and  could  have  none  till  created  by  a  decree 
of  a  Court  of  equity.  Dunlap  y.  Stetson^  4  Mason,  349, 
363. 

The  length  of  time  from  this  transaction,  in  August,  1835,  to 
the  filing  of  the  bill,  in  August,  1841,  is  likewise  urged  against 
any  recovery  here.  It  would  operate  against  the  present  pro- 
ceeding, if  not  bar  it,  under  some  circumstances,  unless  sat- 
isfactorily explained,  though  six  years  had  not  quite  elapsed 
before  these  proceedings  were  instituted.  Because,  when  a 
party  has  taken  possession  of  property  purchased,  and  dis- 
covers fraud  in  the  sale,  which  he  thinks  vitiates  it,  he  ought, 
as  a  general  rule,  to  return,  or  oflfer  to  return,  the  property 
speedily,  so  as  not  to  change  ii^  any  material  respect  its  con- 
dition or  the  rights  of  the  other  party  before  rescinding,  and 
so  as  not  to  deprive  him  of  remedies  over,  which  would  have 
been  good  if  he  had  been  called  on  earlier.  Here,  however, 
the  fraud  does  not  appear  to  have  been  discovered  before  the 
autumn  of  1836,  and  from  that  time  till  1839,  there  is  evi- 
dence of  negotiations  and  mutual  propositions  to  compromise 
the  dispute,  and  an  impression  that  it  was  or  would  be  com- 
promised till  the  bill  was  filed  in  1841. 

Indeed,  an  actual  compromise  is  set  up  in  the  answers  of 
Barstow,  as  having  taken  place,  and  been  confided  in  by 
him,  till  these  proceedings  were  instituted.  And  though  no 
evidence  has  been  offered  proving  it  in  such  manner  as  to  be' 
binding  in  law  or  equity,  yet  it  is  admitted  by  the  respon- 
dents, and  accounts  in  some  degree  for  tlie  lapse  of  time 
without  suit  after  the  fraud  was  discovered. 

Another  reason,  probably,  why  the  plaintiffs  need  not  be 
so  active  in  reconveying  or  bringing  a  bill  in  this  case  is, 
their  impression  that  the  respondents  had  foreclosed  their 
mortgage  and  taken  possession  of  the  premises ;  and  though 
the  foreclosure  is  denied,  it  is  admitted  by  Barstow  that  he 
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had  entered  on  the  premises,  and  sold  half  of  them  to  Hol- 
yoke,  or  half  of  the  mortgage  and  notes  as  early  as  1838. 
See  on  this,  Warner  v.  Daniels^  before  cited,  and  20  John. 
R.  685 ;  2  Scho.  &  Lef.  635. 

There  is  one  view,  however,  in  which  this  length  of  time, 
though  not  barring  the  liability  of  the  respondents,  may  have 
an  equitable  influence  on  the  amount  they  are  to  refund,  and 
I  will  consider  this  when  giving  directions  concerning  that 
amount 

There  are,  also,  several  minor  questions  which  have  been 
started  in  argument,  as  to  the  competency  of  some  of  the  wit- 
nesses, and  the  irresponsive  character  of  some  of  the  answers, 
which  on  this  view  of  the  evidence  it  is  not  necessary  to  dis- 
cuss or  settle. 

On  the  question,  then,  of  the  liability  of  the  respondents, 
my  opinion  is,  that  the  sale  of  the  land  in  question  was  void 
on  account  of  the  false  smd  iraudulent  representations  which 
accompanied  it,  as  they  were  very  material  in  their  Miarac- 
ter,  reaching  nearly  the  whole  value  of  the  premises,  and 
were  much  relied  on,  notwithstanding  the  imperfect  explora- 
tion for  only  one  day  or  less,  which  was  attempted  by  the 
plaintiSis. 

It  must  be  set  aside,  therefore,  and  the  consideration  paid 
for  it  be  refunded  so  far  as  hereafter  pointed  out,  and  the  land 
reconveyed  to  the  respondents. 

All  this  can  be  inquired  into  and  reported  on  as  to  particu- 
lars, by  a  Master  in  Chancery.  But  in  order  to  prevent  diffi- 
culty and  delay  before  him,  and  after  his  report  is  made,  it  is 
proper  to  consider  two  questions  more  at  this  time,  in  respect 
to  the  amount  to  be  refunded. 

One  is,  the  influence  which  the  length  of  time,  under  all 
the  circumstances  of  this  case,  ought  to  have  on  the  amount 
which  these  defendants  should  in  equity  refund. 

It  has  already  been  stated,  that  it  is  not  such  as  to  bar  this 
liabihty,  and  I  see  no  reason,  therefore,  why  it  should  pre- 
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vent  the  recovery  of  the  whole  amount  of  money  which  was 
received  by  themselves  of  the  plaintiffs,  either  at  the  time  of 
the  sale  or  since,  and  retained  for  their  own  use. 

But  as  the  money  received  by  them  then  in  equity  be- 
longed to  others,  who  by  sub-contracts  were  entitled  to 
portions  of  it,  and  those  portions  were  paid  over  before  this 
bill  was  instituted,  and  the  plaintiffs  knew  of  the  existence  of 
such  sub-contracts,  and  yet  did  not  make  the  parties  to  them 
parties  to  the  bill,  nor  prosecute  the  respondents  at  an  early 
day,  so  as  to  enable  them,  if  liable,  to  have  a  useful  or 
seasonable  remedy  over  on  those  sub-contractors,  I  am  in- 
clined to  think  this  injurious  neglect  in  the  plaintiffs  should 
prevent  them  from  enforcing  a  repayment  from  the  respon- 
dents beyond  the  amount  of  money  which  they  have  retained 
for  their  own  shares. 

Called  upon  by  this  bill  to  exercise  extraordinary  powers 
on  the  ground  alone  that  it  is  equitable,  we  ought  to  exer- 
cise tfiem  no  further  than  is  clearly  equitable ;  and  the  parties 
beyond  that,  if  left  as  they  stand  at  law,  have  no  reason  to 
complain. 

In  respect  to  the  notes,  received  by  the  respondents  from 
the  plaintiffs,  and  still  retained  in  their  possession,  or  which 
were  under  their  control  when  the  bill  was  filed,  I  think  they 
should  be  required  to  surrender  all  of  them,  as  the  lapse  of 
time  has  not  interposed  so  as  to  change  the  character  or  po- 
sition of  the  respondents  concerning  them. 

These  notes  run  to  them,  and  were  to  be  kept  and  collected 
by  them  in  trust  for  all  the  shareholders. 

The  next  question  connected  with  the  amoimt  proper  to  be 
refunded,  grows  out  of  the  sum  and  notes  received  separately 
by  Fifield,  the  agent,  and  which  did  not  pass  originally  into 
or  through  the  hands  of  the  respondents. 

If  Fifield  was  a  party  to  the  bill,  the  proper  rule  would  be 
usually  not  looking  to  the  exception  here  on  account  of  the 
length  of  time  operating  as  to  sub-contracts,  to  charge  him 
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aDd  the  other  respondents  with  such  portions  as  they  respec- 
tively received  of  the  money  and  notes,  and  to  require  a  re^ 
conveyance  of  the  premises  by  the  plaintiffs,  on  being  repaid 
such  sums  as  they  had  advanced,  and  on  having  their  notes, 
which  had  not  yet  been  paid,  returned. 

There  is  no  agent  here,  through  whose  hands  all  the  money 
and  the  notes  passed,  so  as  to  make  him  responsible  in  the 
first  instance  for  all,  and  to  be  aided  afterwards  by  the  oth- 
ers, who  are  parties  to  the  bill  according  to  the  portion  each 
received,  as  in  Daniel  v.  Miichelly  1  Story,  172,  and  Doggett 
V.  Emerson^  before  cited. 

But  Fifield  not  being  a  party,  Crosby  and  Barstow  can 
alone  be  charged,  and  the  amount  they  can  be  required  to 
pay  in  respect  to  him,  is  a  question  of  some  difficulty. 

Fifield  is  not  a  party  as  Emerson  was  in  Doggett  and  Efn» 
ersofif  and  as  Todd  was  in  Daniel  and  Mitchell. 

Nor  did  the  money  and  notes,  received  by  Fifield,  pass 
through  the  hands  of  the  respondents,  or  the  latter  run  lo  the 
respondents,  as  they  did  in  the  former  case,  if  not  in  the  lat- 
ter, and  which  seemed  to  be  considered  an  essential  ingredi- 
ent to  charge  them  when  one  of  the  agents,  such  as  Wil- 
liams, in  Doggett  and  Emerson,  was  not  a  respondent  in 
the  bill. 

Besides  this,  there  is  no  admission  in  either  answer,  that 
money  or  notes  were  actually  given  to  Fifield,  though  it  is 
manifest  from  them  and  the  evidence,  and  especially  the  let- 
ters in  the  case,  that  Fifield  acted  as  an  agent  in  the  trans- 
action, and  indorsed  some  of  the  notes,  and  the  bill  states  the 
amount  given  to  him. 

The  answers  deny  any  knowledge  that  Fifield  received  $2 
per  acre,  or  any  other  sum,  for  his  senrices,  except  by  hear- 
say, or  that  the  respondents  in  truth  agreed  to  pay  or  allow 
any  sum  whatever  for  his  agency  aforesaid. 

The  length  of  time,  then,  during  which  the  plaintiffs  neg- 
lected to  prosecute  their  claims,  is  a  decisive  bar  to  making 
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it  equitable  for  them  to  account  for  Fifield's  money  or  notes^ 
by  construction,  when  they  never  had  either,  nor  can  control 
either. 

The  money  and  notes  to  Fifield  might  have  been  obtained 
back,  had  the  respondents  been  called  on  and  charged  for 
them  early.  They  went  into  the  possession  of  Fifield  at 
once,  and  from  the  plaintiffs,  not  the  respondents ;  and  hence 
with  the  knowledge  of  the  plaintiffs,  that  they  were  in  his 
possession. 

The  respondents  laid  by  and  did  not  sue  till,  according 
to  the  evidence,  Fifield  had  become  insolvent  and  died,  and 
after  that,  to  charge  them  for  his  receipts,  when  the  remedy 
over  would  be  worthless,  and  has  become  so  probably 
by  the  neglect  of  the  plaintiffs,  would  be  any  thing  but 
equitable. 

The  most  obvious  remedy  for  them  at  all  would  have  been 
against  Fifield  rather  than  the  defendants. 

I  must  hesitate,  then,  under  these  peculiar  circumstances, 
to  charge  the  defendants  with  any  money  averred  to  have 
been  paid  to  Fifield,  as  their  agent,  in  part  consideration  for 
the  land,  or  on  account  of  any  notes  so  given  to  him. 

Some  question  arises,  whether  the  sum  to  be  refunded  by 
the  respondents  is  to  be  done  jointly  or  severally.  The 
deeds  to  and  from  them  seem  to  have  been  joint,  as  were  the 
notes  to  them.  But  they  were  acting  for  themselves  and 
others,  owning,  in  fact,  separate  shares ;  and  as  their  shares 
are  recognised  in  these  proceedings  as  severed  from  the  rest, 
in  the  amount  to  be  refunded,  it  may  be  proper  that  a  sever- 
ance should  be  made  between  themselves  in  the  decree. 

But  this  point  has  not  been  discussed,  and  before  drawing 
up  a  decree  we  will  hear  the  counsel  on  it  for  both  parties. 
It  will  now  be  entered  for  the  plaintiffs,  on  the  principles  here 
laid  down,  and  the  case  submitted  to  a  Master,  to  make  the 
computations  necessary  and  the  inquiries  indicated. 

There  are  also  some  questions  of  costs  for  amendments 
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and  filing  supplemental  bills,  which  the  counsel  will  please 
to  present  early,  so  as  to  have  them  settled  by  the  time  the 
case  is  ready  for  final  judgment  on  the  report 


Jonathan  Clark,  bxecutos,  vs.  William  D.  Sohibs,  executor. 

Where  a  party  in  an  action  to  reeoTer  a  aote  had  ncTer  enjoyed  one  trial  in  thii 

Court,  but  was  defaulted,  supposing  the  case  was  agreed  to  be  continued,  he  is 

entitled  to  a  trial  on  petition  within  three  years,  under  a  statnte  of  the  State  of 

Maine,  and  on  proof  of  a  probably  good  defence. 
That  statute  is  not  repugnant  to  the  provision  in  the  judiciary  act  of  1789,  authoriz- 
ing a  new  trial  on  motion  after  a  Terdict. 
Bot  it  confers  an  additional  right,  not  inconsistent  with  the  other,  and  not  merely  a 

new  remedy  for  an  old  right. 
This  Court  is  empowered  to  enforce  rights  under  the  statutes  of  States,  as  well  as 

under  acts  of  Congress,  when  they  are  not  hostile  to  the  latter,  and  are  asked  to 

be  enforced  in  relation  to  proceedings  at  common  law. 
Such  proceedings  mean  any  litigation  at  law,  as  distinguished  from  equity  or 

admiralty. 
A  new  trial  in  such  case  is  usually  had  by  a  writ  of  review  sued  out  and  serred, 

rather  than  by  bringing  forwaid  the  old  action,  and  serving  a  notice  on  the 

opposite  side  to  defend. 
In  either  case,  all  proper  amendments  in  the  pleadings  will  be  allowed  on  the  new 

trial,  and  the  service  must  be  on  some  administrator  of  the  deceased,  who  has 

taken  out  letters  in  this  State. 
Quere,  whether  if  one  appears  as  administiator  and  defends  against  the  petition  for 

a  new  trial,  he  is  not  estopped  to  deny  that  he  is  an  administrator  in  this  State. 

This  was  a  petition  for  a  new  trial.  The  original  action  was 
a  proceeding  to  recover  a  balance,  alleged  to  be  due  Tucker- 
man,  a  citizen  of  Massachusetts,  from  the  executor  of  D. 
Clark,  who  had  been  a  citizen  of  Maine.  There  had  been  a 
mortgage  given  originally  to  Tuckerman  to  secure  the  debt, 
which  had  been  foreclosed  by  Tuckerman,  and  who  averred 
that  the  premises  in  the  mortgage  so  foreclosed  were  not 
worth  the  whole  debt,  and  therefore  presented  a  claim  to  the 
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commissioners  on  Clark's  estate,  for  about  $2000  more.  The 
commissioners  decided  against  Tuckerman. 

The  estate  of  Clark  was  supposed  not  to  be  in  fact  insol* 
vent,  and  an  action  at  law  was  then  instituted  for  Tucker- 
man's  demands,  in  this  Court,  under  a  statute  of  the  State  of 
Maine  allowing  an  action  in  such  case,  and  after  an  appear^ 
ance  and  one  continuance,  a  judgment  was  rendered  on  de* 
fault  for  Tuckerman  against  Clark's  executor,  for  $2092  debt, 
and  $34.71  costs,  at  the  October  term,  1842.  Tuckerman 
has  since  died. 

The  petitioner  avers  that  said  action  was  defaulted  by  mis- 
take ;  that  there  was  a  good  defence  to  the  same,  and  there- 
fore prays  that  this  Court  will  grant  a  new  trial  therein. 

The  petition  was  filed  September  30th,  1844,  and  was 
argued  on  the  evidence  adduced,  October  term,  1845,  by 
Appleian,  counsel  for  the  petitioner;  and  Hobbs,  for  the  re- 
spondent 

Woodbury,  J.  It  is  hardly  necessary  to  go  into  a  very 
minute  examination  of  the  evidence  in  this  case,  though  I  am 
satisfied  upon  it  that  a  new  trial,  if  it  can  in  this  way  be 
legally  granted,  would  be  proper  and  judicious. 

The  testimony  on  some  points  is  conflicting,  yet  this  much 
is  rendered  certain  —  that  the  petitioner  never  really  had  a 
trial  of  the  claim  against  him  in  this  Court ;  that  when  he 
did  have  one  before  the  commissioners,  a  decision  was  made 
in  his  favor.  Thus  that  he  has  a  defence,  and  had  grounds 
to  expect  success  in  it,  is  placed  beyond  any  reasonable 
doubt. 

It  is  equally  certain,  that  he  and  his  counsel  intended  to 
set  up  the  defence ;  but  a  negotiation  having  been  entered 
into  for  a  settlement,  they  understood  the  cause  would  be 
continued  till  the  settlement  was  made,  or  the  negotiation 
abandoned. 

The  other  side  admits  the  pendency  of  the  negotiation,  but 
denies  any  agreement  for  a  further  continuance. 
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However  this  fact  may  have  been,  it  will  be  seen,  that  the 
petitioner  acted  under  a  different  impression,  and  has  thus 
lost  an  opportunity  of  laying  his  defence  before  a  Court  and 
jury,  unless  a  new  trial  can  be  obtained. 

The  objection  made  to  a  new  trial  on  account  of  the  delay 
to  petition  for  two  years  after  the  default,  is  no  legal  bar,  as 
the  statute  of  Maine  allows  three  years,  and  in  an  equitable 
view,  is  answered  by  the  fact  of  the  continued  pendency  of 
the  negotiation  for  a  settlement  up  to  the  time  of  filing  the 
petition. 

But  another  difficulty  which  occurred  to  me  at  the  hear- 
ing, and  was  named  to  the  petitioner's  counsel,  has  not,  I 
regret  to  say,  been  removed  entirely ;  but  still  it  is  so  far 
overcome  a^  to  induce  the  Court  to  grant  a  new  trial. 

It  was,  that  the  17th  section  of  the  Judiciary  Act  of  Con- 
gress, of  September,  1789,  which  empowers  us  to  grant  new 
trials,  does  it  only  in  cases  ''  where  there  has  been  a  trial  by 
jury."     1  Stat  at  Large,  83. 

Here  there  has  been  no  such  trial  by  a  jury.  Hence  it 
cannot  be  granted  under  that  act  But  in  some  States,  by 
special  laws,  though  in  technical  language  it  is  hardly  cor- 
rect to  speak  of  a  new  trial  in  case  of  a  default,  where  there 
was  no  M  trial.  Courts  are  permitted  to  set  aside  the  default 
for  proper  reasons,  and  grant  a  trial ;  and  this  is  sometimes, 
in  popular  language,  called  '^  a  new  trial."  Such  is  the  special 
law  in  Maine  on  a  petition  filed.     (See  Revised  Statutes.) 

But  I  am  aware  of  no  act  of  Congress  to  that  effect,  nor  of 
any  formal  adoption  in  practice  or  otherwise  by  the  United 
States  or  their  Courts,  of  the  statute  of  Maine  on  this 
subject 

The  words  of  the  judiciary  act  seem  to  contemplate  only 
motions  as  at  conmion  law  for  new  trial,  and  before  judg- 
ment is  rendered  after  a  verdict    See  post 

In  this  situation  of  that  act,  and  the  practice  under  it  in 
the  Courts  of  the  United  States,  so  far  as  it  has  come  to  my 
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knowledge,  it  requires  some  careful  discrimiDation  to  see  how 
a  new  trial  can  be  legally  granted  in  the  present  case,  on  a 
petition,  and  after  the  lapse  of  so  long  a  time  as  two  years 
between  the  default  and  the  filing  of  the  petition,  and  where 
in  the  mean  time  judgment  has  been  rendered  and  carried 
into  effect 

The  form  of  asking  it  by  petition  probably  did  not  exist 
whfen  the  act  of  May  8th,  1792,  passed,  (1  Stat,  at  Large, 
275,)  and  of  course  not  being  then  or  previously  adopted,  has 
not  by  any  action  of  Congress  since,  or  by  any  judicial  de- 
cisions on  former  acts,  been  put  in  force  in  any  particular 
case,  cited  at  the  bar,  or  foimd  by  the  Court 

The  question  then  remains  to  be  settled,  whether  it  can  be 
allowed  as  a  right  imder  the  State  laws,  and  not  inconsistent 
with  any  legislative  action  had  by  Congress. 

The  law  of  Massachusetts  passed  since,  allowing  partition 
of  lands  on  petition  between  tenants  in  common  in  that  State, 
has  been  considered  by  this  Court  as  binding  on  it  in  e^r  parte 
Biddle,  2  Mason,  472. 

I  have  no  doubt  that  decision  was  correct  under  the  34th 
section  of  the  judiciary  act  of  1789,  providing  '^  that  the 
laws  of  the  several  States,  except  where  the  constitution, 
treaties,  or  statutes  of  the  United  States  shall  otherwise  re- 
quire or  provide,  shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law  in  the  Courts  of  the  United  States  in 
cases  where  they  apply."  A  new  trial  is  a  proceeding  at 
common  law,  quite  as  much  as  a  petition  for  partition,  and  a 
hearing  to  obtain  it  maybe  regarded  as  a  hearing  at  common 
law  on  a  common  law  question. 

The  subject-matter,  also,  to  which  it  relates  here,  was  a 
suit  at  law  which  may  have  been  what  was  meant  by  the 
expression,  "Trials  at  common  law,"  as  distinguished  from 
trials  in  equity.  * 

"Suits  at  common  law,"  in  the  7th  amendment  of  the 
constitution,  has  been  held  to  mean  merely  "cases  in  law." 
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1  Bald.  4D5,  564 ;  12  Pet.  634.  That  is,  cases  not  in  equity 
or  admiralty.  Pearsons  v.  Bedford^  3  Pet.  433,  447.  And 
'^suit"  means  a  right  litigated  between  parties  in  a  Court 
of  justice.  KendoB  y.  United  States,  12  Ibid.  524,  645 ;  2 
Ibid.  449 ;  Holmes  v.  Jennison,  14  Ibid.  640,  566.  As  in 
a  habeas  corpus  or  mandamus  as  well  as  in  a  common 
action. 

But  if  that  expression,  ^^  at  common  law,"  meant  only  a 
'litigation  in  Court,"  instead  of  a  direction  purely  ministe- 
rial or  as  to  process  only,  which  seems  to  have  been  the  idea 
of  some,  this  was  of  that  character  likewise.  Conkl.  Prac. 
96.  The  only  difficulty,  then,  remaining  is,  whether  the 
statutes  of  the  United  States  have  not  legislated  on  this  sub- 
ject fully,  and  by  that  have  excluded  any  subsequent  legisla^ 
tion  of  the  States  as  applicable  to  the  same  subject. 

I  have  no  doubt  that  the  clause  in  the  17th  section  of  the 
judiciary  act,  providing  ''  that  all  the  said  Courts  of  the  Uni- 
ted States  shall  have  power  to  grant  new  trials  in  cases 
where  there  has  been  a  trial  by  jury,  for  reasons  for  which 
new  trials  have  usually  been  granted  in  the  Courts  of  law," 
would  justify  the  grant  of  a  new  trial  in  such  case,  though  it 
should  be  prohibited  by  the  laws  of  the  State  where  the  ap- 
plication is  made.    Picqiiet  v.  Swan,  5  Mason,  36,  39. 

But  whether  the  States  may  not  pass  laws  granting  such 
trials  in  different  or  additional  cases  and  in  new  modes,  and 
which  the  Courts  of  the  United  States  ought  to  enforce  in 
cases  coming  before  them,  is  a  distinct  question. 

After  careful  consideration,  I  am  inclined  to  the  conclusion 
that  the  act  of  Congress  is  a  provision  for  only  one  class  of 
cases,  and  to  that  extent  cannot  be  modified  or  limited  by  the 
States. 

But  that  in  other  classes  of  cases,  if  the  State  laws  give 
merely  other  and  additional  remedies,  they  must  be  regarded 
as  not  conflicting  nor  inconsistent,  but  in  harmony  with  the 
other  remedy  by  act  of  Congress,  leaving  that  as  before,  and 
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merely  providing  a  further  and  new  remedy  in  certain  speci- 
fied cases. 

In  such  cases,  to  adopt  the  new  form  Ad  right  is  only  to 
conform  to  the  State  statutes,  where  no  act  of  Congress  ap- 
plies, and  is  doing  this  under  the  authority  of  the  34th  section. 
But  it  is  not  to  nullify  or  disregard  the  17th  section  in  in- 
stances coming  within  its  purview  of  motions,  where  there 
have  been  verdicts,  because  it  leaves  that  in  such  cases  in  full 
force. 

Finally,  as  the  State  statute  purports  to  confer  an  addi- 
tional right  or  power,  and  not  one  in  conflict  with  what  is 
conferred  by  the  judiciary  act,  I  feel  a  reluctance  to  deny  a 
claim  made  under  it,  and  the  more  especially  as  by  granting 
a  new  trial,  the  merits  of  the  parties  in  their  original  contro- 
versy will  not  be  decided  on,  but  left  open  for  a  full  and  just 
hearing  and  disposition  on  the  new  trial. 

It  seems  to  be  well  settled  in  Robinson  v.  Campbell^  3 
Wheat  212, 222,  that  the  laws  of  the  States  must  govern  as 
to  rights,  when  the  acts  of  Congress  do  not  provide  exclu- 
sively on  the  subject  6  Mason,  39.  See  also.  United  States 
V.  Ames,  ante,  p.  76. 

But  mere  remedies  remain  as  at  common  law,  and  as  in  the 
States  when  adopted  originally,  from  1789  to  1793,  except  as 
altered  since  by  Congress  or  the  United  States  Courts.  3 
Wheat.  222. 

If  State  laws  operate  on  new  trials,  they  of  course  must 
govern  if  no  act  of  Congress  interferes  and  forbids  it  There 
is  none  which  is  repugnant,  and  like  two  statutes  on  the 
same  subject  by  the  same  legislature,  one  does  not  repeal  or 
annul  the  other,  unless  words  of  repeal  are  used,  or  the  pro- 
visions in  one  are  opposed  or  repugnant  to  those  in  the  other. 
Beats  V.  Hale,  4  How.  37;   Washington,  J.,  5  Wheat.  22. 

So  if  any  State  law  makes  that  legal  which  was  before 
only  equitable,  it  must  prevail.    3  Wheat  223. 

The  petition  given  in  this  case  is  not  merely  a  new  remedy 
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or  fonn,  but  a  new  right;  and  that  right  can  be  lecognised 
or  adopted  without  any  act  of  Congress,  except  the  34th  sec- 
tion of  the  judiciary  law  before  quoted. 

That  34th  section  makes  the  State  laws  a  rule  to  govern 
future  decisions,  in  a  trial  at  common  law ;  and  when  they 
do  not  give  merely  a  new  form  of  prosecuting  for  an  old  right, 
they  must  be  complied  with.  Wayman  v.  SotUhardj  10 
Wheat  1,  10. 

The  mere  forms  of  proceeding  standing  alone,  are  governed 
by  the  other  acts  of  1789  and  1790,  made  permanent  8th 
May,  1792.  10  Wheat  24  And  a  change  of  them  only  by 
the  States,  is  not  binding  on  this  Court  till  adopted  by  Con- 
gross  or  the  Supreme  Court  Beers  v.  Haug/Uan,  9  Pet  330. 
But  here  new  rights,  rather  than  new  forms  for  old  <Mies,  are 
conferred  by  the  Maine  statute.  A  new  trial  is  given  in  new 
cases  —  in  those  where  it  did  not  exist  before,  and  a  mode  to 
enforce  them  is  provided. 

I  am  disposed  to  sustain  these  new  rights,  not  as  new  forms 
for  rights  before  existing,  as  none  did  before  exist  under  the 
present  circumstances,  but  as  new  rights  allowed  to  be  prose- 
cuted in  a  way  specially  pointed  out  there. 

In  such  cases  parties  have  a  claim  to  the  protection  of  such 
rights  in  this  Court  when  residing,  so  that  we  have  jurisdic- 
tion as  fully  as  they  have  it  in  the  State  Courts.  Thompson 
V.  Philips,  1  Bald.  246,  272,  274;  2  Pet  413;  6  Ibid.  470; 
Lorman  v.  Clark,  2  McLean,  668. 

In  The  United  States  v.  Knight,  14  Pet  301,  315,  is  a 
strong  illustration  on  this  point,  allowing  a  debtor  of  the 
United  States  to  swear  out  of  jail  under  a  State  statute, 
though  no  such  privilege  had  been  granted  by  Congress. 

This  34th  section  of  the  judiciary  act  is  a  very  important 
one,  and  reaches  all  rules  as  to  civil  rights  by  State  statutes 
within  their  jurisdiction,  where  Congress  have  not  regulated 
the  case,  but  probably  does  not  include  criminal  matters.  2 
Burr's  Trial,  Ap.  185.    It  includes  rules  of  evidence  altered 
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by  State  statutes.  McNeU  v.  Holbrook,  12  Pet.  84,  89.  It 
reaches  usages  in  States,  that  have  the  force  of  laws.  Swift 
V.  Tyson,  16  Ibid.  18.  And  liens  by  judgments.  1  Bald.  274- 
And  all  statutes  of  States  regulating  most  rights,  and  especial- 
ly local  laws  as  to  real  estate,  not  inconsistent  with  the  laws 
and  rights  of  the  United  States.  The  Orleans  v.  The 
Phcebus,  11  Pet  175. 

But,  as  before  remarked,  it  does  not  reach  mere  changes  of 
process  by  State  statutes.  10  Wheat.  24  Nor  give  jurisdic- 
tion under  them,  which  did  not  before  exist  in  the  United 
States' Courts.  7  Pet  243;  14  Ibid.  315.  Nor  include  mere 
judicial  decisions  on  general  questions  and  commercial  topics 
at  large.    16  Ibid.  19. 

A  new  trial  of  the  merits  is  therefore  to  be  had  at  the  next 
term. 

The  default  must  of  course  be  allowed  to  be  stricken  off; 
and  if  appropriate  pleadings  were  not  made  before,  amend- 
ments be  allowed  to  make  them.  Garland  v.  Ikans,  4  How. 
154. 

The  form  of  having  the  new  trial  seems  by  the  Maine 
statute  to  be  by  a  writ  of  review,  sued  out  and  served  on  the 
opposite  party. 

But  if  any  other  form  has  been  adopted  in  this  State  or  in 
this  Court,  as  by  bringing  the  old  action  forward,  it  can  be 
followed. 

Note.  —  At  May  term,  1847,  this  action  was  brought  for- 
ward, and  a  notice  served  on  the  attorney  of  Sohier,  the  ex- 
ecutor of  Tuckerman,  to  appear  and  defend.  The  attorney 
declined  to  defend,  but  stated  in  Court,  that  Tuckerman  had 
not  taken  out  letters  of  administration  in  Maine,  and  was  not 
bound  to  defend  this  cause ;  and  further  suggested,  that  no 
practice  existed  in  Maine,  under  the  statute,  as  to  granting 
new  trials  on  petition,  which  allowed  them  in  this  form,  but 
only  by  a  writ  of  review. 
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It  seemed  doubtful  how  the  questiou  stood,  and  a  fur- 
ther inquiry  into  it  was  instituted.  But  in  the  mean  time  the 
Court  expressed  no  doubt  that  the  service  of  the  motion  or  of 
a  writ  of  review  must  be  on  some  administrator,  whose  let- 
ters are  taken  out  in  this  State.  See  cases  in  Aspden  v. 
Nixon,  4  How.  467. 

The  presiding  Judge  observed,  that  as  Tuckerman  was 
stated  to  have  left  property  still  unsold  in  this  State,  some 
other  person  could  take  out  letters  here  and  administer  on  it, 
if  Mr.  Sohier  declined,  and  then  a  good  service  could  be 
made  on  him. 

Sohier,  or  his  attorney,  might  be  willing  to  appear  to  ^sist 
a  new  trial,  but  not  be  required  to  defend  the  original  suit  on 
a  trial  of  the  merits,  until  administration  had  been  granted  to 
Sohier  in  this  State. 

Whether,  however,  he  is  not  now  estopped,  and  his  attor^ 
ney  for  him  to  deny  he  is  an  administrator  in  this  State,  after 
appearing  and  defending  the  petition  for  a  new  trial,  is  a 
graver  question,  and  will  be  considered  hereafter,  if  neces- 
sary. 


Matilda  K.  Ore,  administratrix  of  Isaac  Orr,  in  equity 

vs. 
William  Merrill. 

Where  a  bill  in  chaocery  asks  for  an  injunction  agaiast  the  nse  of  a  patent  store, 
and  for  an  account  of  sales,  aod  on  proof  of  former  reooveries  of  others  and  long 
possession,  an  injunction  had  been  granted,  the  Court  will  not  dissolve  it  merely 
on  an  answer  denying  the  Taltdity  of  the  patent;  but  will,  if  requested,  direct  an 
issue  to  be  tried  at  law  on  that  point,  or,  if  not  requested,  continue  the  injunc- 
tion and  dissolre  it  at  the  next  term,  if  in  the  mean  time  a  suit  at  law  is  not 
brought  to  test  the  title 

An  answer  is  sufficient  for  this  purpose,  though  it  do  not  set  out  the  names  of  the 
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persons,  who  used  the  stove  patented,  or  knew  it  before  the  patentee  did,  nor  the 
names  of  the  places  where  it  was  used  or  known. 
Bot  tlie  answer  at  law  shoald  set  them  oat,  and  so  shoald  the  answer  and  notice 
on  which  in  chancery  an  issae  is  asked  to  be  formed  and  tried  at  law. 

This  was  a  bill  in  chancery,  filed  the  9th  of  September, 
1845,  charging  the  defendant  with  selling  Orr's  Patent  Air- 
tight Stoves,  without  a  license  from  the  complainant  She 
was  averred  to  be  the  owner  of  said  patent  procured  by  her 
husband,  and  to  have  supported  her  right  to  it  and  the  valid- 
ity thereof  in  several  former  trials,  and  to  have  been  for  some 
years  in  the  possession  and  sale  of  it 

The  bill  prayed  an  injunction  against  farther  sales,  and  an 
accAmt  of  prior  ones,  and  a  disclosure  of  certain  facts  in 
reply  to  several  interrogatories. 

On  a  notice  to  the  respondent,  and  a  failure  to  appear,  an 
injunction  issued  September  17th,  1845,  which  the  respondent 
now  moves  to  have  dissolved. 

In  the  meantime,  November  27th,  1845,  the  respondent 
had  filed  an  answer,  in  which  he  denied  generally  the  orig- 
inality of  the  patent  claimed  by  the  plaintifi*,  and  also  the  use 
of  it  by  the  respondent,  though  admitting  he  made  other  but 
different  air-tight  stoves,  and  stated  his  inability  therefore  to 
exhibit  any  account  as  asked  for. 

The  complainant  filed  exceptions  to  the  answer.  1  st  That 
the  denial  of  the  originality  of  the  plaintiffs  patent  does  not 
specify  the  names  of  the  persons  who  before  invented  or  used 
it,  nor  the  names  of  the  places  where  it  was  used  or  known, 
before  the  invention  of  the  plaintiffs  patent 

2d.  That  it  is  imperfect  and  deficient  in  other  respects. 
But  these  it  is  not  material  to  detail,  in  the  view  of  the  sub- 
ject taken  by  the  Court 

Fox^  counsel  for  the  plaintiff;  WeUs^  counsel  for  the  re- 
spondent. 

Woodbury,  J.    It  is  proper  in  this  case  to  look  at  the  an- 
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8wer  and  exceptions,  before  deciding  on  the  motion  to  dissolye 
the  injunction. 

The  answer,  if  it  was  intended  to  form  an  issue  to  try  the 
validity  of  the  patent,  because  not  original,  ought  probably  to 
contain  more  allegations,  and  set  out  the  names  of  places  and 
persons,  where  and  by  whom,  a  like  stove  had  before  been 
used.    Story,  Eq.  PI.  §  862. 

For  in  a  trial  of  such  a  question  at  law  the  act  of  Congress 
is  peremptory,  that  such  notices  shall  be  given  in  writing; 
and  it  would  not  do  in  equity  to  place  a  patentee  on  a  ground 
less  favorable  than  he  is  placed  in  a  trial  at  law. 

But  the  answer  here  is  sufficient  for  another  purpose,  and 
that  for  which  it  was  probably  filed.  It  shows,  that  thS  de- 
fendant denies,  and  wishes  to  have  tried  in  a  proper  way, 
the  validity  of  the  plaintiff's  patent,  and  also  denies  his  own 
use  of  it,  if  it  turn  out  on  a  trial  to  be  valid. 

But  where  is  that  trial  to  be  had  ? 

Not  usually  by  this  Court  in  chancery,  nor  often  in  issues 
sent  from  here  to  the  law  side  of  the  Court  to  be  settled  by  a 
jury,  unless  requested  by  the  respondent. 

But  when  it  is  to  be  done  in  the  last  mode  in  any  case, 
on  request  or  otherwise,  it  would  be  proper  under  those 
issues  to  have  all  the  specific  notices  given  by  the  defendant 
in  detail  of  persons  and  places  connected  with  the  former  use 
of  it. 

Here,  however,  no  such  request  being  preferred  by  either 
side,  the  trial  of  the  validity  of  the  patent  could  be  had  most 
properly  in  a  new  action  brought  at  law,  and  there,  in  such  a 
defence  as  this  answer  discloses,  all  the  notices  must  be  set 
out  which  the  plaintiff  claims  to  have  done,  before  he  is 
allowed  to  be  driven  to  trial  on  the  merits.  Phillips  on  Pat 
p.  392,  and  cases  there  cited. 

Again,  bills  brought  in  equity  for  injunctions  are  usually 
instituted  after  the  title  of  the  patent  has  been  established  at 
law  against  the  defendant,  or  some  other  person  using  it; 
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and  the  expectation  is,  that  the  only  questions  agitated  will 
be  as  to  the  amount  to  be  accounted  for,  and  the  restrictions 
for  the  future,  and  not  the  validity  of  the  right 

But  if  the  right  is  put  in  question  by  the  defendant,  and  an 
injunction  has  been  already  granted,  it  may  be  dissolved,  if 
not  proper  to  be  retained,  and  the  plaintiff  referred  to  a  Court 
of  law  to  try  the  validity  of  the  patent  there.  Or  the  injunc- 
tion may  be  retained  as  proper  till  the  validity  of  the  patent 
is  settled  between  them,  if  it  appears  as  here,  that  the  plain- 
tiff has  supported  the  validity  of  the  patent  in  other  trials, 
and  been  some  time  in  the  use  and  possession  of  it  See  Orr 
V.  lAttlefield,  ante,  p.  13. 

That  question  can  be  settled  by  an  issue  framed  and 
sent  to  a  jury,  under  this  bill,  and  to  the  law  side  of  the 
Court,  when  desired  by  the  respondent,  or  by  a  new  action 
brought  at  law  for  damages.  See  cases  in  Pierpont  v.  Fawle^ 
Mass.  Dist  Oct  1846. 

A  common  injunction  is  dissolved  on  an  answer  denying 
title,  &x;.,  but  a  special  one  is  not,  unless  the  denial  is  justi- 
fied by  something  else,  or  the  claim  is  strengthened  by  some 
evidence.  See  all  the  cases  and  decisions  noticed  in  Poor  v. 
Carleton^  3  Sumn.  82. 

In  special  injunctions,  a  motion  to  dissolve  depends  on  the 
sound  discretion  of  the  Court,  after  affidavits  as  to  merits,  if 
required,  and  on  the  nature  of  the  case.    Ibid. 

Here,  the  answer  is  full  enough  and  direct  enough  to  show 
that  the  defendant  denies  the  validity  of  the  patent,  so  as  to 
render  a  trial  necessary ;  but  till  sustained  by  the  result  of 
such  a  trial  in  favor  of  the  defendant,  this  naked  denial  is 
not  sufficient  to  overcome  the  former  recoveries  and  long  pos- 
session of  the  plaintiff  in  favor  of  retaining  the  injunction  that 
has  before  been  granted.  Perfect  justice,  however,  can  be 
enforced  for  both  parties,  as  no  desire  is  expressed  to  form  an 
issue  here  on  the  matters  in  dispute  to  be  tried  by  a  jury. 
We  can  direct,  as  we  do,  that  the  plaintiff  must  institute  a 
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suit  at  law  before  the  next  term,  to  try  the  validity  of  her 
patent  with  the  defendant,  and  his  use  of  it  or  not,  if  valid, 
else  the  injunction  will  then  be  dissolved. 

But  sufficient  cause  does  not  seem  to  be  now  shown  to 
render  the  dissolution  of  it  proper  at  this  time. 

Motion  refused. 
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DvpHcity  and  all  defects  in  fonn  in  pleading,  can  be  taken  adTantage  of  only  by 
special  demurrer.  A  special  demurrer  is  distinguished  from  a  general  one  by 
pointing  out  specifically  the  causes  for  it. 

After  a  demurrer,  though  it  is  a  general  rule,  that  judgment  must  be  rendered 
against  him  who  commits  the  first  fanlt  in  the  pleadings  in  the  whole  case ;  yet 
the  fiiuh  must  be  one  that  is  bad  on  general  demurrer,  and  one  not  cured  by  a 
Tcrdict,  and  one  not  discovered  by  the  Court  and  desired  to  be  amended  so  as  to 
present  the  merits  properly.  In  these  last  cases,  judgment  will  be  to  reyerse  the 
decision  below,  and  remand  the  case  for  amendment  and  a  new  trial,  instead  of 
rendering  judgment  for  the  opposite  side. 

Where  a  suit  is  on  a  bond  to  secure  a  faithful  performance  of  farious  duties  in  a 
secretary  and  treasurer  to  a  priTate  association,  and  the  defendant  who  is  surety, 
the  principal  being  dead,  ciaTcs  oyer  of  the  bond  and  conditions,  and  pleads 
general  performance,  it  is  sufficient  in  his  situation  and  in  the  first  instance. 

A  replication  to  such  a  plea,  assigning  as  a  breach,  that  the  principal  in  the  bond 
received  a  sum  of  money  of  the  association,  and  did  not  use  it,  or  account  for,  or 
pay  it  over  to,  the  association,  as  was  his  duty,  is  not  double.  The  various  facts 
introduced  relate  to  one  breach  as  to  the  money,  and  constitute  together  but  one 
chargei  for  which  the  principal  is  held  responsible  and  his  sureties,  and  are  not 
separate  and  independent  matters. 
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Double  braehes  canaot  be  usigned  in  New  Hamptbira,  as  in  some  otber  plaoea, 
but  on  a  reoorery  for  one,  tbe  bond  is  forfeited  and  jndgment  rendered  from  lime 
to  time  for  sucb  amounts  as  are  prored  to  be  proper  on  scire  Jddat  in  chancery. 

Duplicity  is  the  union  of  more  than  one  cause  of  action  in  one  count  in  a  writ,  or 
more  than  one  defence  in  one  plea,  or  more  than  a  single  breach  in  a  replication, 
and  not  tbe  union  of  scTeral  £M:ts,  constituting  together  but  one  cause  of  action, 
or  one  defence,  or  one  breach. 

This  was  an  action  of  debt  on  a  bond  for  $60,000,  dated  Oc- 
tober 17, 1835,  and  alleged  to  have  been  made  by  defendant 
and  one  John  S.  Rundlet,  since  deceased,  to  the  plaintiff  and 
J.  S.  Crary,  or  the  survivor  of  them,  Crary  being  since  dead. 

The  defendant  craved  oyer  of  the  conditions  of  the  bond, 
which  being  set  out  as  hereafter  described,  pleaded  non  est 
factum^  and  in  a  second  plea  a  general  performance. 

The  plaintiff  took  issue  on  the  first  plea,  and  replied  to  the 
second,  that  the  principal  in  the  bond  received  a  certain  sum 
of  money  belonging  to  the  corporation,  which  he  did  not  use 
for  it,  or  account  for,  or  pay  over  according  to  his  duty. 

To  this  last  the  defendant  demurred,  and  assigned  for 
causes,  that  the  replication  was  double,  as  setting  out  two 
distinct  and  independent  breaches,  and  was  in  other  respects 
informal 

The  demurrer  was  argued  at  this  term,  for  the  plaintiff,  by 
James  Bell,  and  by  /.  Bartlett,  for  the  defendant 

WooDBUEY,  J.  It  is  well  settled,  that  an  objection  founded 
on  duplicity  in  pleading  can  be  taken  advantage  of  only  by 
a  special  demurrer.  Otis  v.  Blctke^  6  Mass.  336.  Because 
the  defect  is  in  form  rather  than  substance,  tending  to  pro- 
lixity, imnecessary  expense  in  recording  and  copying,  and 
confusion  with  Courts  and  juries  by  multifarious  and  mixed 
issues.     1  Chit.  PI.  613. 

The  duplicity  must  also  be  specially  pointed  out  1  Saund. 
337,  b. ;  10  East,  73 ;  Currie  v.  Henry,  2  John.  R.  433. 

In  this  case,  the  designation  of  the  duplicity  is  imperfect, 
but  the  demurrer  may  be  regarded  as  special,  rather  than 
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general,  since  the  breaches  are  alleged  to  be  two  in  number, 
and  independent  of  each  other. 

It  runs,  however,  very  near  the  brink;  and  hence  the 
plaintiff  objects,  that  the  demurrer  is  in  form  a  general  rather 
than  special  one.  The  distinctions  between  these  demurrers 
are  modern,  there  being  none  at  common  law,  and  now  the 
only  established  difference  is  that  just  alluded  to,  in  respect 
to  the  pointing  out  of  the  duplicity,  viz. :  That  a  special  de- 
murrer assigns  some  specific  cause,  and  a  general  demurrer 
does  not,  and  either  refers  to  no  causes  whatever,  or  only  to 
general  ones.  1  Inst.  72 ;  4  Bl.  C.  132 ;  1  Chit  PI.  646. 
Since  the  27th  of  Eliz.,  all  matters  of  form  can  be  reached 
only  by  special  demurrer.  1  Saund.  337,  b. ;  Tidd,  648 ; 
Com.  Dig.  Pleader,  27. 

A  special  one,  theiipfore,  is  always  safest  And  this  must 
be  considered  such  a  demurrer,  as  one  cause  is  assigned 
specifically  to  a  certain  extent,  though  the  rest  are  like  a 
general  demurrer.    1  Mass.  600,  arguendo. 

But  it  is  contended  by  the  plaintiff^  that  whether  his  repli- 
cation be  double  or  not  is  immaterial,  and  need  not  be  ex- 
amined even  on  a  special  demurrer,  as  the  plea  is  bad,  and 
the  judgment  must  be  on  the  first  fault  in  the  record.  Such 
is  doubtless  the  general  doctrine  on  this  subject,  when  a  plea 
is  bad  in  substance.  1  Chit  PL  647 ;  5  Cranch,  257 ;  1  Gall. 
91 ;  2  John.  R.  465 ;  3  Ibid.  366;  11  Ibid.  482. 

But  there  are  several  exceptions  to  this  rule.  In  Courts  of 
Error,  the  judgment  will  not  always  be  against  him  commit- 
ting the  first  fault ;  because  it  may  be  cured  by  a  verdict, 
and  because  the  decision  below  may  have  been  made  on 
other  grounds  entirely ;  and  the  party  may  wish,  and  it  may 
be  proper  to  allow  him,  to  amend.  So  the  Judgment  may  be 
reversed  to  enable  the  Court  to  have  the  matter  presented 
suitably,  and  then  the  whole  case  is  left  open  to  amendment 
and  another  trial,  without  rendering  judgment  for  either  the 
plaintiff  or  the  defendant  See  Davis  v.  Garland^  4  How. 
431. 
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Nor  can  the  Court,  where  the  suit  is  brought,  go  back  iu  a 
case  like  this  to  the  first  fault,  unless  it  be  one  bad  on  geoeral 
demurrer. 

For  objection  should  have  been  taken  to  it  specially,  by 
the  opposite  party,  before  pleading  over. 

In  this  case,  the  defendant  is  a  surety  in  a  bond,  and  the 
objection  to  his  plea  is,  that  it  is  bad  for  not  setting  out  the 
articles  of  association,  and  denying  a  breach  of  them,  as  well 
as  of  the  condition  to  perform  them.  But  the  idea  that  he 
should  go  into  this  greater  particularity  is,  in  my  opinion,  not 
veil  founded. 

The  defendant  is  not  supposed  to  have  those  articles  in  hia 
possession  like  the  plaintiff  or  the  deceased  principal  in  the 
bond. 

Whrai,  therefore,  he  gets  oyer  of  the  <ynditions  of  the  bond, 
all  of  which  are  affirmative,  and  among  them  one  to  fulfil 
these  articles,  and  then  proceeds  to  allege  a  performance  gen- 
erally, or  in  the  language  of  the  ccHidition,  he  does  all  that  is 
at  first  necessary.  I  Chit.  PI.  614;  8  D.  &,  E.  469;  2Saimd. 
41 3 ;  Hughes  v.  Smith,  5  John.  R,  168 ;  2  U)id.  413. 

Some  cases  seem  to  have  required  sums  and  dates  to  be 
given,  such  as  Doug.  314,  and  2  N.  Hamp.  130.  But  if  that  is 
the  true  construction  of  them,  it  is  apparent  that  they  cannot 
be  sustained  as  sound  law.  Sneed  v.  Wister,  (8  Wheat.  690) 
is  cited  against  this  conclusion.  But  the  Court  merely  ruled 
in  that  case,  that  the  defendant  could  not  crave  oyer  of  a 
deed,  named  in  the  condition  of  the  bond ;  and,  if  he  wishes 
to  use  it,  must  produce  it  himself  or  show  an  excuse.  But 
here  no  oyer  of  the  articles  is  craved,  nor  any  use  made  of 
them  by  the  defendants. 

Let  us  then  proceed  to  examine  the  replication,  to  see 
charge  of  duplicity  against  it  is  well  sustained, 
ititutes  duplicity  in  such  a  easel  Not  more  than 
g  alleged,  not  a  connected  proposition  made,  em- 
'al  facts,  but  distinct  defences,  in  case  of  pleas. 
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or  separate  and  independent  breaches  in  replication,  or  differ- 
ent causes  of  action  set  out  in  writs.  1  Chit  PL  261; 
2  Wm.  Bl.  1022;  1  Burr.  316;  2  John.  R.  433-462;  3  Ibid. 
315 ;  3  Caines,  R.  160.  See  various  other  cases,  showing  that 
any  number  of  facts  are  not  double,  if  they  go  to  establish  a 
single  point  as  a  breach  or  a  single  justification.  Stephens  on 
PL  274;  Gould  on  PL  421-427;  7  Bacon's  Abr.  PL;  9 
Wend.  143;  6  Mass.  338;  6  Brown's  P.  C.  27 ;  6  Pick.  221; 
Story,  PL  283-287. 

Examples,  however,  throw  more  light  on  questions  like 
this,  than  any  general  definition.  Thus,  a  defence  that  the 
plaintiff  had  married,  and  her  husband  released  the  cause  of 
action,  is  good  as  a  plea,  because  though  two  facts  are 
alleged,  they  both  unite  to  constitute  but  one  defence.  While 
a  plea  justifying  a  trespass,  as  moderate  correction,  and  aver- 
ring also  a  release,  is  double ;  the  two  facts  being  discon- 
nected, and  constituting  two  independent  defences. 

So  a  justification  by  an  assistant  to  a  deputy  sheriff,  that 
the  warrant  was  regularly  issued  and  delivered  to  the  deputy 
sheriff,  that  he  seized  the  property  by  virtue  of  its  being  the 
property  of  the  judgment-debtor,  but  in  possession  fraudu- 
lently of  the  plaintiff,  and  that  the  defendant  acted  in  aid  and 
by  command  of  the  deputy  sheriff,  are  dependent  facts, 
making  but  one  defence.  Patcher  v.  SpraguCj  2  John.  R.  462. 

As  to  the  English  precedents  since  William  III.,  it  is  to  be 
noticed  that  they  are  not  always  applicable,  being  made  un- 
der a  statute  in  that  reign,  by  which  double  breaches  are 
allowed  to  be  assigned  in  replications  in  actions  on  bonds  to 
secure  the  performance  of  covenants.  1  Chit.  PL  688.  And 
this  act  is  in  analogy  to  the  conmion  law  rule  in  actions  in 
covenants,  where  a  double  breach  is  not  considered  as  du- 
plicity. 

But  that  statute  is  not  in  force  in  New  Hampshire,  and  is 
a  departure  from  the  common  law  generally,  as  well  as  the 
practice  in  this  State.   Mooney  v.  Demerrit,  I  N.  Hamp.  187. 

VOL.  I.  33 
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Here  a  forfeiture  is  settled  by  the  trial  of  one  breach,  and 
damages  are  then  assessed  for  all  that  can  be  proved  in  a 
hearing  afterwards  in  chancery.  Parker  v.  Cokord^  2  Ibid. 
38,  39.  While  there,  no  damages  were  assessed  but  on  the 
breaches  assigned  and  tried.    1  Ibid.  188. 

The  cases  in  England,  where  the  assignment  of  a  breach 
must  still  be  single,  are  numerous,  and  some  of  them  are 
much  like  the  present,  where  tlie  assignment  has  been  con  - 
sidered  not  double.  In  a  part  of  them  the  objections  there 
are  made  for  other  reasons ;  such  as,  want  of  sufficient  par- 
ticularity. Yet  if  open  to  objections  for  duplicity,  they  would 
probably  have  been  taken  or  made. 

Thus  in  Shum  v.  Farringtan,  1  Bos.  &  Pull.  640,  the  case 
was  debt  on  bond  and  the  plea  craving  oyer.  It  appeared  by 
the  condition  that  the  defendants  became  bound  for  the  faith* 
fill  conduct  of  R.  S.,  as  agent  to  the  plaintiff,  to  receive  and 
pay  money,  and  account  tnily,  &c.  The  plea  then  alleges 
general  performance. 

Replication,  that  the  agent  received  £2000  belonging  to  the 
business,  and  hath  not  paid  to  the  plaintiffs  and  given  a  fair 
account  thereof 

Special  demurrer,  that  the  names  of  the  persons  from  whom 
he  received  the  money,  and  the  time  are  not  set  out  No 
objection  was  made  that  the  replication  was  double. 

In  ComwaUis  v.  Saven/y  2  Burr,  772,  the  breach  was  the 
receipt  of  a  sum,  and  not  accounting  for  it  This  was  held 
to  be  single,  as  both  must  unite,  the  receipt  and  not  account- 
ing, in  order  to  constitute  a  breach  of  the  condition  of  a  bond. 
Barton  v.  Webb^  8  D.  &  E.  459.  If  the  breach  was  averred 
to  be  receipts  of  money  from  different  persons,  A.  and  B.  and 
C,  then  it  would  be  double.  1  Strange,  227 ;  case  cited,  2 
Burr.  773. 

In  Adams  v.  Mack,  3  N.  Hamp.  493,  a  similar  view  was 
taken,  and  the  Court  held,  that  a  plea  justifying  the  sale,' as 
well  as  the  taking  of  the  goods  sued  for,  was  not  double, 
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both  being  necessary  to  constitute  a  full  defence  to  the  charge 
of  converting  them.  See  also,  Oalasha  v.  Cobleigh^  13 
Ibid.  79. 

The  conclusions  of  the  Court,  then,  may  be  summed  up  as 
follows.  The  demurrer  is  to  be  considered  as  a  special  one; 
and  if  duplicity  existed  in  the  replication,  it  could  thus  be 
taken  advantage  of,  and  judgment  be  rendered  against  the 
plaintiff  for  it,  unless  there  was  such  previous  fault  in  the 
plea  as  is  bad  in  general  demurrer.  See  some  exceptions. 
Stephen's  PL  163,  164;  6  Bam.  &  Aid.  607;  Garland  v. 
Davis,  4  How.  131.  But  the  plea,  I  tliink,  contains  no  such 
fault 

The  plea  avers  a  general  performance  of  all  the  previous 
duties  named  in  the  condition  of  the  bond,  and,  as  before 
suggested,  seems  sufficient,  especially  as  the  articles  of  the 
association  were  not  in  the  possession  of  the  sureties.  After 
craving  oyer  of  the  bond  and  condition  in  which  they  are 
named,  but  are  not  produced  with  it,  it  is  enough  to  allege  gen- 
erally a  compliance  with  them  all.  One  of  them  was,  to  keep 
&ir  and  honest  books  and  accounts  of  all  his  doings  with  the 
association ;  another  was,  faithfully  to  keep  their  secrets ; 
another,  to  conform  to  articles  and  by-laws ;  and  another,  to 
obey  all  written  instructions  from  the  association.  The  re- 
plication evidently  does  not  intend  to  assign  any  breach  of 
the  first,  second  or  fourth  heads  of  duty,  except  as  some  of 
fliem  may  be  included  in  the  third  to  conform  to  the  articles 
and  by-laws.  But  after  averring  what  the  articles  and  by- 
laws were,  in  respect  to  his  making  purchases  as  agent  for 
the  association,  and  also  to  contract  to  pay  for  labor  required 
in  weaving,  &c.,  and  once  in  three  months  or  oftener,  if  re- 
quested, account  for  money  received  for  them,  and  likewise 
give  statements  of  what  was  received  and  services  rendered; 
the  replication  alleges  that  J.  S.  Rundlet  became  agent,  and 
while  so,  received  $35,666.66  for  said  association  on  account 
of  it,  and  his  duty  to  use  it,  and  that  he  was  directed  to  use 
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and  pay  it  in  the  business  of  said  association ;  yet  he  hath 
not  so  used  it,  nor  accounted  for  it,  nor  paid  the  same  to  or 
for  the  association. 

Though  inartificial  in  some  degree,  this  breach  is  much 
like  those  assigned  in  Shum  r.  Farrington^  and  CamwaUis 
y.  Sofoery.  And  though  no  question  was  raised  as  to  dufdtc^ 
ity,  in  the  first  case,  it  was  in  the  last,  and  it  was  held  to  be 
single  (not  needing  to  be  cured  by  the  statute  of  William 
III). 

Here  the  duty  was  to  use  the  money  in  behalf  of  the  asso- 
ciation ;  there,  to  account  for  it  Here,  then,  the  breach  is, 
that  he  did  not  so  use  the  money,  and  the  other  allegations 
which  follow  are  merely  connected  with  that  averment,  to 
make  this  single  breach  complete  and  full  by  adding,  not  new 
breaches  and  independent  ones,  but  facts  showing  him  liable 
for  not  so  using  the  money,  because  he  had  not,  instead  of 
that,  paid  it  over  or  in  any  way  accounted  for  it  But  these 
last  allegations  do  not  seem  meant,  nor  are  they  fairly  to  be 
construed,  as  separate  and  independent  breaches.  They  are 
rather  component  parts  or  elements,  tending  to  show  the  first 
breach  existing  unatoned  for,  and  not  in  any  way  satisfied  or 
commuted. 

Strange  as  it  may  seem,  also,  it  is  not  averred  that  any 
duty  to  pay  over  the  balance  existed,  and  hence  of  necessity 
on  that  account,  also,  an  averment  of  not  paying  them  over 
cannot  be  considered  as  an  averment,  of  a  second  distinct 
breach  of  what  there  is  not  stated  to  have  been  any  duty  to 
be  broken  or  fulfilled. 

For  reasons  like  these  the  replication  is  adjudged  good. 

Note. — On  announcing  this  opinion  as  formed,  the  case 
was  disposed  of  oa  the  docket  by  agreement 
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Wm.  W.  Woodworth  in  equity  vs.  Isaac  Hall  and  another, 

AND 

Woodworth  vs.  Stone. 

Where  evidence  is  offered  to  prore,  that  the  "  acting  commissioner,"  who  signs 
a  patent,  was  not  appointed  bf  the  President,  it  is  qnestionable  whether  it  h^ 
oompetent  to  admit  it  in  oontroTersies,  where  he  is  not  a  party. 

Under  the  patent  law  of  1836,  the  chief  clerk  is  held  to  be  the  ''  acting  commis- 
sioner," as  well  in  the  necessary  absence  of  the  head  of  the  office,  as  in  case  of 
a  Taeancy  de  jure. 

The  sanction  of  the  Secretary  of  State,  to  a  correction  of  a  clerical  mistake  in 
letters  patent,  may  be  given  in  writing  afterwards  ;  and  he  need  not  re-sign  the 
letters  themselTes. 

If  the  correction  be  of  only  a  clerical  mistake,  it  operates  back  to  the  original  date 
of  them,  unless  perhaps  as  to  third  persons,  who  have  acquired  intervening  rights 
to  be  affected  by  the  alteration. 

If  a  new  patent,  issued  on  a  surrender  of  old  ones,  be  void  for  any  cause  connected 
with  the  acts  of  public  officers,  it  is  questionable  whether  the  original  patents 
most  not  be  considered  in  force  till  their  terms  expire. 

An  injunction  once  granted  will  not  be  dissolved  on  account  of  any  doubts,  as  to 
the  ?alidity  of  a  new  patent  in  such  cases,  caused  by  the  errors  of  such  officers, 
if  measares  are  pending  in  Congress  to  remove  them  by  legislation.  ^ 
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In  these  cases,  injunctions  were  granted  at  May  tenn,  1846, 
and  at  May  term,  1846,  a  motion  was  made,  in  the  first- 
named  case,  to  dissolve  the  injunction.  An  opinion  was 
given  at  the  same  term,  stating  the  facts,  and  retaining  the 
injunction  as  to  one  of  the  defendants,  but  dissolving  it  as 
to  the  other,  for  reasons  applicable  to  the  merits.  Ante,  p. 
248. 

Among  the  objections  which  were  then  urged  against  the 
validity  of  the  patent,  on  which  the  claim  of  the  plaintiff  was 
founded,  were  these :  Because  it  was  signed  by  H.  Sylvester, 
as  acting  commissioner,  rather  than  by  Edmund  Burke, 
Esq.,  the  commissioner;  and  because  the  patent  had  been 
altered  at  the  patent-office  since  it  originally  issued. 

For  further  particulars  in  relation  to  these  objections,  and 
the  detailed  facts  on  which  they  rested,  reference  can  be  had 
to  the  opinion  and  case,  as  drawn  up. 

At  an  adjourned  session  of  the  same  term,  held  at  Boston, 
in  September,  1846,  the  motion  to  dissolve  the  injunction  was 
renewed  as  to  the  first  case,  and  a  like  motion  made  as  to 
the  second  case,  both  of  which  are  now  to  be  disposed  oil 
They  were  founded  on  the  same  grounds,  accompanied  by 
new  evidence,  offered  under  the  first  objection,  to  show  that 
Mr.  Sylvester,  at  the  time  of  signing  this  patent,  was  not  actr 
ing  under  any  appointment  made  by  the  President,  by  virtue 
of  the  8th  section  of  the  act  of  Congress,  passed  May  8th, 
1792,  ch.  37;  but,  being  then  chief  clerk  in  the  patent-office, 
claimed  to  be  authorized  to  sign  it  in  the  necessary  absence 
of  the  commissioner,  under  the  power  conferred  by  the  2d  sec- 
tion of  the  act  of  4th  of  July,  1836,  ch.  357,  (5  Stat,  at  Large, 
117)  reorganizing  the  patent-office. 

In  respect  to  the  second  objection  —  the  alteration  of  the 
patent  —  it  was  further  proved  that  a  mistake,  as  to  the  time 
it  was  intended  to  nm  when  renewed,  occurred  in  the  patent 
itself,  as  well  as  the  record  and  copy  of  it ;  the  proof,'  at  the 
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first  hearing,  extending  only  to  the  copy.  Thus  it  was  issued 
for  fourteen  years,  but  was  meant  to  be  for  twenty-eight,  and 
was  afterwards  altered  to  twenty-eight  In  answer  to  this, 
it  was  now  shown  that  the  Secretary  of  State  subsequently 
expressed  in  writing  his  assent  and  sanction  to  the  correction 
of  the  mistake,  though  he  was  not  consulted  at  the  time  it 
took  place. 

The  present  motion  was  argued  by  CfileSj  in  support  of  it ; 
and  by  B.  R,  Curtis^  against  it 

WooDBusT,  J.  It  is  not  necessary  to  go  into  many  of  the 
facts  and  principles  considered  in  the  former  motion  on  this 
subject,  and  then  disposed  of;  but  the  new  and  material  facts 
since  obtained  are  to  be  examined,  so  far  as  they  may  weigh 
upon  the  objections,  and  affect  the  principles  before  settled. 

The  first  inquiry  now  is,  whether  the  chief  clerk  in  the 
patent-office,  not  having  been  in  fact  specially  appointed  to 
be  acting  commissioner  by  the  President,  in  the  absence  of 
the  commissioner  himself,  could  legally  sign  this  patent,  un- 
der the  general  provision  in  the  2d  section  of  the  patent  law 
of  1836,  ch.  367.  The  words  of  that  section,  bearing  on  this 
question,  are :  ''  The  chief  clerk,  in  all  cases,  during  the 
necessary  absence  of  the  commissioner,  or  when  the  said 
principal  office  shall  become  vacant,  shall  have  the  charge 
and  custody  of  the  seal,  and  of  the  records,  books,  papers, 
machines,  models,  and  all  other  things  belonging  to  the  said 
office,  and  shall  perform  the  duties  of  commissioner  during 
such  vacancy." 

It  is  contended  by  the  defendant  that  this  clause  em- 
powers the  chief  clerk  to  act  as  Commissioner  only  when  his 
office  is  entirely,  or  de  jure^  vacant ;  and  not  when  he  is 
merely  absent  from  sickness,  or  other  necessary  cause,  con- 
stituting a  d^  facto  vacancy,  only,  or  a  want  of  the  commis- 
sioner present  to  discharge  the  duties,  arising  from  some  such 
cause.    It  is  certain  that  the  words  here  used,  looking  no 
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farther,  appear  to  countenance  the  more  narrow  and  limited 
view  of  the  word  ^^  vacancy;"  but  if  we  look  to  the  object  (rf 
the  clause,  to  other  sections  of  this  and  the  succeeding  pa* 
tent  act,  to  the  contemporaneous  construction  placed  upon 
it,  to  the  long  acquiescence  under  that  construction,  and 
the  great  public  as  well  as  private  interests  which  have 
grown  up  in  conformity  to  it  within  the  last  ten  years,  a 
broader  meaning  to  the  term  seems  fortified  by  the  whole 
spirit  of  the  act,  and  by  the  analogies  of  the  case. 

It  is  proved  as  a  fact,  that  the  chief  clerk,  since  July,  1836, 
has  be^i  accustomed  to  perform,  under  this  section,  all  the 
duties  of  commissioner  during  his  necessary  absence,  and 
without  any  new  special  authority  being  obtained  from  the 
President,  under  the  law  of  1792.  It  has  been  uniform  in 
the  office  to  consider  the  word  ^'vacancy"  here  as  meant  to 
cover  an  actual,  or  defotcto  vd^cancy,  by  a  necessary  absence 
from  the  city ;  and  the  act  has  been  construed  so  as  to  in- 
clude as  a  vacancy,  for  this  purpose  and  object,  the  inability 
of  the  commissioner  at  the  seat  of  government  to  discharge 
his  official  duties,  arising  from  any  necessary  cause,  as  well 
as  a  vacancy  arising  from  his  death  or  resignation. 

It  is  conceded,  also,  that  many  patents  during  that  period 
have  been  signed,  and  many  records  certified,  by  the  chief 
clerk,  as  acting  commissioner,  under  the  2d  section  of  the  pa- 
tent law,  and  which  must  become  invalid  if  this  one  be  so 
pronounced,  for  that  cause. 

It  is  further  apparent,  from  the  4th  section  of  the  same 
law,  that,  unless  this  broad  construction  be  correct,  the  chief 
clerk  is  nqt  empowered  to  certify  copies  of  the  original  records 
and  papers,  in  the  necessary  absence  of  the  commissioner, 
however  urgent  may  be  the  necessity  for  them,  in  the  protec- 
tion of  public  or  private  rights.  But,  by  a  subsequent  act, 
passed  March  3d,  1837,  ch.  45,  section  2,  (5  Stat  at  Large, 
191)  the  chief  clerk  is  expressly  empowered,  in  the  absence 
of  the  commissioner,  to  give  copies  of  former  reccnrda  supplied 
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where  fonnerly  burned.  And  hence  it  would  follow,  if  nece9> 
eary  absence  in  the  first  law  is  not  covered  by  the  term  '^  var 
cancy,"  he  is  not  authorized  to  give  copies  of  original  records 
in  the  absence  of  the  commissioner,  though  he  may  of  records 
burnt,  and  supplied  again  afterwards.  This  would  be  a  dis- 
tinction most  groundless,  and  hardly  presumable  to  have 
been  intended.  It  would  likewise  follow,  that,  in  the  absence 
of  the  commissioner,  the  chief  clerk  was  to  have  charge  of 
the  seal  and  records,  but  could  not  use  them  for  some  of  the 
most  common  and  necessary  and  urgent  business  connected 
with  them. 

Furthermore,  he  is  placed  imder  oath,  and  also  under 
bonds,  so  as  to  secure  the  community  when  he  does  act ;  and 
is,  indeed,  more  safe  for  the  public  than  a  temporary  com- 
missioner selected  by  the  President,  as  such  a  one  may  be 
under  no  bonds,  whatever ;  yet,  though  under  this  security, 
a  construction  is  urged  that  he  has  not  been  trusted  by  Con* 
gress  to  act  in  the  very  cases  where  a  person  is  trusted  by 
them  to  act,  without  security,  if  selected  by  the  President 
And  this  is  the  reasoning,  too,  though  he  is  selected  to  be 
chief  clerk,  rendering  him  eligible  to  perform  these  duties, 
virtually  by  the  President,  in  all  cases,  and  often  by  his  ex- 
press wish.  Nor  is  it  any  stretch  of  confidence,  extraordinary 
or  unnecessary,  for  Congress  to  confer  on  a  clerk  such  a 
power  as  the  signing  of  a  patent.  It  is  done  clearly,  and  is  * 
conceded  to  be  properly  done,  when  the  commissioner  dies  or 
resigns,  and  a  technical  vacancy  exists;  and  in  case  of  his 
ateence  it  is  done,  not  for  personal  fetvor,  but  for  pubUc  con- 
venience ;  so  that  citizens  are  not  to  be  delayed  in  getting 
patients  till  a  successor  is  appointed,  and  arrives,  perhaps 
from  some  remote  place.  So  it  is  conceded  to  have  been 
done  for  more  than  half  a  centiiry,  by  a  grant  to  the  Presi- 
dent from  Congress,  by  the  8th  section  of  the  act  of  8th  May, 
1792,  ch.  37.  The  danger  from  the  broad  construction  here, 
is  thAi  no  greater  than  from  other  powers,  admitted  already  to 
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exist  in  other  ways,  in  relation  to  this  same  subject  But  to 
guard  against  long  absences,  without  a  regular  and  more  re* 
sponsible  head  to  a  department  or  bureau,  it  is  wisely  pro- 
vided, by  the  act  of  13th  February,  17V6,  ch.  21,  that  the 
temporary  appointment  by  the  President  shall  not  continue 
over  six  months  at  one  time,  because  a  regular  successor 
could  in  that  time  be  procured,  and  the  sanction  of  the  senate 
should  be  asked  for  filling  the  office  during  a  longer  time; 
and  by  the  section  now  under  consideration  it  is  contemplated 
that  the  temporary  head  of  the  bureau  shall  act  only  during 
the  "absence"  of  the  commissioner  which  is  "necessary," 
or  a  vacancy  happening  in  any  way;  both  of  which  are,  of 
course,  not  likely  in  any  case  to  last  longer  than  six  months, 
in  an  age  when  such  offices  are  so  much  sought  after  as  in 
this. 

Again,  in  respect  to  the  meaning  of  the  word  "vacancy  " 
as  used  in  like  cases,  it  is  obvious  that  the  act  of  13th  Feb* 
niary,  1793,  looked  to  it  as  covering  absence  and  sickness, 
as  well  as  death  or  resignation  of  the  regular  incumbent,  be- 
cause it  speaks  of  a  "  vacancy  "  when  referring  to  the  former 
act,  and  a  temporary  appointment  for  only  six  months  under 
it,  and  when  that  previous  act  authorized  such  appointment 
as  much  in  case  of  absence  and  sickness  as  of  death.  All  of 
them,  then,  seem  to  be  covered  by  the  reference,  as  each  con- 
*  stituting  a  "vacancy,"  de  fado^  to  be  sure,  in  case  of  ab- 
sence and  sickness,  but  still  referred  to  under  the  generic 
term  of  a  "  vacancy." 

There  is  another  circumstance  of  some  importance,  not  yet 
noticed,  bearing  on  this  question.  It  is  well  known  to  all 
who  have  been  familiar  with  the  departments  and  bureaus 
at  Washington,  that  the  delay  and  inconvenience  to  the  pub- 
lic in  obtaining  temporary  appointments  from  the  President, 
if  absent  far  from  the  seat  of  government,  as  he  sometimes 
is,  when  the  head  of  a  department  or  bureau,  by  sickness  or 
accident,  is  obliged  to  be  away  from  his  office,  has  led  some- 
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times  to  complaints  of  a  suspension  or  postponement  of  busi- 
ness of  an  important  character ;  and  it  has  been  contemplated, 
either  by  a  general  law,  or  as  the  department  and  bureaus 
become  from  time  to  time  re-organized,  to  provide  that  the 
chief  clerks  in  each  should  temporarily  exercise  the  duties  of 
the  heads  thereof,  while  they  were  necessarily  absent.  It  is 
obvious  that  the  public  would  often  be  much  benefited  by 
such  a  provision,  in  cases  like  the  President's  being  away,  so 
that  he  could  not  at  once  make  a  temporary  appointment ; 
and  it  is  equally  obvious  that  the  public  can  never  suffer  by 
such  an  appointment,  by  operation  of  law,  more  than  it  does 
now,  when  made  by  the  President,  if  not  away ;  nor  would 
such  a  general  provision  be  either  novel  or  dangerous,  con- 
sidering that  in  the  case  of  most  ministerial  offices  under  the 
government,  such  as  collectors  of  the  customs  and  marshals, 
their  deputies,  appointed  by  themselves,  can  now  act  for 
them  in  their  absence,  and  do  constantly  perform  most  im- 
portant duties  at  such  times. 

Hence,  when  the  land-office  was  re-organized,  4th  July, 
1836,  the  same  day  the  bill  passed  re-organizing  the  patent- 
office,  containing  the  provisions  now  under  consideration, 
clauses  were  inserted  in  both  bills,  with  a  view  to  confer  such 
a  power  or  appointment  on  the  chief  clerks  in  both  bureaus. 
The  clause  in  respect  to  the  patent-office  I  have  already 
quoted,  and  have  been  examining  its  spirit,  and  other  analo- 
gies, in  order  to  see  if  the  broad  one  covering  the  present 
case  is  not  the  proper  construction  of  its  language  and  intent 
The  other  clause,  in  respect  to  the  land-office,  is  on  the  same 
subject ;  but,  by  a  different  arrangement  of  the  sentence,  is 
too  clear  to  admit  of  any  different  construction  from  that  I 
have  applied  to  the  patent-office.  In  the  last,  the  language 
is :  "  And  in  case  of  vacancy  in  the  office  of  the  commis- 
sioner of  the  general  land-office,  or  of  the  absence  or  sickness 
of  the  commissioner,  the  duties  of  said  office  shall  devolve 
upon,  and  be  performed,  ad  interim,  by  the  clerk  of  the  pub- 
lic lands." 
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This  clerk  of  the  public  lands  was  the  chief  clerk  in  the 
office.  0 

Undoubtedly  the  object  to  be  attained  was  alike  in  both ; 
the  inconvenience  to  be  remedied  was  the  same ;  the  risks 
similar ;  and  it  was  probably  only  by  inadvertence  diat  less 
precise  language  was  employed  in  the  patent  act  than  in  the 
act  as  to  the  land-office. 

It  is  a  sound  rule,  in  the  construction  of  statutes  generally, 
that ''  every  thing  which  is  within  the  intent  of  the  makers 
of  the  act,  although  it  be  not  within  the  letter,  is  as  much 
within  the  act  as  if  it  were  within  the  letter  and  intent  also." 
4  Paige,  252,  in  Walker  v.  Devereux,  cites  1  Plowd.  366, 
Dwarris  on  Stat  691.  It  is  conceded,  however,  that  the 
intent  must  be  ascertained  by  the  words  that  are  used,  coupled 
with  the  mischief  to  be  remedied.  But  it  is  a  mistake  to 
argue  that  because  ministerial  officers  can  do  only  what  they 
are  specially  empowered,  (7  Mass.  281  -283,)  they  cannot  do 
what,  on  a  fair  and  liberal,  and  useful  construction  of  the 
words  used  by  Congress,  they  are  specially  empowered  to  do. 
The  intent  of  an  act  of  Congress,  as  to  such  offices,  is  to  be 
gathered  from  the  whole  spirit,  no  less  than  the  letter  of  the 
act,  as  much  as  it  is  in  other  cases. 

In  both  of  the  provisions  we  have  just  been  considering, 
the  intention  of  Congress  seeming  to  have  been  the  same,  the 
action  of  the  chief  clerks,  or  heads  of  their  respective  bureaus, 
in  their  absence,  is  not  an  action  without  pretence  of  justifi- 
cation by  any  express  act  of  Congress,  without  countenance 
of  any  law,  and  a  mere  tisurpaiian,  as  it  would  be,  if  done 
under  an  idea  that  they  can  so  act,  and  transcend  limited 
powers  by  mere  construction,  as  being  clerks,  and  their  supe- 
riors absent ;  or  as  being  more  convenient,  at  times,  to  the 
public. 

But  they  equally  rely  here,  and  for  ten  years  have  relied, 
on  explicit  and  special  provisions  by  Congress  to  authorize 
their  action  in  both  cases ;  both  provisions  being  made  at  the 
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same  time,  and  with  a  like  view,  though  one  uses  language 
not  susceptible  of  a  different  construction,  while  the  other 
does  not ;  but  language  ^ich,  at  the  same  time,  will  fairly 
bear  a  construction  in  conformity  with  the  spiirit  of  the  law, 
and  similar  to  that  which  must  confessedly  be  put  on  the 
other  act 

Beside  this  reasoning  and  these  analogies  on  the  present 
question,  the  conclusions  which  I  have  formed  in  favor  of  the 
validity  of  these  letters  patent,  under  this  objection,  are 
strengthened  by  some  other  considerations. 

Here  a  patent  is  offered  in  evidence,  valid  on  its  face,  and 
objected  to  only  on  account  of  matter  dehors^  that  the  acting 
commissioner  who  signs  it  was  not  in  fact  one  so  acting  by 
appointment  of  the  President  If  he  had  been,  it  is  conceded, 
the  patent  is  valid ;  and  this  was  virtually  decided  by  the 
Suprone  Court  in  WUson  v.  Rousseau^  4  How.  646, 663,  where 
this  very  patent,  signed  by  Mr.  Sylvester  as  acting  commis- 
sioner, was  objected  to,  and  upheld.  No  proof  was  offered 
there,  that  he  had,  or  had  not,  received  any  such  appoint- 
ment; but,  in  such  cases,  it  being  legal  to  have  an  acting 
commissioner,  it  was  presumed  he  was  duly  appointed  so, 
and  his  acts  therefore  valid.  So,  in  this  ca^,  such  a  pre- 
sumption would  be  enough,  provided  it  be  not  competent  to 
go  further,  with  evidence  on  the  subject,  in  a  proceeding 
between  third  persons;  the  power  of  the  officer  himself 
not  being  here  put  directly  in  issue  in  a  proceeding  where  he 
is  a  party.  That  a  person  is  an  acting  officer  is  enough  in 
most  cases,  even  in  that  of  murder,  see  the  cases  collected 
at  the  last  session  of  this  Court,  in  the  case  of  the  United 
States  V.  Peterson^  aute,  p.  305. 

For  like  reasons,  probably,  Justice  Story,  in  this  case, 
when  the  injunction  was  granted,  intimated  that  the  patent 
must  be  bad  on  its  face,  in  order  to  sustain  an  objection 
about  the  officer,  and  Judge  Kane  countenances,  to  some  ex- 
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tent,  the  same  idea  in  his  opinion  in  Smiih  r.  Mercer,  con- 
nected with  this  same  patent,  Aumst,  1846,  Pienn.  D.  Gt 

These  reasons  and  opinions  make  it  Yery  questionable 
whether  the  evidence  is  competent,  or  admissible  at  all  in 
this  action,  that  the  acting  appointment  of  the  chief  clerk 
was  not  made  by  the  President  himself;  and  if  it  is  not,  the 
patent  on  its  face,  as  in  the  4th  of  Howard,  must  be  deemed 
valid. 

I  should,  however,  do  injustice  to  the  intrinsic  difficulties 
of  this  question,  and  the  diferent  reasonings  and  analogies 
which  have  been  and  may  be  fairly  brought  to  b^r  on  it, 
were  I  not  to  add  that  some  doubt  remains  in  respect  to  the 
results  I  have  reached,  though  the  inclination  of  my  mind  is 
decidedly  to  sustain  the  validity  of  the  letters. 

The  second  objection  to  the  patent,  on  account  of  its  alter- 
ation, has  been  fully  considered  before,  on  some  different 
facts,  when  the  motion  to  dissolve  one  of  the  injunctions 
was  made  last  spring.  The  correction  of  a  mistake,  though 
committed  clerically,  yet  as  here  in  a  matter  material,  was 
then  supposed  not  to  be  valid,  though  made  by  the  commis- 
sioner, unless  approved  by  the  Secretary  of  State.  It  was  not 
thought  necessary  by  me  that  the  patent,  after  such  a  correc- 
tion, should  be  re-sealed  or  re-signed  by  the  commissioner, 
he  being  the  officer  who  did  both  acts  origmally.  But,  as 
the  Secretary  of  State  must  by  law  sign  it,  as  well  as  die 
commissioner,  should  the  patent  be  altered  after  be  signs  it, 
he  must,  by  analogy,  be  made  aware  of  any  such  subsequent 
alteration,  and  sanction  it,  before  his  signature  can  be  re- 
garded as  verifying  the  amended  patent 

No  evidence  was  produced  before  of  his  knowledge,  and 
his  sanction  of  this  change ;  but  such  evidence  is  now  offer- 
ed, and  is  probably  sufficient,  without  any  entry  of  the  same 
on  the  letters  patent  themselves.  That  would  certainly  be  a 
convenient  mode  of  perpetuating  the  evidence  of  his  sanction ; 
but,  no  law  requiring  it,  the  principle  seems  to  demand  noth- 
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ing  beyond  his  assent  or  ratification  of  it ;  both  of  which  exist 
here  in  writing. 

Independent  of  form,  it  is  in  substance  very  seldom  that 
he  interferes  at  all  with  the  issue  or  correction  of  patents; 
but  the  commissioner  practically  discharges  all  such  duties. 

There  is  still  another  question  connected  with  this  point 
which  might  arise,  but  has  not  been  now  pressed.  It  is, 
whether  a  patent  so  amended  could  operate,  except  as  from 
the  time  of  the  amendment;  and,  if  not  so,  then  those  letters, 
being  altered  since  the  bill  was  filed,  cannot  avail  the  plaintiff 
in  support  of  it. 

If  new  matter  was  inserted  not  originally  contemplated,  or 
corrections  made  not  clerically,  it  is  questionable  whether 
they  could  relate  back  to  the  date  of  the  letters  patent ;  but 
here  it  seems  they  ought  to,  as  much  as  any  like  clerical 
amendments  of  declarations,  or  pleas,  or  judgments,  under 
the  statutes  of  Jeofails. 

A  different  conclusion  might  be  formed,  on  a  fuller  exam- 
ination of  the  subject,  as  to  third  persons  who  had  acquired 
rights  as  the  patent  stood  before  it  was  corrected,  unless  by 
its  being  in  a  mistaken  form  as  to  length  of  time,  the  new 
patent  must  be  considered  void ;  and  the  surrender  of  the 
former  patents  for  twenty-eight  years,  on  which  it  was  to  be 
founded,  would  be  considered  void,  also,  till  a  new  patent  in 
proper  form  issued,  instead  of  the  old  ones. 

I  merely  glance,  however,  at  these  last  considerations, 
without  deciding  on  what  has  not  been  presented  nor  argued, 
and  without  going  into  the  subject  of  the  amendments  that 
might  then  become  necessary  in  the  bilL 

There  has  a  third  question  been  suggested,  but  not  argued, 
as  not  being  included  in  the  notice  of  the  motion,  and  will, 
therefore,  not  be  examined  at  this  time.  It  is,  the  power  of 
the  commissioner  to  consolidate  all  the  terms  of  fourteen, 
seven,  and  seven  years,  into  one  patent  for  twenty-eight 
years.    I  shall  merely  say,  that  in  the  case  of  4  Howard,  be^ 
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fore  referred  to,  this  patent,  thus  consolidated,  was  upheld ; 
though  it  does  not  appear  that  this  objection  was  taken  and 
discussed  by  counsel  or  the  Court,  though  the  counsel  were 
numerous,  and  very  astute  to  raise  all  objections  appearing 
plausible. 

The  point  may  still  be  found  a  tenable  one ;  but,  if  so,  a 
like  conclusion  ma/  follow  as  in  the  other  case  just  referred 
to  —  that  if  such  renewal  is  void,  the  surrender  of  the  former 
patents  is  likewise  void,  and  recoveries  can  be  had  on  them 
as  if  never  attempted  to  be  consolidated. 

Finally,  it  is  contended  that  if  any  doubt  exists  as  to  the 
validity  of  a  patent,  as  some  assuredly  does  here,  as  before 
stated,  the  injunction  should  be  dissolved.  This  may,  with 
some  qualification  as  to  other  matters  connected  with  the 
subject,  be  true  in  granting  an  injunction,  as  laid  down  in 
4  Wash.  C.  C  584,  if  the  doubt  relate  to  the  merits  —  that 
is,  the  originality  or  usefulness  of  a  patent,  or  a  patentee's 
own  error  in  his  specification.  But,  when  the  objection  relates 
to  the  technical  form  or  signature  of  papers  connected  with 
the  letters,  and  the  doubts  arise  from  acts  of  public  officers, 
and  not  any  neglect  or  wrong  of  the  patentee,  the  position 
seems  to  me  not  sound.  More  especially  should  an  injunc- 
tion, once  granted,  not  be  disturbed  for  such  doubts,  when, 
as  in  this  case,  the  term  for  trial  of  the  merits  is  near ;  and 
the  allowing  such  doubts  to  prevail,  even  to  the  extent  of 
dissolving  an  injunction,  might  not  merely  affect  the  present 
patent  and  present  parties,  but  operate  injuriously  on  all  other 
patents  and  parties  where,  for  the  last  ten  years,  by  a  cotem- 
poraneous  and  continued  construction  of  the  patent  law,  chief 
clerks  have,  under  its  authority,  signed  patents  or  other  im- 
portant papers  as  acting  commissioner,  in  the  necessary  ab- 
sence of  the  commissioner,  or  made  mistakes  of  a  clerical 
character  in  the  form  of  the  letters. 

In  my  opinion,  so  far  from  its  being  proper,  under  such 
circumstances,  to  dissolve  an  injunction  for  doubts  on  such 
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technical  objections,  it  is  rather  the  duty  of  the  Court  if,  as 
here,  mischievous  consequences  are  likely  to  ensue  to  others 
from  interfering,  and  if,  as  here,  legislative  measures  have 
been  recommended  by  the  public  officers,  which  are  pending, 
to  remedy  or  obviate  the  possible  evil  from  any  public  mis- 
takes, not  to  dissolve  an  injunction  already  granted,  unless 
required  to  do  it  by  imperative  princijAes  of  law,  showing 
the  letters  patent  to  be  clearly  void.  6  Pet  244. 
The  motion  in  these  cases,  therefore,  is  not  granted. 


Thb  Unitkd  States  vs.  The  New  Bedford  Bridge.    , 

In  an  indictment  against  a  corporation  for  obstracting  the  navigation  of  a  riter,  bat 
which  had  been  authorized  by  a  State  law,  the  construction  as  to  its  acts  must  be 
liberal  in  its  faror.  Nothing  can  be  deemed  an  offence  by  such  a  corporation  in 
the  Courts  of  the  United  States,  except  what  has  been  made  so  by  the  Constiia- 
tion,  or  a  treaty,  or  an  act  of  Congress.  These  Courts  being  of  limited  jurisdic- 
tion  under  a  goremment  of  limited  powers,  a  case  must  be  clearly  within  its 
jurisdiction,  or  it  will  be  dismissed,  whenever  and  however  the  objection  is  made. 

A  grant  of  power  to  Congress,  probably,  does  not  prevent  the  States  from  continuing 
to  act  on  subjects  within  the  grant  till  Congress  legislates  fully  concerning  it,  and 
so  as  to  conflict  with  the  doings  of  the  State,  unless  there  is  an  express  pro- 
hibition on  the  States  to  act  further  in  the  matter,  or  it  is  implied  strongly  from 
the  nature  of  the  case.  Where  the  States  do  not  grant  to  Congress  powers  over 
their  internal  commerce  or  police,  those  powers  can  continue  to  be  exercised  to 
any  extent  by  them  till  they  conflict  with  the  proper  exercise  by  Congress  of 
other  powers,  which  are  granted  to  it,  such  as  those  over  foreign  commerce  and 
the  revenue,  and  then  the  acts  of  the  State,  so  far  as  repugnant  and  conflicting 
with  the  due  exercise  of  the  other  powera  by  Congress,  must  yield. 

A  grant  of  powers  to  Congress,  in  the  Constitution,  over  certain  subjects,  does  not 
invest  any  particular  Courts  with  that  authority  till  Congress  confer  it  by  a  law, 
except  in  some  specified  powers  given  in  the  Constitution  to  the  Supreme  Court. 
The  authority  to  punish  for  contempt  is  granted  as  a  necessary  incident  in  estab- 
lishing a  tribunal  as  a  Court.  The  common  law  cannot  be  resorted  to  for  aid  in 
giving  jurisdiction  in  the  Courts  of  the  United  States^bot  only  in  deciding  cer- 
tain questions  after  jurisdiction  is  otherwise  obtained.  The  grant  of  power  to 
Congress  to  regulate  foreign  commerce,  and  the  declaration  that  the  judicial 
power  shall  extend  to  all  cases  of  admiralty  and  maritime  jurisdiction,  do  not 
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enable  a  Coort  to  punish  any  act  as  a  crimei  unless  some  part  of  the  Constitntioni 
or  a  treaty,  or  some  law  of  Congress,  makes  it  a  crime,  and  confers  authority  on 
that  Court  to  punish  it. 

The  act  of  1 789,  ch.  20,  as  to  the  powers  of  the  CircQit  Court,  neither  makes  such  net 
a  crime,  nor  confers  on  this  Court  authority  to  punish  the  erection  of  a  bridge 
ofer  tide  water,  or  the  obstruction  of  narigation  in  narigable  waters.  Sembie, 
it  might  hare  done  the  last,  if  it  had  been  declared  to  be  a  crime.  Nor  do  the 
treaties  with  foreign  powers,  allowing  ingress  end  egress  to  our  ports  for  trskde, 
do  either ;  nor  the  acisff  Congress  creating  the  port,  where  the  obstruction  is,  a 
port  of  entry ;  or  making  a  collection  of  duties  there ;  or  giving  coasting  li- 
censes ;  or  punishing  breaches  of  the  revenue  laws.  The  old  States  had,  before 
the  Constitution,  sovereign  power  over  tide  waters,  as  well  as  others  navigable, 
and  could  obstruct  them  by  bridges  or  otherwise,  whenever  they  deemed  it  de- 
manded by  the  public  interests.  They  still  retain  the  powers  before  possessed, 
except  where  granted  to  Congress  and  legislated  on,  unless  prohibited.  But 
individuals  could  not  obstruct  them,  without  being  liable  at  common  law  in  most 
of  the  States  to  a  prosecution  for  a  nuisance.  If  individuals  owned  the  soil 
beneath  or  adjoining  such  rivers,  it  was  subject  to  the  easement  of  navigation  by 
the  public,  the  fu8  pubUeum  being  not  ineonsbtent  with  the  /tit  pnvahan.  in  the 
soil.  The  States  composed  from  the  Northwestern  Territory  cannot  obstnict  their 

•  navigable  rivers,  they  being  by  the  ordinance  declared  to  be  forever  public  high- 
ways. 

When  the  old  States  obstructed  their  own  navigable  rivers  by  laws,  the  persons  act- 
ing under  those  laws  are  not  punishable  in  the  State  Courts  for  such  acts,  unless 
the  acts  are  contrary  to  some  clause  in  the  Constitution,  or  a  treaty,  or  an  act  of 
Congress.  Then  they  are,  and  also  m  the  Courts  of  the  United  States,  if  some 
act  of  Congress  make  it  a  crime,  and  gives  power  to  this  Court  to  punish  it. 

When  an  individual  suffers  special  damage  by  such  an  obstruction,  he  may  have 
civil  redress  by  a  suit,  though  the  obstruction  be  authorized  by  a  State,  if  it  is 
contrary  to,  or  conflicts  with  some  clause  in  the  act  of  Congress,  such  as  a  coast- 
ing license.  The  admiralty  law  as  to  crimes  at  no  period  has  yet  been  adopted 
en  maaae  by  the  Constitution,  or  any  act  of  Congress ;  and  the  adoption  of  it  as 
to  civil  cases,  without  defining  at  what  period,  and  in  what  place,  and  with  what 
restrictions,  has  proved  embarrassing  to  the  Courts.  By  the  admiralty  law  as  to 
crimes,  such  an  offence  as  the  one  charged  in  this  indictment  could  not  be  pun- 
ished in  the  Courts  of  Admiralty  in  England,  since  the  15th  of  Richard  the 
Second  ;  nor  is  it  known  that  it  could  be  in  the  Vice  Admiralty  Courts  in  the 
British  Colonies.  It  is  doubtful  whether  any  misdemeanors,  as  this  is,  were 
punishable  in  the  Admiralty  Courts  at  all  since  the  28th  of  Henry  the  Eighth,  but 
merely  felonies.  Certainly  no  offences,  committed  like  the  acts  in  this  case, 
within  the  body  of  a  country,  and  not  on  the  high  seas,  and  not  in  great  ships  in 
great  rivers  below  the  bridges,  would  be  punished  in  an  Admiralty  Court. 

The  only  mode  of  punishing  acts,  as  crimes,  which  obstruct  the  navigation  of  rivers 
and  ports  within  the  limits  of  a  State,  and  are  not  now  crimes  under  the  laws 
of  a  State,  or  the  United  States,  is  by  further  legislation  by  Congress,  under  iu 
authority  to  regulate  foreign  commerce,  and  that  between  the  States,  declaring 
what  obstructions  shall  be  penal,  if  not  removed  or  modified,  and  in  what  Court 
the  offence  shall  be  tried. 
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This  was  an  indictment,  found  by  the  Grand  Jury  at  the  last 
term,  and  to  which  the  respondents  pleaded  not  guilty. 

The  indictment  alleged,  that  there  was  a  river  in  the  State 
of  Massachusetts,  called  the  Acushnet,  which  was  naviga- 
ble, and  in  which  the  sea  ebbed  and  flowed  with  its  tides, 
running  by  and  forming  the  port  of  New  Bedford,  a  port  of 
entry  on  the  one  side,  and  the  port  of  Fairhaven,  a  town 
lying  on  the  opposite  and  eastern  side  thereof  That  the  cit- 
izens of  this  district  and  of  the  United  States  were  accus- 
tomed to  pass  and  repass  on  the  waters  of  said  river  and 
ports,  and  that  the  respondents  being  a  bridge  corporation, 
under  the  direction  of  William  Roach,  Jr.,  and  others,  have, 
by  force  and  arms,  raised  an  embankment  in  the  channel  of 
said  river  on  its  bed,  and  erected  a  bridge  across  the  river 
eight  hundred  yards  in  length  and  one  hundred  feet  in  width, 
and,  from  A.  D.  1820,  till  the  finding  of  the  indictment,  have 
kept  up  the  bridge,  so  that  navigators  and  citizens  cannot 
pass  to  and  firom  the  sea  into  New  Bedford  and  Fairhaven 
as  they  before  did  and  of  right  ought  to  do,  thus  injuring  the 
coasting  and  foreign  trade  of  other  nations  in  alliance  with 
this  country,  as  well  as  our  own  citizens. 

There  were  two  other  counts  substantially  like  the  first, 
except  containing  averments,  that  sand,  rocks  and  wood  were 
placed  in  the  channel  of  said  river,  at  points  within  the  ad- 
miralty jurisdiction  of  the  Courts  of  the  United  States;  and 
that  the  import  and  export  trade  were  injured  by  these  ob- 
structions, the  channel  made  more  shallow,  and  the  danger 
of  navigation  increased ;  and  that  the  directors  of  the  bridge 
ought  to  remove  these  obstructions,  but  neglected  it,  to  the 
injury  of  our  citizens  and  the  public,  and  against  the  laws 
and  statutes  in  such  case  provided. 

When  the  trial  of  this  indictment  came  on,  and  after  the 
case  had  been  opened  to  the  jury  on  the  part  of  the  United 
States,  the  following  motion  was  submitted  for  the  respon- 
dents. 0^ 
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^' And  now  the  said  defendants  come  and  move  the  Court 
here  that  the  said  indictment  be  quashed,  for  that  Congress 
has  not  declared  the  act  charged  in  the  indictment  to  be  an 
offence  against  the  United  States,  and  so  this  Court  hath  not 
jurisdiction  to  try  the  same,  or  render  judgment  therefor." 

This  motion  was  argued  by  B.  R.  Curtis  and  R.  Choate^ 
for  the  respondents ;  and  Ch.  L,  Woodbury  and  R.  Rantoutf 
District  Attorney,  for  the  United  States. 

The  opinion  of  the  Court  on  this  motion  was  delivered  at 
the  adjourned  session,  April  15,  1847,  by 

WooDBURT,  J.  This  motion  has  been  argued  on  both  sides 
with  a  fullness  and  ability  suited  to  the  importance  of  some 
of  the  questions  involved  in  it 

I  have  taken  time  to  examine  those  questions,  and  shall 
now  proceed  to  dispose  of  them  with  as  much  brevity  as  is 
consistent  with  their  difficulty  and  number,  and  the  wide 
interests  connected  with  theuL 

They  include  national  and  constitutional  considerations  of 
great  moment,  and  a  decision  on  them  involves  results  which 
affect  practically  most  of  the  States  in  the  Union. 

Most  of  them  have  authorized  bridges  to  be  built  over  nav- 
igable waters,  and  several  of  them  have  done  it  within  the 
ebb  and  flow  of  the  tides  of  the  sea,  and  at,  if  not  below  the 
limits  of  some  ports  of  entry  as  well  as  of  delivery,  and  to 
the  obstruction  in  some  degree  and  generally  to  the  delay  of  all 
navigation  above  them.  Their  power  to  do  this  in  the  pro- 
gress of  internal  improvements  and  of  turnpikes,  canals  and 
rail-roads,  with  a  view  to  advance  internal  commerce  and 
travel,  is  to  be  considered,  on  the  one  hand,  as  well  as  the 
authority  of  the  general  government  on  the  other  hand,  to 
check,  prevent  or  suppress  such  works,  whether  bridges,  or 
aqueducts,  or  viaducts,  whenever  injurious  to  that  foreign 
commerce  of  the  country  which  is  placed  under  its  regula- 
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tion,  and  whenever  impeding  the  navigation  between  the 
States  as  well  as  foreign  navigation,  and  whenever  con- 
flicting with  the  full  use  of  the  ports  of  entry  or  delivery 
within  the  United  States  by  other  nations  in  friendly  alliance 
with  us. 

In  considering  the  jurisdiction  of  this  Court  to  punish  the 
respondents  for  doing  what  is  alleged  against  them  in  this 
indictment,  and  which  is  the  sole  question  presented  by  the 
motion  now  under  consideration,  it  may  be  proper  to  notice 
in  the  outset,  that  the  acts  done  by  the  defendants  are  justi- 
fied under  authority  from  the  State  of  Massachusetts  as  early 
as  1795,  and  have  thus  been  allowed  not  merely  for  the  pri- 
vate gain  of  the  stockholders,  but  for  facility  to  public  travel, 
and  the  internal  trade  and  intercourse  of  that  portion  of  the 
State  and  Union. 

The  acts  of  the  respondents,  then,  are  not  wanton  acts  of 
wrong,  nor  conduct  undertaken  merely  for  the  purpose  of 
private  emolument  They  are  virtually  the  acts  of  the  State. 
The  respondents,  in  substance,  justify  under  the  State ;  and 
the  merits  of  the  case  are  the  same  as  if  the  parties  were  the 
United  States  against  the  State  of  Massachusetts  herself. 
Consequently  the  respondents  are  not  to  be  punished  by  this 
or  any  other  proceeding,  unless  their  acts  were  authorized 
originally  by  the  State  without  constitutional  power;  or  unless 
their  acts  now  come  in  collision  with  some  subsequent  and 
lawful  legislation  by  Congress;  or  unless,  in  the  lapse  of 
time,  what  was  done  at  first,  without  affecting  injuriously 
public  navigation,  has  caused  accumulations  of  sand  and  a 
shoalness  in  the  channel,  so  as  to  obstruct  passing  and  re-  ' 
passing  with  vessels;  or,  unless,  by  the  increased  size  of 
vessels  and  steam-boats  the  draw  of  the  bridge  has  become 
too  narrow  for  them  to  go  through,  or  the  large  additions  to 
their  number  prevent  them  from  being  accommodated  with- 
in more  restricted  limits,  and  in  passing  through  a  single 
draw. 
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Such  being  the  grounds  on  which  alone  the  respondent9 
could  be  convicted,  the  general  inquiry  is,  if  this  Court  poe* 
sesses  authority  to  sustain  an  indictment  against  them  for  the 
acts  done. 

The  motion  in  excepting  to  the  jurisdiction  of  this  Court  to 
try  a  case  like  the  present,  specifies,  as  the  ground  of  it,  the 
omission  or  refusal  by  Congress  to  have  such  acts  as  ai% 
charged  in  the  indictment  declared  to  be  an  offence  against 
the  United  States. 

And  if  for  that  or  any  other  reason,  it  should  appear  to 
this  Court  a  question  of  real  doubt  whether  it  possesses  any 
jurisdiction  in  such  a  case  over  the  subject-matter,  it  will  be 
its  duty  not  to  proceed  further  in  the  trial.    2  Gall.  325. 

Because,  being  a  Court  of  limited  jurisdiction,  it  cannot 
transcend  those  limits,  though  the  parties  make  no  objeotioD) 
but  is  bound,  itself,  to  pause.  2  Cranch,  126 ;  12  Pet.  719 ; 
1  Peters,  C.  C.  36.  And  in  any  stage  of  the  case.  4  Wash. 
C.  C.  84 ;  Davison  y.  Champlm,  7  Conn.  244 ;  Perkms  ▼• 
Perkins,  7  Conn.  569. 

Whereas  in  England,  their  higher  Courts  have  general  ju* 
diction,  and  proceed  till  it  is  excepted  to ;  and  the  presump* 
tions  are  not  as  here,  that  a  case  is  without  their  jurisdiction, 
till  the  affirmative  is  clearly  shown.  4  Dall.  11,  Ch.  J.  Ells* 
worth ;  5  Cranch,  185. 

In  the  Courts  of  the  United  States,  jurisdiction  must  be 
derived  from  the  Constitution  itself,  or  treaties,  or  acts  of 
Congress,  and  the  question  here  relates  first  to  jurisdiction  by 
the  United  States  over  the  subject-matter,  as  a  crime,  in  the 
place  of  this  transaction ;  and  next,  whether  that  jurisdiction 
is  vested  in  this  Court,  if  it  exists  over  the  subj^t. 

Though  the  motion  speaks  only  of  no  act  of  Congress  giv* 
ing  us  jurisdiction,  yet  the  argument  in  its  favor  proceeds  on 
the  ground,  that  in  order  to  give  to  this  Court  jurisdictioOi 
there  must  be  some  clause  in  the  Constitution,  or  a  treaty,  or 
an  act  of  Congress,  making  proceedings  like  those  by  Ifaa 
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l^spondents  an  offence,  and  conferring  on  this  Court  the  trial 
and  punishment  of  it,  and  that  there  is  no  clause  of  that  kind 
ki  either. 

While,  on  the  other  hand,  on  the  part  of  the  government, 
doubting  whether  any  such  special  legislation  is  necessary,  it 
is  contended,  that  the  Constitution  and  treaties,  as  well  as 
several  acts  of  Congress,  make  such  conduct  as  that  of  the 
respondents  illegal,  and  devolve  the  punishment  of  it  upon 
this  Court  The  conduct  of  the  defendants  being  permitted 
by  the  State,  as  described  in  this  indictment,  can  hardly  be 
leemed  a  crime  on  its  face. 

All  sovereignties,  bordering  on  the  seashore,  have«a  right 
to  exercise  jurisdiction  over  the  waters  adjoining.  Tattel,  B. 
1,  ch.  231 ;  Bevans^s  ease,  3  Wheat  337 ;  Pollard's  Lessee  v. 
Hagan,  3  How.  212 ;  Justin.  Inst  B.  2,  Tit  I,  ^  294. 

This  usually  does  not  extend  outside  of  capes  and  ports, 
and  beyond  low  wcyter  on  the  open  coasts,  except  as  hereafter 
explained,  for  revenue,  fishing,  &;c.,  and  as  to  foreigners, 
sometimes  a  cannon  shot  from  shore.  Yattel,  B.  1,  ch.  23, 
f  281^295. 

It  has  been  settled,  however,  in  Massachusetts,  that  power 
e^ver  those  waters  or  obstructions  in  them  by  bridges,  can  be 
authorized  by  the  State,  but  cannot  be  authorized  by  com- 
missioners of  roads,  or  any  power  short  of  the  State  itself, 
through  legislation.  Yattel's  L.  of  Nat.  43,  Ch.  9,  B.  1 ; 
12  Pick.  467;  4  Ibid.  460;  2  Mass.  492;  InhabUants  of 
Arundel  v.  McCulhch,  10  Ibid.  70;  2  Pick.  344;  5  Ibid. 
199 ;  Commonwealih  v.  Charlest&wn,  1  Ibid.  180 ;  Angell  on 
Tide  Waters,  45,  46,  128;  16  Wend.  113;  case  of  George- 
town Corp.  V.  Alex.  Canal  Co.  12  Pet  91 ;  State  v.  Hamp- 
ion,  2  N.  Hamp.  22. 

Where  a  stream,  as  here,  is  witiiin  the  limits  of  a  State  in 
its  whole  course,  I  see  no  reason,  as  a  general  principle, 
why  that  State  might  not  obstruct  its  navigation,  or  sus- 
pend it 
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In  The  King  v.  Maniague^  4  Barn.  &  Ores.  598,  it  was 
held,  that  a  right  to  navigate  in  a  river  or  creek  might  be 
taken  away  by  act  of  Parliament,  or  by  the  Ck)mmis8ionersof 
Sewers,  or  by  natural  canses,  e.  g.  filling  up  or  the  recess 
of  the  sea.     Vooght  v.  Wineh^  2  Bam.  &  Aid.  670. 

If  a  road  exists  there  now,  Courts  may  presume  that  the 
right  to  navigate  was  extinguished  before,  if  no  proof  is  given 
where  ot  how  it  was  done. 

Before  the  Federal  Constitution  existed,  it  is,  therefore,  not 
to  be  doubted,  that  each  State,  as  sovereign,  could  goveruy 
within  its  own  limits,  roads,  ferries,  bridges,  regulations  of 
quarantine  and  health,  ports  of  entry,  navigation  and  com- 
merce, internal  and  external. 

When  forming  that  Constitution,  they  conferred  the  power 
to  regulate  commerce  with  foreign  nations  and  between 
States,  and  to  collect  revenue  from  imports,  on  the  general 
government,  retaining  still  the  powers  over  the  other  matters 
as  before,  and  not  to  be  restricted  in  them  unless  their  exercise 
should  in  some  case  conflict  with  the  due  exercise  of  the  par- 
amount powers  granted  to  Congress.  3  Wheat  387 ;  14  Pet 
617. 

The  States,  then,  can  of  course  continue  forever  to  regulate 
and  punish  what  they  have  not  delegated  to  the  general  gov- 
ernment 2  Dall.  432  -  435 ;  4  Cranch,  75 ;  3  Pet  201 ;  12 
Ibid.  524 ;  Pollard's  Lessee  v.  Hagan,  3  How.  212.  Be- 
sides this,  they  can  continue,  probably,  to  do  the  same  as  to 
what  they  have  delegated,  but  not  exclusively,  (and  where 
they  are  not  expressly  forbidden  to  act,)  until  Congress  legis- 
late in  respect  to  it,  in  such  a  manner  as  to  supersede  their 
action.    But  of  this  last  proposition  more  hereafter. 

Under  these  views  of  die  relations  between  the  States  imd 
the  general  government,  since  the  Constitution  was  formed,  it 
has  been  held,  that  navigable  rivers  themselves  for  some  pur- 
poses and  the  soil  under  them,  as  well  as  the  tide^ waters 
within  the  capes  and  countiei^  still  belong  to  the  States  where 
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they  are  situated.    3  Wheat.  383 ;    16  Pet.  410 ;  3  How. 
212. 

So  all  other  rights  over  her  waters,  not  ceded  for  naviga- 
tion merely,  remain  in  a  State ;  e,  g.  as  to  fisheries ;  and 
hence  she  can  continue  to  regulate  them  in  subordination  to 
the  other.    Angell  on  Tide  Waters,  105 ;  3  Wheat  383. 

Regulations  of  rights  of  property  in  lands  and  fishing  on 
the  coasts  of  a  State,  are  not  regulations  of  commerce,  and 
do  not  conflict  with  the  Constitution  or  any  act  of  Congress. 
4  Wash.  C.  C.  380. 

States  may  regulate  ferries,  roads,  inspections,  &c.,  without 
violating  the  grant  over  commerce  to  Congress,  (though  in 
some  degree  and  indirectly  afiecting  commerce,)  if  it  does  not 
come  in  clear  and  direct  conflict  with  some  legislation  by 
Congress.  Ibid.  379 ;  2  Pet  245.  But  the  jus  privatum  in 
the  State  must  be  so  exercised  as  not  to  impair  or  ob- 
struct the  higher  jus  publicum  in  the  United  States  and  the 
people  at  large.  4Vash.  C.  C.  379;  3  How.  230;  1  Story, 
Comm.  on  Const  432 ;  Pierce  v.  New  Hampshire,  5  How.  504 ; 
15  Wend.  113.  And  it  was  laid  down  generally,  in  Untied 
*  States  v.  Bevans,  3  Wheat  337,  389,  that  admiralty  and 
maritime  jurisdiction,  ceded  to  the  general  government,  did 
not  pass  the  waters  where  that  jurisdiction  exists,  or  any  ter- 
ritory, and  hence,  no  general  jurisdiction  over  them,  but  only 
over  that  specific  matter  of  admiralty  jurisdiction,  the  rest 
remaining  in  the  State  contiguous.  A  bay  or  haven,  how- 
ever, must  be  out  of  the  jurisdiction  of  a  State,  to  make 
an  ofience  pimishable  there  under  many  of  the  acts  of 
Congress,  as  Congress  has  not,  if  it  can,  extended  powers 
over  waters  in  a  State  always  concurrent  with  the  State, 
and  made  ofiences  there  punishable.  If  Congress  can 
punish  them  under  any  ceded  power,  it  has  not  yet  I 
think  it  may  punish  obstructions  or  nuisances,  if  necessary 
to  regulate  foreign  commerce,  preserve  buoys  and  break- 
waters, or  collect  revenue,  but  perhaps  only  what  is  neces- 
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sary  to  enforce  that  grant  and  others  as  to  maintaining  a 
navy,  &c.    3  How.  230. 

A  State  retains  the  powers  before  named,  because  not 
granted  away,  and  the  exercise  of  them  by  Congress  is  in- 
valid, because  not  granted  to  it,  on  the  same  ground  that  its 
exercise  of  others  is  valid  only  because  they  are  granted 
to  it 

Hence,  on  the  subject  of  roads,  a  State  thus  sovereign  and 
unlimited  in  its  own  Constitution,  could,  as  to  its  own  citizens 
and  powers,  pass  a  law  to  stop  up  any  of  its  public  roads  or 
navigable  rivers,  or  to  erect  bridges  and  viaducts  over  them 
withoui  draws  or  with  insufficient  draws.  Ibid.  212,  229 ; 
16  Pet  410.  It  would  rest  in  its  discretion,  to  make  the  in- 
terests of  those  concerned  immediately  in  the  coasting  and 
foreign  trade,  to  yield  to  those  engaged  in  interior  com- 
merce. 

So  on  the  subject  of  floating  logs  on  those  rivers,  it  is  a 
local  species  of  business  if  it  be  commerce,  and  may  be  reg- 
ulated by  a  State,  and  clearly  so,  till  Congress  act  on  it  dif- 
ferently.   Scott  V.  WiUson,  3  N.  Hamp.  321. 

It  has  been  customary,  therefore,  for  all  the  seaboard  States 
to  authorize  bridges  across  navigable  streams,  under  certain 
limitations,  connexsted  with  conmion  highways,  turnpikes  and 
rail-roads. 

In  Massachusetts  alone  there  have  been  since  Charles 
River  Bridge,  in  1785,  fourteen  or  fifteen  special  licenses  and 
acts  of  incorporation  of  that  kind.  See  1  Special  Laws,  p.  93 
and  onward ;  2  Ibid,  to  7th  vol.  This,  without  objection 
till  now,  is  strong  evidence  of  the  right  Briscoe  v.  Bank 
of  Kentucky,  11  Pet  257,  318. 

The  legislature  has  always  been  in  the  habit  of  thus  pro- 
moting its  domestic  or  internal  conunerce  and  convenience  in 
travelling,  when  of  an  opinion  that  its  people  would  gain 
more  by  the  bridge  than  the  navigation  under  it  without  the 
bridge.     1  Pick.  180. 
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But  not  forgetting  navigation,  they  seldom  if  ever  allow 
such  an  obstruction  without  a  draw  of  sufficient  width  to  ac- 
commodate navigation  and  ship-building,  and  vessels  wish- 
ing to  pass  through. 

Incorporations  of  bridges  in  such  places  have  frequently 
been  recognized  by  State  judiciaries,  as  suitable  exercises  of 
power  by  States.  17  Conn.  64;  8  Cow.  146;  1  Pick.  180; 
7  N.  Hamp.  36. 

In  the  States  within  what  was  governed  by  the  ordinance 
for  the  Northwestern  Territory,  perhaps,  this  could  not  be 
done,  as  that  ordinance  declares  that  all  navigable  rivers 
within  it  shall  continue  to  be  '^  common  highways."  3 
Ohio,  496;  1  McLean,  351;  3  How.  224.  But  I  speak  of 
States  without  any  such  restriction,  or  any  in  their  own  con- 
stitutions, or  in  the  assent  to  their  admission  given  into  the 
Union  by  Congress.  Pollard  v.  Hagatij  3  How.  212.  Or 
where  no  treaty  by  the  general  government,  like  that  of  1783 
and  1794,  stipulated  for  the  free  navigation  of  a  river  like 
that  one  of  the  Mississippi.  ''  The  navigation  of  the  river 
Mississippi  from  its  source  to  the  ocean  shall  forever  re- 
main free  and  open  to  the  subjects  of  Great  Britain  and  the 
citizens  of  the  United  States."  Art  8  of  Treaty  of  3  Sept 
1783,  8  Stat  at  Large,  83.  "The  river  Mississippi  shall, 
however,  according  to  the  treaty  of  peace,  be  entirely  open  to 
both  parties."  Art  3d  of  Treaty  of  1794,  8  Stat  at  Large, 
117. 

It  is  yet  unsettled,  whether  if  a  river  navigable  above  one 
State,  then  runs  into  another  before  it  joins  the  ocean,  the 
lower  State  may  not  obstruct  it  or  exact  tolls.  This  point 
was  not  started,  nor  decided,  though  it  would  arise  in  12  Pet 
97,  nor  need  it  be  settled  here,  as  all  this  stream  is  in  one 
State.  The  free  navigation  of  the  Mississippi  or  of  the  Flor- 
ida rivers,  however,  was  never  yielded  to  us,  while  Spain, 
a  foreign  State,  owned  the  territory  at  their  outlets.  Nor 
is  that  of  the  St  Lawrence  or  of  the  St  Johns  owned 
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by  the  British,  yielded  except  by  treaty  and  for  a  quid  pro 
quo. 

The  arguments  in  favor  of  their  freedom  in  such  cases, 
though  plausible,  have  never  yet  been  admitted  as  rendering 
the  question  a  settled  one  in  national  law  in  their  favor.  1 
Am.  State  Papers,  Foreign  Relations,  252,  253,  260 ;  3  Ibid. 
341 ;  Jour,  of  Old  Cong.  1787 ;  1  Lyman,  Dip.  of  U.  States, 
239,  267 ;  2  For.  Rel.  101. 

Even  the  Sound  duties  in  the  Baltic  for  passing  through 
an  arm  of  the  sea,  are  acquiesced  in  by  most  nations,  though 
it  is  rather  to  defray  the  expense  of  keeping  it  lighted,  as 
light-money  is  paid  on  other  coasts,  and  to  remove  and  re^ 
place  buoys  yearly,  as  the  ice  forms  and  disappears,  and  keep 
the  passage  free  from  piracies,  than  any  departure  from  the 
general  principle  that  the  sea  is  free  to  all,  however  rivers 
may  be,  as  the  sea  is  the  great  highway  of  nations  rather 
than  of  one  nation ;  and  the  outlet  usually  is  not  enclosed  by 
the  territory  of  any  one  government 

The  case  of  the  Black  Sea  may  be  an  exception,  at  the 
Straits,  as  there  that  is  preserved  a  close  sea  by  Turkey,  and 
its  passage  obstructed  and  regulated  as  if  a  navigable  river, 
entirely  within  her  territory,  though  resisted,  and  at  times, 
successfully,  by  other  nations.  See  on  these,  Yattel,  B.  1, 
ch.  23,  ^281-295. 

But  that  not  being  this  case,  nor  this  being  an  obstruction 
by  an  individual,  without  a  claim  of  authority  from  the  State, 
I  feel  compelled  to  admit  that  the  State  itself  may  set  up  her 
State  rights  to  legislate  concerning  the  waters  where  this 
bridge  exists  clearly  within  her  limits,  and  partially  obstruct 
them,  if  she  thinks  it  beneficial,  till  her  acts  conflict  with 
some  law  of  Congress  connected  with  foreign  commerce,  or 
that  between  the  States.  Kellogg  v.  The  Union  Company ^ 
12  Conn.  7. 

But  while  conceding  such  rights  to  States  over  their  navi- 
gable waters,  I  think  that  corresponding  duties  are  imposed 
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on  them  to  treat  wanton  or  careless  obstructions  in  them  by 
individuals,  as  offences,  and  to  punish  or  remove  them  as 
nuisances.  This  is  the  doctrine  of  both  the  common  and 
the  civil  law.  1  McLean,  380 ;  City  of  Oeorgetown,  v.  Alex. 
Canal  Co.  12  Pet.  91 ;  Bac.  Abr.  Nuisance,  B. ;  2  Ld.  Ray. 
1163 ;  10  Mass.  70 ;  Coop.  Just  68,  and  note,  455 ;  Angell 
on  Tide  Waters,  16,  VS ;  Vattel,  R  1,  ch.  22 ;  20  John.  R. 
ii8;  17  Ibid.  195 ;  3  Caines,  R.  319 ;  2  Conn.  481. 

The  passing  upon  such  rivers  belongs  to  the  public  or  peo- 
ple at  large,  as  pubUc  highways,  and  can  be  obstructed  only 
by  acts  of  Parliament  in  England,  or  the  States  here ;  or, 
perhaps,  in  some  cases  by  Congress,  when  under  the  execu- 
tion of  some  of  its  special  powers.  Martin  v.  Waddell^  16 
Pet  367,  410 ;  Hale,  De  Jure  Maris,  11 ;  ConmwnweaUh  v. 
RuggleSf  10  Mass.  391.  Thus  in  England,  while  the  King 
owns  the  soil  between  high  and  low  water,  the  sea  and  navi- 
gable waters  are  open  to  be  used  in  common  by  the  people, 
whether  for  navigation  or  fishing,  unless  the  former  is  stopped 
by  the  sovereign  power  before  named,  or  the  fishing  is  in  fresh 
water  owned  by  an  individual  on  both  sides.  There  is  a  jus 
privatum  and  a  jus  piiblicum.  Angell  on  Tide  Waters,  16, 
19,  109;  5  Com.  D.  102;  10  Coke,  141 ;  1  Salk.  367;  1  Mod. 
105 ;  Rex  v.  Smithy  2  Doug.  441 ;  5  Coke,  107. 

And  if  fishing,  as  one  public  right,  should  conflict  with 
navigation,  another,  the  former,  as  of  minor  importance,  must 
yield,  and  the  parties  take  in  their  seines.  Angell  on  Tide 
Waters,  32,  95 ;  Post  v.  Munnj  1  South.  61. 

In  Massachusetts,  the  province  or  colony  so  changed  the 
common  law  principle  on  this  subject,  that  the  soil  on  the 
sea^shores  belonged  to  the  contiguous  owners  rather  than  the 
King,  [or  the  Province,  and  afterwards  the  State,]  for  one 
hundred  rods,  when  the  tide  ebbed  out  so  far.  1  Pick.  180 ; 
6  Mass.  153,  435.  And,  by  some  usage  or  common  law,  it 
has  been  held,  that  the  owner  may  build  houses  or  wharves 
<Hi  the  flats  one  hundred  rods,  and  thus  obstruct  the  naviga- 
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tion  there,  but  leaving  it  open  beyond.  Angell  on  Tide 
Waters,  164,  155 ;  Austin  v.  Carter,  1  Mass.  231 ;  Adams  v. 
Frothingham,  3  Ibid.  352. 

It  is  otherwise,  if  not  left  open  beyond.  Angell  on  Tide 
Waters,  157;  2  Davies'  Abr.  697.  But  in  RespubUca  ▼. 
Caldwell,  1  Dall.  150,  it  is  held,  that  one  cannot  build  a 
wharf  encroaching  on  navigable  water,  though  room  enough 
beyond  is  left  for  navigation.  So  in  England,  semb,  2  Starkie, 
611 ;  S.  C.  3  Serg.  &  Lowber,  453. 

Generally,  however,  whether  the  soil  under  the  tide  and 
under  navigable  rivers  is  owned  by  individuals  or  the  States, 
it  is,  till  changed  by  special  legislation,  subject  to  the  public 
easement  of  passing  over  it  as  a  water  highway.  Angell  on 
Tide  Waters,  53, 109 ;  Adams  v.  Frothingham,  8  Mass.  352. 
Such  right  was  expressly  reserved  in  the  Mass.  Charter,  p.  1, 
and  148. 

And  if  an  individual  owns  the  soil  on  both  sides  of  a  navi- 
gable river  or  arm  of  the  sea,  he  cannot  erect  a  bridge  across, 
so  as  to  impede  or  injure  the  jiis  publicum  for  navigation. 
Commonwealth  v.  Charlcstown,  1  Pick.  180. 

If  done  by  an  individual,  or  any  persons  without  author- 
ity from  the  State,  such  obstacles  to  navigation  are  and 
should  be  punishable,  and  usually  are  under  the  local  gov- 
ernment. 

Without  going  into  discriminations  as  to  different  kinds  of 
obstruction  and  the  different  modes  of  redress,  whether  the 
former  be  by  bridges,  or  ballast,  or  sunken  ships,  or  the  latter 
by  a  suit  for  damages,  or  an  injunction  or  indictment,  in- 
formation or  abatement  as  of  a  nuisance,  it  is  sufficient  here 
to  refer  to  the  following  cases.  Russell  on  Crimes,  486 ;  1 
Cowp.  86;  Angell  on  Tide  Waters,  29,  31,  45,  101;  10 
Mass.  70 ;  Hargrave's  Tr.  36.  See  Appropriations  by  Con- 
gress to  remove  obstructions  in  the  Mississippi  and  other  riv- 
ers, and  in  harbors,  as  in  New  Bedford,  and  especially  sunken 
ships  near  Savannah  and  Baltimore ;  and  5  Co.  101 ;  2  Salk. 
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459 ;  3  BI.  C.  6 ;  Ndbob  of  the  Camotic  v.  East  India  Co., 
1  Yes.  Jr.  371 ;  5  Barn.  &  Aid.  268,  and  cases  cited,  post ; 
Malynes'  Lex  Mercat  See  cases  before  cited.  6  Bam.  & 
Cres.  566 ;  Leach,  Cr.  L.  388;  2  Leach,  C.  C.  1093;  3  Wheat. 
366,  note;  2  Pet.  245 ;  East,  C.  L.  773;  Bac.  Abr.  *•  Injunc- 
tion," B.;  Rose  v.  Cfroves,  6  Mann.  &  Grang.  613;  1  Es.  C. 
148;  Cro.  El.  664;  2  New  Ca.  281;  Willes,  74;  4  Maule  & 
Selw.  101 ;  2  Scott,  446. 

So  in  England,  a  grant  of  land,  covered  by  the  sea,  does  not 
justify  the  grantee  in  putting  up  obstructions  to  the  free  nav- 
igation. 10  Price,  350,  378.  See  post^  Angell  on  Tide 
Waters,  141,  150 ;  8  Brow.  T.  R.  18. 

The  public  rights  to  navigate,  &c.,  go  to  ordinary  high 
water.  Angell  on  Tide  Waters,  67 ;  2  John.  R.  337 ;  Com- 
monwealth V.  Charlestoton,  1  Pick.  180 ;  while  private  rights 
begin  at  the  same  place.    Ibid. 

From  all  this  it  is  manifest,  that  the  place  where  this 
bridge  is  situated  and  the  subject-matter  of  it,  and  of  nuisances 
in  the  river  there,  are  within  the  scope  of  State  authority  to 
punish  or  permit,  till  Congress  legislate  for  some  of  the  ob- 
jects within  its  sphere,  in  such  a  way  as  to  come  in  collision 
with  the  action  of  the  State. 

If  it  be  asked,  then,  whether  the  State  laws  make  these 
acts  a  crime,  it  may  be  answered  from  what  has  been  stated, 
that  but  for  their  special  legislation,  allowing  this  bridge, 
those  acts  doubtless  would  be  a  nuisance,  and  punishable  as 
a  crime  in  the  State  Courts  as  at  common  law. 

But  an  obstruction  of  a  public  highway  within  the  limits 
of  the  State,  by  its  own  permission,  probably  could  not  be 
ptmished  as  a  crime  there,  if  the  act  of  incorporation  by  the 
State  permitting  it  be  constitutional.  15  Wend.  114;  2  Pet. 
245 ;  Inhabitants  of  Dover  v.  The  Portsmouth  Bridge^  N. 
Hamp.  Sup.  Ct.,  Strafford  County,  1846. 

It  would  be  difficult  to  regard  that  as  an  offence  against 
State  laws  which  has  been  done  in  conformity  to  them,  imder 
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an  act  of  incorporation  from  them.  She  is,  perhaps,  the 
best  judge  on  all  local  matters,  all  sections  and  interests 
being  represented  in  her  public  councils;  and  at  least  if 
she,  for  public  considerations,  authorizes  a  bridge  under 
certain  restrictions  and  limitations,  which  she  deems  safe,  it 
would  be  an  anomaly  for  her  herself  to  consider  its  erection 
a  crime. 

If  she  authorizes  it  injudiciously,  and  injures  navigation  to 
her  ports  more  than  she  benefits  interior  travel  and  trade,  she 
is  the  chief  sufierer. 

Such  being  the  condition  of  State  powers,  State  rights  and 
State  laws  on  this  subject,  without  reference  to  the  Constitu- 
tion of  the  United  States,  the  next  inquiry  is,  how  have  these 
been  affected  by  that  Constitution,  either  by  prohibitions  to 
the  States,  or  by  the  grants  to  the  general  government  before 
referred  to,  and  the  legislation  which  has  taken  place  under 
them? 

After  the  Federal  Constitution  was  adopted,  if  a  law  by  a 
State  on  this  subject  violated  any  prohibitory  clause  in  it,  or 
any  act  of  Congress,  duly  enforcing  any  grant  of  power  from 
the  States,  it  would  of  course  be  unconstitutional;  but 
whether  it  would  then  be  a  crime,  under  the  federal  govern- 
ment, and  punishable  by  indictment  in  this  Court,  as  legisla- 
tion now  stands,  depends  on  still  other  considerations,  which 
will  soon  be  examined. 

Before  deciding  what  part,  if  any,  of  the  Constitution,  the 
acts  done  by  the  respondents  violated  in  any  degree,  we  must 
ascertain  what  authority  in  respect  to  such  subjects  the  States 
parted  with. 

The  powers  not  granted  by  the  States  remained  as  before ; 
that  is,  they  were  reserved  to  the  States  or  the  people,  as 
either  may  have  exercised  them  before.  Thus  in  MUn  v. 
New  York,  11  Pet  102,  139,  it  is  held,  that  the  powers 
reserved  to  the  States  are  usually  unaffected  by  the  Federal 
Constitution. 
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Again,  the  States  may  continue  to  legislate  for  internal 
commerce,  for  police,  for  roads,  ferries,  canals,  &c.,  and  reg- 
ulate all,  and  "  the  use  of  them,  where  such  regulations  do 
not  interfere  with  the  free  navigation  of  the  waters  of  the 
State  for  purposes  of  commercial  intercourse,  nor  with  the 
trade  within  the  State,  which  the  laws  of  the  United  States 
permit  to  be  carried  on."  Corfidi  v.  Coryell,  4  Wash.  C. 
C.  371. 

Three  kinds  of  commerce  are  confided  to  the  general  gov- 
ernment—  foreign,  between  the  States,  and  with  the  Indians. 
Hence,  Congress  possesses  the  power  to  regulate  them,  over 
those  navigable  waters,  and  to  punish  offences  in  public 
vessels  sailing  upon  those  waters.  3  How.  230 ;  3  Wheat 
387. 

In  this  instance,  it  is  contended,  that  the  doings  by  and 
under  the  State  interfere  with  and  obstruct  foreign  commerce 
and  that  between  the  States. 

But  this  is  not  done  eo  nomine,  nor  was  such  the  avowed 
design ;  for  Massachusetts  was  regulating  domestic  or  inter- 
nal commerce,  and  hence  acting  on  a  subject  not  granted  at 
all  to  Congress,  but  among  those  reserved.  Brown  v.  Mary- 
land,  12  Wheat  419,  452,  J.  Thompson ;  Gibbons  v.  Ogden, 
9  Ibid.  1,  194.  And  the  only  ground  of  complaint  in  such  a 
case  is,  that  the  State  has  so  exercised  her  power  over  that 
reserved  subject,  as  to  impair  the  rights  of  the  public  and  the 
general  government,  as  to  foreign  commerce  or  that  between 
the  States. 

Do  the  acts,  authorized  to  be  done  by  Massachusetts,  vio- 
late then  any  thing  delegated  to  the  general  government  over 
foreign  commerce,  or  that  between  the  States  7  And  if  so,  is 
such  a  violation  made  a  crime  by  the  general  government, 
and  the  trial  of  it  devolved  on  this  Court? 

In  order  to  consider  a  State  law  as  void,  because  conflict- 
ing with  one  of  the  United  States,  it  must  not  only  affect  the 
subject-matter,  have  some  influence  over  it,  but  be  directly 
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incompatible  or  repugnant,  —  an  extreme  inconvenience  to 
it.    1  Story,  Comm.  on  Const  432. 

Then  must  interpose,  but  not  till  then,  the  supremacy  of 
the  laws  of  the  general  government  within  its  proper  sphere, 
prevailing  over  those  of  the  States,  when  so  using  their  own 
as  to  encroach  on  others. 

If  ''clashing  sovereignties"  come  before  us — if  one 
claims  a  right  to  set  up  what  the  other  claims  a  right  to 
pull  down,  or  one  to  use  powers  of  taxation  so  as  to  abuse 
them,  and  violate  what  is  confided  to  the  general  govern- 
ment —  then  we  must  decide  which  is  right,  and  if  the 
general  government  is,  then  its  laws  must  be  paramount, 
and  prevail. 

Holding  the  laws  of  the  State  to  be  subordinate  when  in 
conflict  is  not  giving  to  the  United  States  any  odious  su- 
premacy; but  merely  saying,  that  when  the  States  have 
parted  with  certain  powers  to  Congress,  they  shall  not  so 
continue  to  exercise  what  are  reserved  as  to  impair  the  grant 
and  use  of  those  they  have,  for  paramount  public  objects, 
confided  elsewhere.  Verba  fortius  CLcdpiurUur  contra  pro^ 
fereniem. 

The  exercise  of  reserved  powers  by  the  State,  when  con- 
flicting with  legitimate  acts  of  Congress,  must  yield,  if  so 
used  as  to  be  repugnant,  as  must  the  exercise  of  concurrent 
powers  by  the  States,  when  becoming  repugnant  Other- 
wise the  general  government  could  not  move  on,  and  its  Con- 
stitution and  laws  be  paramount  even  within  their  proper 
sphere.  11  Pet  103,  137,  147,  166 ;  Gibbons  v.  Ogden,  9 
Wheat  1,  195,  209;  12  Wheat,  419,  446;  6  Pet  615;  Com- 
monwealth  v.  Kimball,  24  Pick.  369,  365  ;  United  States  v. 
Hart,  Peter's  C.  C.  390 ;  Holmes  v.  Jennison,  et  oL,  14  Pet 
640,  674.  This  is  necessary  by  the  Constitution  itself.  (Art 
6th.) 

"  This  Constitution  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof,  and  all  treaties 
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made,  or  which  shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land ;  and 
the  Judges  in  every  State  shall  be  bound  thereby,  anything 
in  the  Constitution  or  laws  of  any  State  to  the  contrary  not- 
withstanding." 

So  clearly  was  it  supposed  when  the  Constitution  was 
adopted,  that  the  acts  of  Congress  under  it  would  prevail 
over  conflicting  State  laws,  that  the  only  objection  was, 
they  would  ride  over  the  State  Constitutions  also. 

But  Mr.  Madison,  in  the  44th  number  of  the  Federalist, 
shows  clearly  that  they  must  prevail  over  State  Constitu- 
tions, also,  when  conflicting ;  or  there  would  be  no  uniform- 
ity of  laws  in  operation,  over  all  the  Union,  but  some  would 
be  nullified  in  one  State  by  its  Constitution,  but  be  in  full 
force  in  others. 

In  4  Wash.  C.  C.  378,  379,  in  speaking  of  the  power  to 
regulate  commerce  invested  in  the  general  government,  the 
Judge  says :  it  ''  comprehends  the  use  of  a  passage  over  the 
navigable  waters  of  the  several  States,"  and  further,  it 
"  renders  these  waters  the  public  property  of  the  United 
States  for  all  the  purposes  of  navigation  and  commercial 
intercourse,  subject  only  to  Congressional  regulation." 

Hence,  I  cannot  doubt  that  the  power  to  regulate  com- 
merce abroad  and  between  the  States,  conferred  on  Congress, 
authorizes  it  to  keep  open  and  free  all  navigable  streams,  from 
the  ocean  to  the  highest  ports  of  delivery  or  entry,  if  no  higher, 
and  protect  the  intercourse  between  two  or  more  States,  on 
all  our  tide  waters.  2  Gall.  398 ;  3  How.  230 ;  Gibbons 
V.  Ogdeuy  9  Wheat.  1 ;  New  York  v.  MUtij  11  Pet.  102, 135; 
Angell  on  Tide  Waters,  50.  Congress  may  remove  un- 
authorized obstructions,  or  punish  them  by  acts  of  Con- 
gress, and  it  may  punish  injuries  on  land,  if  they  tend  to 
interfere  with  foreign  commerce  and  navigation,  or  those 
between  difierent  States,  though  mere  admiralty  powers  may 
not  go  above  the  sea.     United  States  v.  Coombs,  12  Pet  72. 
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See  in  detail,  MUn  v.  New  York,  11  Pet  102, 156,  bjr  J. 
Story. 

In  the  recent  case  of  Waring  v.  Clarke,  6  How.  441, 
it  has  been  settled,  that  jurisdiction  in  admiralty  exists 
over  torts,  by  collision  of  vessels,  committed  above  the 
sea  or  tide  water,  however  far  it  flows  into  the  body  of 
a  county.  But  this  is  not  the  English  law ;  and  it  is  to 
be  hoped  will  never  be  extended  in  this  country  to  crimes, 
the  subject  we  are  now  considering.  The  powers  of  Gon« 
gress,  however,  embrace  much  wider  matters  than  those 
of  mere  admiralty,  on  account  of  its  authority  over  our 
foreign  relations,  and  the  regulation  of  our  commerce,  not 
only  with  foreign  nations,  but  between  the  States.  And, 
as  one  evidence,  that  the  framers  of  the  Constitution  meant 
that  the  latter  should  cover  matters  on  land  often,  as  well  as 
at  sea,  power  was  given  to  Congress,  not  only  '^  to  define 
and  punish  felonies  committed  on  the  high  seas,"  but 
"offences  against  the  law  of  nations."  These  last  happen 
as  often  on  land  as  water ;  as  do  offences  against  the  reve- 
nue, and  the  purity  of  our  coin  and  the  security  of  the  mails, 
and  of  all  public  property.  Mere  admiralty  authority  is  much 
more  restricted.  By  that,  also,  as  well  as  by  the  authority 
to  regulate  commerce,  no  soil  may  pass.  The  right  to  the 
soil  is  one  thing,  the  right  to  navigation  in  the  water  over  it 
another,  and  is  vested  elsewhere,  for  some  purposes,  in  our 
government,  as  well  as  in  other  governments. 

It  seems,  that  now  in  England,  where  a  grant  is  made  to 
a  town  or  city  of  lands  between  high  and  low  water  mark, 
it  is  not  to  be  construed  as  giving  a  right  to  obstruct  free 
navigation,  carried  on  by  any,  or  all  people  under  general 
rights  of  trade,  such  as  are  enjoyed  under  our  general  gov- 
ernment And  where  obstructed,  a  bill  may  be  filed  in  the 
Exchequer  by  the  Attorney  General,  to  restrain  and  abate  the 
obstruction  as  a  nuisance.  Attorney  General  v.  Burridge, 
10  Price,  350 ;  Attorney  General  v.  Parmeter,  10  Price,  378. 
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If  towns  here  claim  jurisdiction  over  waters  navigable 
bebw  lovr  water,  they  have  no  right  to  the  water,  nor  any 
to  the  soil  below  high  water.  Palmer  v.  Hicks,  6  Johns.  R. 
133. 

For  purposes  of  finreign  commerce,  and  of  that  from  State 
to  State,  the  navigable  rivers  of  the  whole  country  seem  lo  me 
to  be  within  the  jurisdiction  of  the  general  government,  with 
all  the  powers  over  them  for  such  purposes,  [whenever  they 
choose  to  exercise  them],  which  existed  previously  in  the 
States,  or  now  exist  with  Parliament  in  England. 

So  by  the  Civil  Law,  '^  navigable  rivers,"  "  the  sea  and 
its  shores,"  are  destined  to  common  use,  (1  Domat,  Lib.  8, 
^  1,  art  1,)  and  the  common  use  here  lor  conveyance  is 
with  the  Union.  They  are  a  species  of  highway,  and,  there- 
fiire,  cannot  be  appropriated  to  private  use,  except  tempo- 
rarily, either  by  individuals  or  corporations.  New  Orleans 
V.  United  States,  10  Pet.  662,  724,  729,  Certainly  not,  in  a 
permanent  manner,  unless  authorized  by  the  paramount 
government,  which  supervises  and  controls  them  as  high- 
ways. 

There  is  a  very  instructive  case  on  this  subject  in  10  Price, 
350,  7%e  Attorney  General  v.  Bunidge,  which  seems  to 
have  escaped  the  research  of  the  counsel. 

It  was  an  information  by  bill,  praying  that  the  defendants 
might  be  restrained  from  obstructing  Portsmouth  harbor,  '^  so 
that  the  sea  may  again  flow  and  reflow  over  the  piece  or 
parcel  of  ground  tnentioned  in  the  bill." 

The  obstruction  was  by  buildings  on  piles  over  navigable 
portions  oi  the  harbor,  and  it  was  justified  under  a  grant  of 
the  soil  from  the  king. 

It  seemed  to  be  ccmceded,  that  the  king  may  own  the 
shore  between  high  and  low  water,  and  grant  any  private 
interest  in  it  See  pages  369  and  401.  Such  is  the  doctrine 
as  to  the  States.    3  Wheat  383. 

But  it  was,  also,  held,  that  the  people,  or,  in  other  words, 
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the  public,  have  a  right  to  the  navigation,  and  an  interest  in 
all  ports.  10  Price,  372.  Hale,  De  Portibus  Maris,  Part  2, 
chap.  7. 

The  king  or  his  grantees  have  the  soil^  jus  privatum^  but 
subjects  generally  and  alien  firiaids,  have  a  right  to  navigate 
the  water,  vlJus  ptMictmi ;  and  hence,  if  the  buildings  are 
a  nuisance,  they  can  abate  them,  373,  378 ;  as  if  on  a  public 
highway,  2  Anstr.  603.  Individuals  must  use  their  own  so 
as  not  to  injure  others.  10  Price,  378.  Sic  tUer^  tuo^  ui  nan 
aUenum  ksdas. 

What  does  encroach  on  or  straiten  the  harbor,  or  lessen 
the  depth  of  water  and  navigation,  is  a  fietct,  questio  facH^ 
374  But  when  done,  it  is  an  offence  against  the  power 
which  supervises  the  general  commerce  of  the  country. 
Hale,  De  Portibus  Maris,  36,  84.  See  also  next  case,  Attar^ 
ney  General  v.  Parmenter^  10  Price,  378,  412 ;  AUomey 
General  v.  Richards^  2  Anstr.  603,  606. 

But  though  Congress  is  enabled  to  make  laws,  keeping 
navigable  rivers  and  navigation  unobstructed,  as  high 
up  at  least  as  the  ports  of  entry  and  delivery,  if  not  as 
high  up  as  the  waters  are  navigable,  and  impose  punish- 
ments for  such  obstructions  as  crimes,  yet  if  it  has  not  been 
so  done,  can  we  punish  it  as  a  crime  ?  If  we  cannot,  this 
stands  in  the  threshold  against  sustaining  the  present  indict- 
ment in  a  Court  of  the  United  States,  and  the  act  of  incor- 
poration by  the  State,  allowing  the  bridge  to  be  built,  stands 
in  the  way  of  punishing  the  obstruction  by  it  as  a  crime  in 
the  State  Courts. 

Some  bold,  that  a  grant  being  made  to  Congress  to  regu- 
late foreign  commerce,  and  extend  its  judicial  power  to  all 
cases  in  admiralty,  and  collect  a  revenue  from  imports,  and 
maintain  a  navy,  those  grants  alone,  without  any  action  <m 
them,  by  the  general  government,  as  to  bridges  and  other  ob- 
structions, divest  the  States  of  all  authority  to  make  laws 
in  connection  with  navigable  waters,  and  that  hence  such  an 
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act  of  incorporation  as  exists  in  this  case  is  unconstitutional 
and  void,  and  is  to  be  put  out  of  the  case  as  if  not  existing. 

While  otibers  contend,  that  as  the  States  have  not 
granted  the  power  to  Congress  over  their  internal  com^ 
merce,  that  remains  exclusively  in  the  States,  and  that 
under  this,  they  may  erect  bridges  connected  with  that 
internal  commerce,  without  being  amenable  to  any  super- 
vision  or  check  by  the  general  government;  and  cer« 
tainly  not,  unless  the  legislation  conflicts  in  point  of  fact 
with  some  which  has  actually  taken  place  under  Congress. 
My  own  views  do  not  accord  exactly  with  either  of  these 
general  positions.  I  think  (1,)  that  the  power  is,  by  the 
grants  above  referred  to,  vested  in  Congress  over  navigable 
waters  connected  with  our  foreign  and  coasting  trade,  and 
for  purposes  of  revenue,  but  does  not  by  those  grants  pre- 
vent the  States  from  continuing  their  former  legislation  over 
them,  and  especially  as  to  reserved  objects,  till  it  conflicts 
with  some  laws  passed  by  Congress  under  those  grants,  or 
some  treaties  made,  or  some  express  provisions  of  the  Con- 
stitution.   14  Pet  694 

And  (2,)  that  when  the  States  exercise  the  powers  re- 
served, as  to  their  internal  commerce  and  police,  they  may 
do  it  with  impunity,  while  not  in  conflict  with  any  thing 
before  done  on  the  part  of  the  general  government.  But 
when  in  conflict,  the  express  grant  to  Congress,  and  the 
action  on  it  properly  by  the  paramount  government,  must 
overrule  and  control  all  which  is  done  repugnant  to  it  by  the 
State.    12  Conn.  7. 

If  it  was  necessary  to  admit  that  the  State  here,  as  con- 
tended by  the  prosecution,  was  exercismg  a  power  to  regu- 
late that  foreign  commerce,  such  as  is  confided  to  the  gen- 
eml  government  in  the  Constitution,  its  conduct  was  perhaps 
still  valid,  till  it  conflicted  with  some  act  passed  by  Congress, 
or  some  duty  or  right  under  its  federal  relations.  11  Pet 
103 ;  15  Pet  674 
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But  it  woald  hardly  be  neoessary  in  this  ease  to  go  into 
that,  if  all  admitted  tfiat  a  State  might  do  this  act  of  em* 
povering  a  bridge  to  be  erected  here,  under  its  reserred 
rights  as  to  internal  commerce.  For  then  of  course  it  would 
be  valid,  till  conflicting  with  some  paramount  act  of  Con- 
gress under  its  conceded  authority  to  regulate  foreign  com- 
merce and  that  between  the  States.    2  Pet.  245. 

Yet  this,  as  before  remarked,  being  contested,  and  it 
being  considered  by  some  vital  against  the  constitutionality 
of  the  State  laws,  if  affecting  a  matter  of  foreign  commerce, 
or  that  between  the  States,  though  not  conflicting  with  any 
act  yet  passed  by  CcMigress,  I  shall  make  a  few  remarks  on 
it  here,  and  refer  to  others  made  by  me  in  Pmrce  y.  New 
Hampshire^  5  How.  664,  618. 

I  think  it  the  safer  and  sounder  opinion,  that  a  mere  naked 
power,  unexercised  and  dormant  in  the  general  govemm«it, 
with  no  prohibition,  express  or  implied,  to  the  States,  to  act 
on  the  same  matter,  could  not  make  the  State  legislation 
upon  it  nugatory  or  unconstitutional,  much  less  render  acts 
crimes,  which  are  done  under  State  laws  of  that  description* 
Wilbon  V.  The  BUuk  Bird  Creek  Ckmpamf,  2  Pet  246. 
Such  are  laws  as  to  weights  and  measures.  Beside  these, 
as  to  disciplining  the  militia,  and  on  bankruptcy,  and 
r^^lating  the  army.  Groves  r.  laughter,  16  Pet  449. 
The  subject  under  consideration  now,  as  to  roads  and 
bridges,  was,  however,  never  of  that  mere  doubtful  charac- 
ter, but  was  among  the  powers  supposed  to  be  reserved  to  the 
States,  where  it  before  belonged.    9  Wheat  203. 

It  was  always  to  continue  to  be  exercised  by  them  for 
domestic  or  interior  commerce  within  each  State,  that  branch 
of  commerce  not  having  been  granted  at  all  to  the  general 
government.  And,  as  hereafter  explained,  it  could  never  be 
questioned  in  its  exercise  till  it  impaired  or  encroached  on 
some  power  over  foreign  commerce,  or  that  between  the 
States,  which  had  been  confided  to  all  the  States  united. 


OCTOBER  TERM,  1846.  4M 

Th<  Uaifd  Sute>  9.  Th»  New  Bedfoid  Bridge. 

If  the  States  can  and  will,  till  special  legislation  by  Con- 
gress, punish  such  acts  as  they  deem  injurious  to  the  public 
interests,  and  do  it  either  under  their  reserved  or  concurrent 
powers,  no  necessity  exists  for  any  forced  construction  to 
enable  this  Court  to  act,  in  order  to  prevent  such  wrongs 
fiNHn  going  unprosecuted. 

If  done  under  their  reserved  powers,  and  able  to  be  vin- 
dicated under  them,  their  right  is  clear.  But  if  done  as  a 
concurrent  power,  and  relating  to  some  local  matter,  con- 
nected with  foreign  commerce,  either  allowing  or  punishing 
it,  their  right  is  less  clear,  but  in  my  view,  can  be  succes- 
fiilly  vindicated. 

Supposing  that  I  have  not  succeeded  in  showing  this  act 
of  incorporation,  and  the  conduct  of  the  defendants  imder 
it  to  be  l^al  under  the  reserved  powers  of  the  States,  it 
seems  to  me  legal  as  before  intimated,  under  a  concurrent 
right  in  the  States  to  legislate  on  local  matters  connected  with 
foreign  commerce,  till  coming  in  actual  and  serious  collision 
with  some  measures  by  Congress.  My  reasons  for  this  opin- 
ion are  these.  The  States  were  the  great  fountains  of  le- 
gislation, the  bulwarks  of  social  and  civil  rights.  Where 
they  had  acted  before  the  Constitution,  they  would  be  likely 
to  continue  to  provide  as  to  local  matters  within  their  own 
limits,  till  Congress  got  ready  to  provide  for  them,  when  the 
power  was  granted  to  Congress.  This  would  especially  be 
the  case  as  to  such  pressing  and  interesting  matters  as  com- 
merce. The  Constitution,  when  not  expressly  forbidding  the 
States  to  act  longer  on  the  matter,  nor  forbidding  it  by  neces- 
sary implication,  seems  to  allow  it,  and  the  continuance  of 
some  local  State  cognizance  over  it  is  often  requisite  for 
the  public  peace  and  safety. 

Hence,  it  has  become  the  more  prevailing  doctrine  among 
jurists  and  statesmen  in  these  cases  of  powers  bestowed  on 
Congress,  and  not  expressly,  or  from  the  nature  of  the  case, 
prohibited  to  the  States ;  that  till  Congress  find  it  expedient 
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to  make  specific  laws  under  them,  die  authority  of  tfie 
States  must  be  regarded  as  still  continuing,  in  c»der  to  pre* 
serve  order  and  the  public  tranquillity,  and  to  regulate  and 
punish,  or  license  and  uph<rid  local  measurea  according  to 
the  views  of  each  State,  or  the  interests  of  the  conmiunitf 
within  its  boundaries. 

Because  otherwise,  there  could  be  no  punishment  for  some 
of  the  most  flagrant  outrages,  and  because  the  makers  of  the 
Constitution  well  knew,  that  Congress  could  not  at  once  and 
forthwith  provide  for  the  full  exercise  of  all  its  clear  powers, 
if  it  wished,  and  would  find  it  expedient  not  to  use  some, 
till  time  and  occasion  might  develope  the  necessity  of  u«ng 
what  had  been  confided  to  it,  and  then  would  provide  for 
the  emergency  by  further  and  specific  legislation. 

In  the  mean  time,  conridering  the  States  as  still  legally 
entitled  to  preserve  the  public  interests  and  peace  within 
their  limits,  and  punish  violations  of  them,  in  cases  where 
they  did  it  before,  would  not  be  d«N>gatory  to  the  general  gov- 
ernment, nor  strip  it  of  any  legitimate  authority ;  it  would 
treat  the  continued  exercise  of  such  powers  by  the  States  as 
only  concurrent,  or  rather  subordinate,  till  the  general  gov- 
ernment found  it  expedient  to  legislate,  and  then  of  course 
the  concurrent  or  subordinate  authority  of  the  States,  yield- 
ing to  the  exercise  of  the  same  authority  by  the  general  gov- 
ernment, which  it  bad  been  empowered  to  use,  and  wiiose 
exercise  of  it,  where  ooce  commenced,  would  be  para- 
mount. 

The  following  books  and  cases  sustain  this  course  of 
reasoning.  4  Elliott's  Deb.  867;  3  Jefil  Sp.  425~4S9; 
Peck's  Trial,  401,  434,  436 ;  2  Cra.  397;  3  Serg.  &^  R.  179; 
4  Wheat  196,  198.  See  others,  post,  and  in  Houston  v. 
Moarej  6  Wheat.  1 ,  49 ;  Sturges  v.  Crawninshiddj  4  Wheat 
196 ;  Wilisan  v.  The  Black  Bird  Creek  Compafiff,  2  P^ 
245;  Prigg  v.  Pennsylvania,  16  Pet  639,  627,  656,  664;  9 
John.  R.  568;  HfUn  v.  New  York,  11  Pet  103,  132,  by 
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Thompgon, J. ;  3  Wheat  386;  CaUerY.  Ai^3DalL  386;  1 
Kent,  C.  364. 

This  view  is  not  limited  to  that  class  of  cases,  where  the 
States  have  not  granted  to  the  general  goyemment  any  power, 
diough  bordering  closely  on  express  grants,  as  in  case  of  the 
fisheries.  They  still  retain  the  power  to  regulate  these  oa 
their  rivers  and  on  their  coasts  as  before,  and  have  never 
parted  with  the  power  over  them.  4  Wash.  C.  C.  383 ;  Mar- 
tin V.  Wadddl,  16  Pet  367. 

So  as  to  quarantine  laws,  police  regulations,  ferries,  and 
roads  and  bridges,  the  States  retain  the  general  power  over 
them  all.  MUn  v.  New  YorA:,  11  Pet  102,  141,  142,  151. 
So  in  respect  to  pilots,  they  continue  to  l^islate  by  the  ex- 
press assent  of  Congress ;  and  it  is  not,  in  my  view,  a  truth 
that  the  States  and  the  people  have  not  granted  power  to 
Congress,  which  may  aflfect  ferries,  roads,  and  bridges,  in 
certain  cases,  by  granting  authority  to  the  general  govemh 
meot  to  regulate  commerce,  foreign  and  between  the  States, 
but  probably  that,  till  Congress  act  on  the  subject,  the  States 
should  continue  to  act  for  reasons  before  stated,  and  when 
Congress  have  legislated  on  a  part  only,  should  afterwards 
continue  to  act  so  far  as  Congress  have  not  come  in  collisioa 
with  the  State  laws. 

The  cases  of  the  militia,  and  of  bankrupt  laws,  weights 
and  measures,  taxation  of  land,  &c.,  have  been  before  re- 
ferred to,  and  are  familiar  cases,  where  the  States  have 
continued  for  half  a  century  to  act,  when  Congress  did  not 
conflict  with  tfa^oi,  though  they  are  powers  clearly  and  ex- 
I»esflly  granted  to  the  general  government,  in  the  same  Ian* 
guage  and  article  with  those  as  to  commerce,  but  not 
seemmg  to  be  exclusive  in  their  character.  And  in  numerous 
other  instances,  since  the  first  years  of  the  operations  of  the 
government,  the  Courts  of  the  United  States  have,  for  the 
first  time,  been  specially  empowered  to  try  for  offences  in 
cases,  where  previously  they  possessed  no  such  authority  to 
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do  it,  and  where  previously  even  the  acts  compIaiDedctf 
were  not  offences  by  any  laws  in  force  under  the  goTermnent 
of  the  United  States.  (See  many  cases  as  to  crimes,  in  the 
Act  of  March,  1825.) 

It  is,  at  the  same  time,  conceded,  that  the  Courts  of  the 
United  States  have  felt  indisposed  to  decide  cases  on  this 
ground,  when  able  to  dispose  of  them  on  other  grounds. 

Hence,  in  MUn  v.  New  York^  11  Pet.  108,  the  judgment 
was  rendered  on  the  ground,  that  the  State  was  exercising  a 
reserved  right,  and  so  in  Graves  v.  Slaughter j  15  Pet.  609 ; 
and  so  a  part  of  the  Court  in  Holmes  v.  Jermisonj  14  PeL 
640,580. 

But  Thomps(Hi,  J.,  in  the  former,  held  this  doctrine,  and 
Ch.  J.  Taney  seemed  to  do  it  in  the  latter,  though  he  said 
(15  Peters,  509),  it  was  not  yet  decided,  nor  was  it  necessary 
to  decide,  whether  a  State  law  was  not  good  as  to  foreign 
commerce,  till  it  conflicted  with  some  act  by  Congress. 

In  the  recent  decision  in  what  are  called  the  license  cases, 
(5  How.  604,)  some  members  of  the  Court  went  into  this 
question,  and  held,  that  if  the  license  laws  were  regulaticms, 
affecting  our  commerce  abroad  or  between  the  States,  they 
were  defensible  as  local  measures,  not  intended  to  encroach 
on  the  acts  of  Congress,,  and  not  in  fact  impugning  any  of 
their  provisions  to,  produce  uniformity,  and  regulate  gener* 
ally,  the  trade  of  navigation  of  the  country. 

They  were  like  colonial  laws  in  respect  to  a  parent  coun- 
try, or  by-laws  of  cities,  towns,  and  corporations,  as  com- 
pared with  their  charters,  or  rules  of  the  navy  and  war 
departments,  and  of  Courts  under  general  provisions  or- 
ganizing them.  All  are  permissible,  yet  all  subordinate, 
and  none  are  void  till  repugnant  and  inconsistent  See  the 
license  cases,  5  JIow.  604. 

Thus,  for  illustration,  Congress  has  made  no  provision  for 
keeping  many  of  our  ports  and  harbors  free  from  sand-bars 
and  deposits  of  mud,  so  as  to  enable  vessels  engaged  in  the 
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fweign  or  coasting  trade  to  enter  and  depart  under  the  gM* 
eial  regalations  of  commerce  for  that  purpose ;  and  some 
hare  deemed  it  unconstitutional  for  Congress  to  expend 
money  on  such  objects.  But  cannot  the  States  remove  Uiose 
bars  and  deposits?  States  and  cities  have  often  done  this. 
Because  Congress  has  made  the  place  a  port  of  entry,  can 
the  States  do  nothing  in  relation  to  it,  under  the  idea  that 
die  power  of  Congress  ia  exclusive  ?  Cannot  the  States  and 
cities  undw  them,  also,  appoint  harbor  masters  to  regulate 
ballast,  and  the  place  of  anchorage  of  the  foreign  vessels  ? 

Oannot  they  make  or  authorize  wharves,  at  which  the 
vessek  can  unload?  or  prescribe  how  their  fires  shall  be 
extinguished  or  guarded  while  in  port,  so  as  to  prevent  con* 
flagration  to  the  shipping  and  the  town  ? 

It  is  not  mere  quarantine  or  health  laws,  or  inspection 
laws,  or  police  laws,  or  pauper  laws,  or  bridges  and  roads, 
or  laws  as  to  internal  commerce  within  the  State,  all  of 
which  may  be  considered  as  reserved,  and  the  power  over 
diem  never  granted,  but  much  as  to  the  improvement  and 
regulation  of  harbors  and  vessels  in  port  in  other  respects, 
the  loading  and  unloading,  and  various  minutiae,  some  as  to 
pilotage,  and  some  as  to  the  crews,  all  connected  with  the 
vessels  engaged  in  foreign  navigation,  as  well  as  others,  but 
not  directing  any  thing  in  respect  to  them,  which  conflicts 
with  any  actual  existing  legislation  by  Congress. 

In  14  Peters,  679,  the  Ch.  Justice  and  a  majority  of  the 
Court  held,  that  unless  the  power  was  exclusive  in  the  gen-» 
oral  government,  a  State  might  continue  to  exercise  it,  if  she 
had  done  it  before  the  Constitution ;  and  that  it  was  not  ex- 
clusive, unless  expressly  forbidden  to  the  States,  or  in  its 
character,  one  which  should  be  exercised  alone  by  the  gen* 
eral  government,  and  implies  an  exclusion  of  the  States  en- 
tirely ;  e.  g.  legislation  over  the  District  of  Columbia,  p.  689« 
On  such  principles  if,  says  Justice  Barbour,  *'  they  can  be 
construed  as  being  exclusive,"  ''  then  the  necessary  conse* 
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quence  is,  that  the  States  cannot  exercise  them,  whether 
the  general  government  shall  or  shall  not  think  proper  to 
exercise  them.  If,  on  the  contrary,  they  are  not  exclusive, 
but  concurrent,  than  the  States  may  rightfully  exercise  them, 
and  no  question  of  repugnancy  can  ever  arise  whilst  the 
power  remains  dormant  and  unexecuted  by  the  general  gov* 
emment" 

As  some  powers  are  expressly  prohibited  to  the  States, 
this  raises  a  presumption  that  all  are,  which  it  was  meant 
should  be.  And  as  these  local  powers  in  ccmnection  with 
foreign  commerce  are  not  expressly  forbidden  to  the  States, 
they  were  not  to  be  so  considered,  and  have  not  been  in 
practice  for  the  last  half  century. 

The  advocates  of  the  exclusiveness  of  this  power  in  Con* 
gress,  will  no  more  allow  the  States  to  act,  where  Congress 
has  not  acted,  than  where  it  has. 

They  hold,  that  the  power  is  gone  from  the  States  en* 
tirely,  and  that  Congress  by  its  silence  as  emphatically 
speaks,  that  nothing  shall  be  done,  as  by  its  legislation  that 
something  shall  be.  The  Chusan^  2  Story,  466, 466 ;  CMdem 
V.  Prince^  3  Wash.  C.  C.  313, 322 ;  Prigg  v.  Pennsylvania, 
16  Pet  639,  618;  9  Wheat.  209;  Oraves  v.  Slaughter,  15 
Pet  604,  by  McLean,  J.,  and  611,  by  Baldwin,  J. ;  Miln  v. 
New  York,  by  Story,  J.,  11  Pet  168;  6  Wheat  1,  21,  22; 
12  Wheat  438. 

But  how  does  this  tally  with  the  fact  that  the  general  gov- 
ernment, under  the  new  Constitution,  went  into  effect  March 
3d,  1789  ?     Owens  v.  Speed,  8  Wheat  420. 

Most  of  the  important  laws  as  to  imposts,  ports  of  entry, 
and  the  Judiciary,  did  not  pass  for  some  months  after.  See 
1  Laws  by  Litt  &  Br.,  24,  27,  72. 

Hence,  on  this  theory  it  is  obvious,  that  an  entire  intei^ 
regnum  of  law  has  existed,  and  must  exist  in  many  cases,  till 
Congress  legislate  expressly  on  matters  that  have  been  con- 
fided to  it 
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I  am  not  here  going  into  the  powers  expressly  reserved 
to,  and  left  with,  the  States,  but  those  which  are  granted, 
though  in  their  nature  not  granted  exclusively  in  every  re* 
spect,  local  or  otherwise,  and  not  exercised  in  hostility,  but 
in  allegiance  and  subordination  to  the  general  government 
2  Granch,  297 ;  9  John.  R.  607;  3  Serg.  &  R.  179. 

A  regulation  by  a  State  may  aid  or  co-operate  with  an 
act  of  Congress,  be  a  friend  and  not  an  enemy,  and  though 
it  is  not  a  police  one,  yet  if  within  the  legislative  scope  of  the 
action  of  a  sovereign  State,  it  may  move  on  till  impinging 
against  something  actually  prohibited  to  the  States,  or  actu- 
ally and  legitimately  done  by  Congress  contrary  to  it  See 
case  Prigg  v.  Pennsylvania^  16  Pet  639,  667,  views  of  the 
minority. 

The  idea,  that  because  Congress  can  act  on  the  matter, 
but  have  not,  all  State  action,  though  favorable  and  assisting 
the  object,  is  ipso  facto  void,  seems  to  me  entirely  untenable. 
[Daniel,  J.,  p.  667,  and  Thompson,  J.,  p.  636.] 

And  it  is  equally  void  in  the  views  of  some,  if  the  action 
of  the  State  coincides  and  aids  any  exercise  of  powers  by 
Congress,  as  if  conflicting  with  it.  Prigg  v.  Pennsylvania^ 
16  Pet  661. 

All  permitted  to  the  general  government,  is  not  enjoined  to 
be  done,  and  at  once,  but  only  when  necessary,  useful  or 
required  by  public  exigencies,  e.  g.  to  declare  war,  to  borrow 
money,  to  lay  and  collect  taxes,  as  well  as  to  regulate  com- 
merce. 

And  when  some  loans  are  needed,  or  some  taxes,  or  some 
regulations  of  commerce,  it  does  not  follow  that  all  are,  or 
all  these  powers  at  once  are  to  be  acted  on  and  exhausted ; 
or  that  the  States  cannot  continue  to  borrow  money,  or  col* 
lect  taxes,  or  pass  any  local  laws  concerning  commercial 
matters,  when  not  expressly  prohibited,  and  not  conflicting 
with  those  by  Congress  for  general  and  uniform  purposes. 
4Dall.  11;  6  Cranch.  61. 
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All  the  powers  have  never  yet  been  legislated  on,  which 
are  given  to  Congress  in  the  (institution.  7  Crancb,  604 ; 
1  Wash.  C.  C.  235;  4  Wash.  C.  C.  383;  Paine's  C.  C.  61 ; 
4DalL10;  3  Wheat  387. 

The  Constituti<xi  has  merely  empowered  Congress  to  reg- 
ulate certain  mattes  when  its  members  please.  But  till  they 
please  to  do  it,  and  in  all  which  Congress  do  not  please  to 
touch  at  any  time,  the  States  may  usefully  continue  to  regu* 
late  the  subject  within  their  respective  limits,  till  Congress 
finds  it  expedient  and  a  duty  to  act,  for  the  whole.  See 
cases  before  cited. 

In  one  part  of  the  Constitution,  art  1,  $  10,  the  States  are 
at  once  and  absolutely  prohibited  longer  to  do  certain  things, 
and  then  of  course  there  is  no  concurrent  power ;  as  for  in- 
stance, "  no  State  shall  declare  war,"  '^no  State  shall  make 
any  thing  but  gold  and  silver  a  t«ider,"  ''no  State  shall 
emit  bills  of  credit,"  &c. 

But  in  other  places,  and  especially  as  to  the  regulation  of 
commerce,  it  is  not  so.  It  is  not  ''no  State  shall  longer  regulate 
commerce,"  but  "  Congress  shall  have  power  "  "  to  regulate 
commerce,  or  foreign,"  &c,  and  so  is  the  grant  That  is, 
Congress  shall  have  power  to  regulate  it  whenever  and  to 
whatever  extent  it  pleases,  but  in  the  mean  time  till  it 
chooses  to  regulate  it,  and  in  all  it  leaves  unregulated  of  a 
local  character,  the  States  are  not  prohibited  to  do  what  they 
before  had  a  right  to  do.  Congress  may  in  terms,  also,  be 
at  times  invested  exclusively  with  a  power,  or  its  further 
exercise  by  a  State  may  be  inconsistent,  incompatible,  or 
absurd.  Such  is  the  government  of  the  District  of  Colum- 
bia, or  of  the  navy.  They  stand,  of  course,  like  prohibi- 
tions, and  are  governed  accordingly.  Houston  v.  Mnore^  6 
Wheat  49. 

It  is  not  a  little  singular,  that  amidst  so  high-toned  and 
broad  constructions  as  Hamilt<Hi  generally  adopted,  he  still 
acquiesced  in  this  system  of  construction  concerning  the 
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grants  of  judicial  power  to  the  general  goremment,  and  held 
them  never  to  oust  that  of  the  States  before  existing,  unless 
clearly  contradictory.  In  No.  82  of  the  Federalist  he  says : 
"  But  as  the  plan  of  the  convention  aims  only  a  ta  par- 
tial union  or  consolidation,  the  State  governments  would 
clearly  retain  all  the  rights  of  sovereignty,  which  they  before 
had,  and  which  were  not,  by  that  act,  exclusively  delegated 
to  Congress.  This  exclusive  delegation,  or  rather  this  alien- 
ation of  State  sovereignty,  would  only  exist  in  three  cases; 
where  the  Constitution  in  express  terms  granted  an  exclusive 
authority  to  the  Union ;  where  it  granted,  in  one  instance, 
an  authority  to  the  Union,  and  in  another  prohibited  die 
States  from  exercising  die  like  authority;  and  where  it 
granted  an  authority  to  the  Union,  to  which  a  similar  au- 
thority in  the  States  would  be  absolutely  and  totally  contra^ 
dictory  and  repugnant'^ 

But  can  it  be  pretended,  that  the  action  by  a  State  on 
mere  local  matters  of  a  commercial  character,  and  about 
which  Congress  has  not  yet  legislated,  is  contradictory  or 
repugnant?  Certainly  not,  till  Congress  do  something  con- 
cerning this  particular  matter,  and  then,  as  before  shown,  its 
laws  and  regulations  must  be  considered  paramount  16  Pet. 
609. 

The  chief  importance  in  settling  the  true  construction  of 
grants  like  these,  to  be  such  as  not  to  prevent  the  State 
Courts  and  State  Legislatures  from  continuing  to  act  till 
Congress  legislates,  is,  that  it  takes  away  any  apology  for 
forced  and  broad  constructions,  and  a  resort  to  common  and 
admiralty  law  analogies  and  aids,  without  acts  of  Congress 
evidently  and  clearly  made  in  order  to  punish  olSences.  For 
without  such  a  dangerous  construction  and  resort,  they  can 
be  punished  by  the  States,  if  the  States  please. 

But  if  they  could  not  be  either  so  punished  or  allowed, 
how  would  the  argument  stand?    An  act  would  merely  go 
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unpunished  till  Congress  choose  to  denounce  it  as  a  crime, 
and  provide  what  Court  should  try  it. 

And  for  this  reason,  can  limited  Courts  like  this,  under  a 
limited  government  like  that  of  the  United  States,  assume, 
that  because  the  people  and  the  States  have  empowered  Con- 
gress to  regulate  commerce,  and  define  piracies  and  felonies 
committed  on  the  high  seas,  and  given  to  its  Courts  authority 
over  all  cases  of  admiralty  and  maritime  jurisdiction,  the 
offences  connected  with  these  matters  are  sufficiently  defined 
in  the  Constitution  itself?    Surely  not. 

The  next  question  to  be  examined  in  detail,  and  with  the 
care  its  deep  interest  to  the  State  and  the  general  government 
deserves,  is,  whether  the  conduct  described  in  this  indict- 
ment, though  at  a  place  where  the  powers  of  Congress  may 
reach  for  commercial  purposes,  can  be  regarded  as  a  crime 
by  this  Court,  unless  it  has  been  clearly  so  declared  by  the 
Constitution,  or  a  treaty,  or  an  act  of  Congress,  and  its  trial 
devolved  on  us  ? 

Various  decisions  have  been  made,  which  hold  that  some 
act  of  Congress,  or  at  least  the  Constitution  or  a  treaty,  must 
expressly  define  a  crime  and  grant  jurisdiction  over  it  to  the 
Circuit  Court,  before  the  latter  can  sustain  an  indictment 
for  any  conduct  supposed  to  violate  the  public  rights  or  pub- 
lic peace. 

And,  in  accordance  with  these,  it  has  been  further  held, 
that  a  matter  must  be  presented  to  a  Court  of  the  United 
States  in  some  authorized  form,  before  it  becomes  a  case 
under  the  Constitution  or  laws.  Osbom  v.  7%6  Batik  of 
the  UnUed  States,  9  Wheat  738 ;  I  Pet.  511. 

The  decisions,  above  referred  to,  proceed  upon  the 
ground,  that  the  general  government  itself  is  one  of  limited 
powers,  and  hence  possesses  no  authority  to  punish  con- 
duct, beyond  what  is  expressly  granted  to  it,  or  is  necessary 
and  proper  to  carry  into  effect  what  is  expressly  granted. 
That  it  hence  follows,  no  conduct  can  be  declared  a  crime 
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by  Congress,  which  does  not  come  within  such  power. 
That  the  Constitution,  being  an  organic  instrument  and  form 
of  government  for  general  purposes,  does  not  usually  estab- 
lish Courts,  and  limit  their  jurisdiction,  and  parcel  out  among 
them  and  define  various  offences,  but  leaves  that  duty  to 
Congress.  The  definition  of  treason  in  the  3d  article  and  2d 
section,  is  almost  the  only  exception. 

It  is  furthermore  held,  that  if  Congress  does  not  declare 
particular  acts  to  be  offences,  and  prescribe  the  extent  of 
punishment  and  place  of  trial,  though  the  subject-matter  is 
within  the  powers  granted  to  the  general  government,  no 
particiilar  Court  has  any  right  to  try  a  person  for  doing  these 
acts,  or  affix  any  punishment  to  them,  as  every  Court  under 
the  general  government  is  limited  to  the  trial  and  punishment 
of  such  matters,  and  such  only  as  Congress  has  been  pleased 
to  confide  to  it.  3  Wheat  389 ;  4  Ibid.  407 ;  Rhode  Island 
v.  Massachusetts,  12  Pet  657,  721 ;  3  Kent,  C.  333,  341, 
364 ;  1  Kent,  C.  363. 

It  has  been  repeatedly  held,  that  though  certain  powers 
are  granted  to  the  general  government,  it  is  considered  that 
no  acts  done  against  them  can  usually  be  punished  as  crimes 
without  specific  legislation.  Thus,  it  is  said,  '^  The  legisla- 
tive authority  of  the  Union  must  first  make  an  act  a  crime, 
affix  a  punishment  to  it,  and  declare  the  Court  that  shall 
have  jurisdiction  of  the  offence."  See  United  States  v.  Hud- 
son 6f  Cowdin,  7  Cranch,  34,  Johnson,  J. ;  4  DaU.  10,  in  note 
to  Stanly  v.  Bank  of  North  America. 

And  again,  that  acts  of  Congress,  as  well  as  the  Constitu- 
tion, must  generally  unite  to  give  jurisdiction  to  a  particular 
Court  1  Kent,  C.  294;  4  DalL  8;  Clarke  v.  Bazadone,  I 
Cranch,  212 ;  Mclniire  v.  Wood,  7  Cranch,  604 

The  Circuit  Courts  cannot  act,  unless  the  power  is  con- 
ferred by  Congress.  4  Wash.  C.  C.  383 ;  Barry  v.  Mercein, 
6  How.  103.  It  is  unlike  the  king  in  England,  who  has 
divided  all  his  judicial  power  among  his  several  Courts. 
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So,  generally,  it  is  not  enough  to  constitute  an  act  a  crime, 
that  it  is  opposed  to  some  law  or  the  Constitution,  unless 
they  declare  it  to  be  criminal  or  punishable.  It  often  is  but 
a  civil  injury  or  wrong.  Evans  ▼.  Faster^  1  N.  Hamp. 
374.  Though  in  many  cases,  from  the  nature  of  the  opposi- 
tion or  violation  of  a  law,  it  may  be  criminal  on  common  law 
principles,  in  other  cases  it  would  not  be.  « 

Is  it  then  an  offence  under  the  Constitution  by  construction 
and  a  resort  to  any  common  law  principle?  In  Es parte 
BoUman  4*  Swartwaut,  4  Cranch,  75,  93,  the  true  guide  m 
answering  this  question  is  given.  "  Courts,  which  originate 
in  the  common  law,  possess  a  jurisdiction,  which  must  be 
regulated  by  the  common  law,  until  some  statute  may  change 
their  established  principles ;  but  Courts  which  are  created  by 
written  law,  and  whose  jurisdiction  is  defined  by  written  law, 
cannot  transcend  that  jurisdiction."  Marshall,  Ch.  J.,  and 
p.  102,  Johnson,  J. 

Treason  is  defined  in  the  Constitution ;  but  when  cases 
are  not  clearly  within  it.  Courts  will  leave  them  to  "  receive 
such  punishment  as  the  legislature  in  its  wisdom  may  pro- 
vide,   p.  127. 

It  may  also  be  deemed  an  exception  to  the  requirement  of 
a  specific  act  of  Congress  in  every  case,  and  for  all  purposes, 
if  the  Constitution  or  a  treaty  should  define  a  crime  with  pre- 
cision, as  the  former  does  treason,  and  the  latter  do  at 
times  the  crimes  where  surrenders  shall  be  made,  and  in  the 
latter  the  matter  should  also  be  within  the  authority  of  the 
treaty  making  power.  [See  the  Extradition  treaties  with 
France  and  England.]  But  unless  they  went  further  and 
in  the  Constitution  or  treaty,  or  elsewhere,  designated  the 
Court  or  magistrate  to  try  or  examine  the  ofience,  that  must 
still  be  done  by  legislation,  or  the  jurisdiction  in  any  partic- 
ular Court  could  not  be  sustained.  [See  case  of  the  British 
Prisoners,  ante,  p.  66.]  For  all  the  Courts  of  the  United 
States  being,  as  before  explained,  formed  under  a  Constitu- 


OCTOBER  TERM,  1846.  487 

The  United  States  v.  The  New  Bedford  Bridge. 


tion  of  limited  powers,  and  being  Courts  of  limited  jurisdic- 
tion, a  case  must  come  within  what  is  confided  to  any  one 
of  them  before  they  can  try  it.  The  grant  in  the  Constitu- 
tion of  judicial  power  does  not  vest  it  in  any  Court.  But 
by  another  clause  it  is  vested  in  the  Supreme  Court  and 
such  inferior  Courts  as  Congress  may  from  time  to  time  es- 
tablish. 

Congress,  therefore,  must  say  how  much  or  what  shall 
vest  in  one  inferior  Court,  and  what  in  another ;  and  how 
much  by  one  act,  and  when  the  residue. 

In  Limngsian  v.  Van  Ingerty  1  Paine,  45,  the  Court 
holds,  that  when  an  action  at  law  is  given  in  Circuit  Courts, 
it  does  not  follow  that  it  may  enjoin  on  the  equity  side,  as 
no  such  express  grant  of  jurisdiction  is  made;  but  it  has 
been  given  since  by  act  of  Congress  in  1819.  There  is  no 
power  even  in  civil  matters  in  this  Court  to  take  cognizance 
of  them,  unless  an  act  of  Congress  has  given  it.  1  Paine, 
48,  49.  If  so  limited  in  civil  cases,  it  is  a  fortiori  in  crimi^ 
nal  cases. 

Courts  when  established,  get  only  what  is  conferred  on 
them  by  Congress,  and  not  what  is  in  the  Constitution  given 
to  Congress,  except  some  jurisdiction  which  is  there  given  to 
the  Supreme  Court,  and  will  soon  be  referred  to  in  detail. 
Much  power  remains  dormant  in  Congress,  which  it  is  not 
expedient  to  exercise  at  particular  periods,  or  about  which 
Congress  have  not  yet  agreed  how  to  legislate.  1  Paine,  61 ; 
4  Wash.  C.  C.  383. 

To  enable  this  Court  to  act,  a  case  must  not  only  fall 
within  the  judicial  power  of  the  United  States,  as  conferred 
by  the  Constitution,  but  jurisdiction  over  it  must  have  been 
conferred  on  the  Circuit  Court  by  some  act  of  Congress. 
Conkling,  Prac.  69, 88.  Such  cases  alone  are  those  described 
in  the  Judiciary  Act,  as  "  cognizable  under  the  authority  of 
the  United  States."    2  Dall.  297. 

The  same  doctrine  prevails  as  to  a  mandamus,  except  in 
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the  District  of  Columbia.   Mclntire  v.  Wood,  7  Cranch,  604 ; 
12  Pet.  624. 

So  as  to  suits  by  the  first  United  States  Bank,  the  act 
of  incorporation  being  silent.  Bank  of  United  States  ▼. 
DevereauXy  6  Cranch,  61.  So  as  to  crimes,  TTie  United 
States  T.  Hudson^  7  Cranch,  32 ;  TVie  United  l^ates  v.  Be- 
vans,  3  Wheat,  a'^6 ;  United  States  v.  Wiltberger,  5  Wheat 
76 ;  United  States  v.  SmUh,  Ibid.  153,  167 ;  6  Mason,  C.  C. 
300 ;  12  Pet.  73;  4  Dall.  10 ;  3  Kent,  C.  363. 

It  continues  in  this  way  till  Congress  calls  into  action  its 
otherwise  dormant  powers,  which,  as  before  remarked,  it 
evokes  slowly,  but  seldom  fully.  6  Wheat  116,  note;  Conk. 
Pr.  70,  71 ;  10  Wheat  190. 

Indeed  we  must  look  entirely  to  the  Constitution,  treaties, 
and  acts  of  Congress,  to  see  what  constitutes  an  offence  in  this 
Court 

The  United  States  has  no  unwritten  code  to  give  it  juris- 
diction, though  the  common  law,  as  before  remarked,  may 
be  resorted  to  for  analogies  and  definitions,  where  jurisdic- 
tion is  conferred. 

Over  civil  cases  in  admiralty,  jurisdiction  is  expressly 
given  to  the  District  Courts  by  Congress  by  a  general  grant, 
and  to  Circuit  Courts  an  appeal  in  them,  but  not  over  crim- 
inal cases  in  admiralty,  either  to  the  District  or  Circuit  Courts. 
Jurisdiction  cannot  be  exercised  over  the  last,  except  as  par- 
celled out  and  granted  by  particular  acts  of  Congress,  or  by 
some  general  transfer  to  this  Court  of  all  cases  of  a  criminal 
character  in  admiralty.  Conk.  Prac.  82,  83 ;  6  Wheat  76 ; 
3  Ibid.  387. 

The  only  cases  contrary  to  this,  are  The  United  States  v. 
Coolidge,  1  Gall.  488,  496,  overruled  in  1  Wheat  416 ;  and 
dicta  in  De  Lovio  v.  Boit,  2  Gall.  388,  470,  and  remarks  in 
the  note  to  6  Wheat  1 16,  and  in  4  Dall.  429,  by  Justice  Wash- 
ington. If  concurrent  jurisdiction  is  given  to  State  Courts  in 
some  cases^  then  the  exclusive  jurisdiction  in  the  Circuit 
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Courts  is  thus  far  modified.  Houston  v.  Moarcj  5  Wheat  29. 
And  a  judgment  in  either,  is  probably  a  bar  to  a  suit  in  the 
other.  Ibid. ;  11  John.  619.  But  a  mere  arrest  is  not  a  bar. 
1  Gall.  1. 

So  a  Circuit  Court  has  no  cognizance  of  military  offences, 
that  being  by  law  conferred  on  courts  martial.  Ibid. ;  3  Kent, 
C.  341.  That  is,  probably,  if  happening  on  the  high  seas. 
1  Kent,  C.  362;    Opinion  of  Attorney  General,  114,  120. 

I  acquiese  in  these  principles  and  in  this  course  of  reason- 
ing, as  the  safest  and  soundest  in  our  complicated  system  of 
government,  and  one  which  has  the  sanction  not  only  of  the 
contemporaneous  construction  to  this  effect,  placed  on  it  by 
some  of  the  framers  of  the  Constitution,  afterwards  seated 
on  the  bench  of  the  Supreme  Court,  but  of  succeeding  times, 
and  of  many  of  the  statesmen  and  jurists  of  the  last  half 
century. 

It  is  an  exception  to  a  part  of  this  reasoning  for  the  pre- 
vious action  of  Congress,  where  the  Constitution  itself  pro- 
vides for  a  Supreme  Court,  and  declares  some  of  the  mat- 
ters which  shall  belong  to  its  jurisdiction^  and  hence  takes 
from  Congress  any  power  to  dispense  with  such  a  tribunal, 
or  to  confer  the  trial  of  those  specified  topics  on  any  other 
tribunal.    See  Article  3,  $  1,  2. 

Thus,  ^[  The  judicial  power  of  the  United  States  shall  be 
vested  in  the  Supreme  Court,  and  in  such  inferior  Courts  as 
the  Congress  may  from  time  to  time  ordain  and  establish." 
See.  1. 

And,  ''In  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls,  and  those  in  which  a  State  shall  be  a 
party,  the  Supreme  Court  shall  have  original  jurisdiction. 
This  last  has  been  amended.  (Amendment  11.)  In  all  the 
other  cases  before  mentioned,  the  Supreme  Court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  ex- 
ceptions and  under  such  regulations  as  the  Congress  shall 
make."    Sec.  2. 
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This  prevents  Congress  from  conferring  original,  or  any  but 
appellate  jurisdiction  on  the  Supreme  Court  in  any  cases 
except  those  specified.  Marbury  v.  Madison^  1  Cranch,  137, 
173;  3  Cro.  76 ;  7  Wheat  42 ;  3  Dall  17. 

And  it  is  another  exception,  or  perhaps  more  properly 
speaking,  an  incident  to  the  establishment  of  such  a  Court 
and  other  inferior  Courts  under  the  Constitution,  that  they, 
like  the  legislative  bodies  of  the  Senate  and  House  of  Repre- 
sentatives, possess  authority  to  punish  for  contempts  in  the 
transaction  of  the  business  entnisted  to  them. 

It  is  considered  an  authority  inherent  in  such  bodies  ap- 
purtenant and  indispensable,  never  necessary  under  any 
other  governments  to  be  conferred  by  particular  laws,  though 
open  as  this  has  been  to  subsequent  legislation,  modifying 
and  regulating  it,  as  was  done  after  Judge  Peck's  impeach- 
ment, in  respect  to  Courts.  See  Anderson  v.  Dunn,  6  Wheat 
204;  7  Ibid.  45;  Act  3d,  March,  1831;  4  John.  R.  317; 
9  John.  R.  396 ;  United  l^ates  v.  Hudson  ^  Goodwin,  7 
Cranch,  33,  34 ;  6  John.  R.  367;  14  East,  1 ;  6  Dow,  P.  R. 
166 ;  4  Cranch,  94. 

Having  thus  seen  that  this  indictment  cannot  be  sustained 
in  this  Court,  imless  some  law  of  the  United  States  has  de- 
clared it  to  be  a  crime,  and  given  to  this  Court  jurisdiction 
over  it,  a  necessity  exists  in  the  next  place  to  examine 
whether  any  portions  of  the  Constitution,  or  treaties,  or  acts 
of  Congress  have  in  fact  done  this ;  whether  any  of  them 
have  really  prohibited  as  crimes  such  acts  as  those  of  the 
respondents,  and  empowered  this  tribunal  to  punish  them. 

It  is  more  convenient  often,  and  therefore  I  am  inclined  to 
consider  these  last  questions  together,  as  they  depend  on  like 
principles  and  precedents.  I  do  not  understand  it  to  be  con- 
tended that  any  part  of  the  Constitution,  or  treaties,  or  acts 
of  Congress  specifically  declares  the  placing  such  obstruc- 
tions as  those  in  navigable  tide  waters  like,  those  at  New 
Bedford,  to  be  a  nuisance,  or  any  other  olSence  against  the 
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United  States,  and  punishable  by  fine  or  otherwise  in  this 
Court  But  the  reliance  is  chiefly  on  general  provisions  and 
principles  involved  in  them,  supposed  to  be  comprehensive 
enough  to  include  this  case. 

The  discussion  on  this  branch  of  the  case  has  taken  a 
very  wide  range,  and  will  receive,  as  it  requires,  some  detail 
in  its  consideration,  in  order  to  cover  the  whole  ground. 

I  am  not  aware  of  any  clauses  in  the  Constitution,  relied 
on  so  much  for  this  purpose,  as  that  in  section  8th,  article  1st, 
which  provides  that  "  Congress  shall  have  power  "  "  to  reg- 
ulate commerce  with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes ;  "  and  that  in  the  second 
section  of  article  3d,  declaring  that  ''  the  judicial  power 
shsJl  extend  to  all  cases  in  law  or  equity  arising  under  this 
Constitution,  the  laws  of  the  United  States  and  treaties 
made,  or  which  shall  be  made  under  their  authority,"  and 
"  to  all  cases  of  admiralty  and  maritime  jurisdiction." 

We  will  therefore  examine  the  effect  of  these  clauses  first. 
It  will  be  seen  that  both  of  them  relate  to  the  powers  con- 
ferred on  Congress  by  the  people  of  the  States,  and  not  to 
the  powers  conferred  by  Congress  on  any  of  the  Courts  of 
the  United  States. 

They  merely  prescribe  the  extent  to  which  Congress  may 
go  in  legislating  as  to  commerce,  and  instead  of  themselves 
providing  for  details  in  the  Constitution,  they  wisely  leave 
to  Congress  to  make  such  regulations  as  to  commerce  as  it 
shall  deem  useful  and  proper,  to  define  what  shall  be  crimes 
against  it,  and  declare  how  they  shall  be  punished,  and  in 
what  Courts.     United  States  v.  Coombs,  12  Pet.  72. 

They  proceed,  also,  to  authorize  Congress  in  express  terms 
^'  to  define  and  punish  piracies  and  felonies  committed  on 
the  high  seas,  and  offences  against  the  law  of  nations,"  (8th 
section),  but  do  not  attempt  it  in  the  Constitution  itself. 

It  will  be  manifest  from  all  the  expressions,  no  less  than 
firom  the  character  of  the  instrument  as  a  more  general 
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frame  of  gOTemment,  and  Dot  one  filling  up  and  providing 
for  details  of  legislation,  that  these  clauses  lay  down  rules 
as  to  the  powers  of  Congress,  rather  than  the  powers  of  this 
Court  and  its  jurisdiction. 

It  leaves  the  latter  powers  as  they  should  be  left,  to  the 
discretion  of  Congress  and  the  public  necessities  and  welfare, 
as  these  may  from  time  to  time  require  Congress,  within  the 
scope  of  the  authority  thus  conferred  on  it,  to  define  and 
parcel  out  for  trial  whatever  it  may  deem  unlawful  and 
properly  punishable  by  the  judicial  tribunals  of  the  United 
States. 

Judge  Chase  says  in  a  note  to  Stanly  v.  7%6  Bank  of  North 
America,  4  Dall.  10,  "  The  notion  has  frequently  been  en- 
tertained, that  the  federal  courts  derive  their  judicial  power 
immediately  from  the  Constitution,  but  the  political  truth  is, 
that  the  disposal  of  the  judicial  power,  except  in  a  few  spe- 
cified instances,  belongs  to  Congress.  If  Congress  has  given 
the  power  to  this  Court,  we  possess  it,  not  otherwise  ]  and  if 
Congress  has  not  given  the  power  to  us  or  any  other  Court, 
it  still  remains  at  the  legislative  disposal,"  and  concludes  it 
is  not  best  for  Congress  at  once  to  go  as  far  as  it  may.  3 
Wheat  387.    See  cases  before. 

And  such  would  seem  to  be  the  conclusion  as  to  crimes  by 
the  admiralty  law,  by  like  analogies  and  reasons,  except  for 
the  expression  before  referred  to  in  the  Constitution,  saying 
that  the  judicial  power  shall  extend  ''  to  all  cases  of  admi* 
ralty  and  maritime  jurisdiction." 

But  that  is  only  one  of  the  enumerated  subjects  like  that 
"  to  regulate  commerce,"  which  before  belonged  to  the  sove- 
reign control  of  each  State,  and  which  by  the  Constitution 
it  was  provided  should  be  thereafter  placed  under  the  con- 
trol of  the  general  government,  and  be  acted  on  by  its  judi- 
cial tribunals.  Ch.  J.  Marshall  says  in  Bevan^s  case,  3 
Wheat.  387,  "  It  proves  the  power  of  Congress  to  legislate  in 
this  case,  not  that  Congress  has  exercised  the  power."   After 
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that  provision,  it  was  still  necessary,  in  order  to  enable  one  of 
its  tribunals  to  try  cases  of  admiralty  and  maritime  jurisdic- 
tion, whether  civil  or  criminal,  to  confer  such  authority  on 
them  to  try  all  such  cases,  or  to  try  only  that  portion  of 
them,  which  Congress  might  then  choose  to  legislate  on,  and 
define  and  entrust  to  such  tribpnals. 

The  same  necessity  existed  for  the  action  of  Congress  in 
this  respect,  as  in  respect  to  another  enumerated  grant  to  the 
judicial  power  over  controversies  "  between  citizens  of  differ- 
ent States."  No  court  after  being  created  by  Congress  could 
have  ventured  to  try  such  a  case,  under  that  grant  merely 
in  the  Constitution,  without  some  legal  provision,  conferring 
that  particular  power  on  that  Court 

And  so  as  to  ''  all  cases  in  law  or  equity  arising  under  this 
Constitution,  "  the  laws  of  the  United  States,  and  treaties 
made  or  which  shall  be  made  under  their  authority,"  though 
placed  within  the  judicial  power  of  the  Union  rather  than  of 
the  States,  not  one  of  those  cases,  whether  of  a  civil  or  crim- 
inal character,  could  be  tried  by  any  particular  Court  of  the 
United  States,  till  an  act  of  Congress  empowered  that  Court 
in  particular  to  try  it,  with  the  exception  before  alluded  to 
of  cases  affecting  ''ambassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  State  shall  be  a  party,"  and 
which  with  appeals  are,  by  the  Constitution  itself,  conferred 
on  the  Supreme  Court 

The  convention  knew  that  admiralty  power  under  the  ' 
Confederation  bad  been  exercised  by  each  State,  except  at  , 
times  as  to  prizes.  1  Mad.  Pap.  91,  105 ;  2  Ibid.  712.    They 
knew  that  in  order  to  produce  uniformity  and  regulate  com- 
merce, the  power  should  thenceforward  be  exercised  by  the 
general  government    Hence  in  the  early  drafts  of  the  Con- 
stitution to  the  Supreme  Court  was  given  jurisdiction  over 
'*  all  cases  of  admiralty  and  maritime  jurisdiction."    2  Mad. 
Pap.  743,  744,  and  it  was  to  be  original  there  at  first. 
The  convention  was  at  first  opposed  to  having  any  Courts 
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but  State  tribunals  and  a  Supreme  Court  of  the  United 
States ;  and  after  letting  the  former  try  all  cases,  permitted 
appeals  to  the  Supreme  Court  It,  therefore,  at  first  gave 
also  to  that  Supreme  Court  admiralty  and  maritime  juris- 
diction, as  being  a  matter  not  suitable  for  the  State  tribunals, 
and  at  one  time  struck  out  entirely  any  power  in  Congress 
to  establish  "inferior  Courts."  Ibid.  729.  At  last  it  restored 
inferior  Courts,  and  gave  to  the  Supreme  Court  still  jurisdic- 
tion over  admiralty  cases  and  others  now  in  the  Constitution 
granted  to  the  judicial  power.  But  it  provided,  that  in  other 
cases,  except  the  trial  of  the  President  when  impeached, 
jurisdiction  might  be  devolved  on  inferior  tribunals.  2  Mad« 
Pap.  1238.  Towards  the  close  (p.  1566)  it  assumed  the  pres- 
ent form,  and  the  jurisdiction  of  "  the  judicial  power  "  was 
extended  to  admiralty  cases,  rather  than  that  of  the  Supreme 
Court 

But  what  is  decisive,  that  in  doing  this  they  did  not  mean 
to  adopt  the  whole  admiralty  code,  criminal  and  civil,  and 
confer  jurisdiction  over  it  on  any  particular  Court,  but  leave 
that  to  Congress ;  as  it  might  find  it  expedient,  to  define  or 
adopt  parts  of  it  from  time  to  time,  it  proceeded  in  another 
clause  expressly  to  authorize  Congress  to  make  definitions  of 
piracies  and  maritime  felonies.  This  would  have  been  unne- 
cessary and  improper,  if  the  whole  admiralty  code  as  to 
crimes  had  already  been  adopted. 

The  reasons  for  this  were,  that  different  punishments  in 
different  States  existed  for  these  felonies,  aipd  as  they  were 
under  admiralty  power,  and  refer  to  foreign  commerce,  and 
are  vague  at  common  law,  it  was  best  to  enable  Congress  to 
make  them  more  certain.  3  Mad.  St  Pa.  1348, 1349,  and  in 
the  Federalist,  No.  42,  it  is  also  said,  "But  neither  the 
common  nor  the  statute  law  of  that  [Great  Britain]  or  any 
other  nation,  ought  to  be  a  standard  for  the  proceedings  of 
this,  unless  previously  made  its  own  by  legislative  adoption." 
No.  42,  by  Madison. 
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When  all  the  powers,  not  expressly  granted  to  Congress, 
or  not  necessary  and  proper  to  carry  those  granted  into  effect, 
are  reserved  cautiously  to  the  people  and  the  States,  it  would 
hardly  answer  to  enlarge  the  powers  of  Courts  by  a  very 
broad  construction. 

If  the  immediate  delegates  of  the  people  were  to  be  strictly 
restrained,  much  more  should  "be  their  delegates  in  the  ju- 
diciary, whose  members  are  not  subject  to  re-elections  and 
short  terms  of  office. 

These  clauses,  then,  not  seeming  to  grant  these  powers  to 
this  Court,  but  rather  to  Congress,  can  they  be  aided  so  as  to 
make  out  the  definition  of  a  crime  in  this  case,  and  confer 
the  trial  of  it  on  this  Court  by  a  resort  to  any  other  clause  of 
the  Constitution  or  to  the  common  law,  or  the  admiralty  law 
in  connection  with  the  Constitution  1 

Looking  for  a  constitutional  definition  of  the  present  of- 
fence, and  the  power  conferred  on  this  Court  over  it,  and 
nothing  being  found  done  or  completed  in  either  of  the  great 
and  leading  clauses  on  this  subject,  that  have  already  been 
considered,  it  was  not  likely  to  have  been  done  in  any  other 
clauses,  if  not  accomplished  in  those  already  examined, 
80  important  and  so  germain  to  the  subject.  It  belonged  to 
topics  of  commerce  and  admiralty  jurisdiction,  and  to  the 
power  of  Courts  rather  than  other  matters,  unless  we  were 
justified  in  expecting  the  unqualified  adoption  of  some  whole 
code  of  laws  in  a  Constitution.  Had  there  been  a  provision  in 
it  like  that  of  our  ancestors  at  Plymouth  Rock,  respecting  the 
Mosaic  code,  directing  the  laws  of  any  country  or  sovereign 
to  be  in  force  till  Congress  could  make  better  ones,  and  of- 
fences under  them  to  be  prosecuted  in  any  Courts  created  by 
Congress,  the  difficulty  in  this  case  would  have  been  cured, 
if  the  conduct  of  the  respondents  should  amount  to  an  offence 
under  those  laws.  Or  had  there  been  a  provision  of  a  like 
tenor,  adopting  the  common  law,  or  the  civil  law,  or  the 
admiralty  law,  as  a  whole,  and  placing  the  execution  of 
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them  in  charge  of  this  Court,  then  our  jurisdiction  would  be 
clear,  if  the  acts  complained  of  were  made  an  offence  under 
and  by  them. 

But  no  such  clause  exists,  and  none  was  likely  to  exist  for 
reasons,  some  of  which  have  already  been  alluded  to,  and 
others  that  will  occur  to  every  reflecting  mind. 

Beside  the  circumstance,  that  a  Constitution  is  generally 
designed  to  regulate  the  legislative  department,  as  well  as 
others,  rather  than  to  make  the  laws  themselves,  it  is  obvious 
from  the  great  extent  of  territory  and  different  systems  of 
jurisprudence  and  numerous  people  to  be  operated  upon  by 
laws  of  the  United  States,  that  their  agents  could  not  find 
time  in  one  convention  to  make  a  Constitution  and  code  of 
laws  also,  or  consider  how  much  of  any  existing  code  it 
was  best  to  adopt  absolutely.  That  they  were  not  dele- 
gated to  meet  for  the  latter  purpose ;  that,  therefore,  they 
did  not  attempt  it ;  and  consequently,  instead  of  doing  it  or 
adopting  any  general  code  as  a  guide,  they  merely  empow- 
ered Congress  within  certain  limits  to  legislate  on  certain 
topics,  and,  with  a  view  to  prevent  an  interregnum,  left  of 
course  the  State  laws  in  force  till  Congress  should  do  this, 
except  where  prohibiting  expressly,  or  by  strong  impUcation, 
the  further  action  of  the  States  on  certain  subjects. 

Nor  was  the  convention  which  formed  that  instrument 
ripe  and  ready  to  adopt  absolutely  even  the  common  law, 
much  less  the  civil  or  admiralty  law,  with  all  their  details 
and  with  many  uncertainties  and  much  vagueness,  as  to  their 
extent  at  different  dates,  and  discriminating  from  which  date 
they  should  be  regarded,  as  taking  effect.  5  Wheat.  182, 
by  Livingston.  The  different  States  had  conducted  differ- 
ently as  to  each  of  them ;  some  introducing  the  common  law 
as  existing  when  their  ancestors  first  emigrated  hither ;  some 
as  existing  at  the  Revolution;  and  some,  with  large  exceptions 
from  it  at  both  periods,  of  what  did  not  accord  with  our  situ- 
ation and  habits  and  new  form  of  government. 
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Again,  some  had  adopted  much  of  the  civil  law  in  their 
Courts  of  Equity  and  Courts  of  Probate,  and  others  but 
little,  and  that  only  as  an  appurtenant  to  their  common 
law  tribunals  and  jurisdiction,  and  some  from  their  inte- 
rior position,  had  adopted  nothing  of  the  admiralty  law, 
and  others  little  if  any  of  it  as  existing  peculiarly  on 
the  continent  of  Europe,  and  others  more  or  less,  per- 
haps, of  what  prevailed  in  England  at  the  time  of  our  Rev- 
olution. 

Hence  it  was  wise  not  to  wrangle  and  divide,  as  they 
must)  by  attempting  to  introduce,  by  means  of  the  Constitu- 
tion, the  common  law  of  England,  or  of  any  one  State,  or  of 
all  the  States,  so  far  as  it  might  be  in  force  in  all.  The  un- 
certainty, as  to  its  extent,  the  difficulty  of  fixing  it  in  cases 
of  doubt,  and  the  specific  or  general  exclusion  of  all  parts  of 
it  not  suitable  to  our  condition,  were  matters  too  formidable 
to  be  encountered  in  connection  with  their  other  great  labors. 
It  is  also  very  inconvenient  to  adopt  in  any  Constitution  any 
code  as  a  part  of  the  law  of  the  land,  without  at  the  same 
time  proceeding  to  make  it  alterable  by  legislation  alone,  as 
the  interests  and  wants  and  experience  of  society  might  re- 
quire. Otherwise  the  smallest  change,  however  urgent, 
could  not  be  effected,  but  with  all  the  delay,  expense,  and 
formality  of  amending  a  Constitution,  or  the  whole  organic 
form  of  government  for  a  great  people. 

Hence  the  common  law  of  England  has  been  considered 
as  not  put  in  force,  directly  or  indirectly,  by  means  of  any 
clause  in  the  Constitution  of  the  United  States,  so  as  to 
create,  make,  or  help  to  make,  any  thing  an  ofience,  which 
has  not  been  made  so  by  the  Constitution  itself,  or  acts  of 
Congress  passed  under  it.  Duponceau  on  Jur.  of  Courts  of 
United  States,  p.  9,  says :  "  The  common  law  of  the  United 
States  is  no  longer  the  source  of  power  ox  jurisdiction,  but 
the  means  or  instrument  through  which  it  is  exercised."  See 
also  Wheaim  v.  Peters,  8  Pet.  691,  658 ;  UnUed  States  v. 
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Warrta,  2  Dall.  384 ;  1  Tucker's  Black.  378,  notes ;  Serg.  on 
Const  Law,  274;  Federalist,  No,  42;  1  Mcliean,  C.  C.  464; 

2  McLean,  C.  C.  433 ;  2  Burr's  Trial,  437,  482 ;  Darr^s  case, 

3  How.  103,  106 ;  1  Wheat.  416 ;  Duponceau  on  Jur.  of  C. 
of  United  States,  Pref.  14;  Goodenough  on  Am.  Juris.  276; 
1  Kent,  Com.  318,  319 ;  1  Story,  Com.  on  Const.  132,  137, 
141 ;  4  Cranch,  76 ;  7  Cranch,  32 ;  9  Cranch,  333 ;  2  Brock. 
477;  2  Pet  144,  446;  11  Pet  176 ;  12  Pet  624.  Contra, 
The  Regulus,  1  Pet  Admiralty,  213 ;  Ibid.  229,  note ;  4  Dall. 
429,  Justice  Washington. 

And  however  Courts  may  properly  resort  to  the  common 
law  to  aid  in  giving  construction  to  words  used  in  that  Con- 
stitution and  those  laws,  (  United  States  v.  Palmer,  3  Wheat 
610,  e.  g.  "robbery,")  the  body  of  the  common  law,  as  such, 
does  not  alone  give  jurisdiction  in  any  case,  and  enable  the 
Court  to  declare  any  acts  to  be  offences  under  the  United 
States  and  to  try  them,  where  the  Constitution  and  the  acts 
of  Congress  have  been  silent  concerning  them.  7  Cranch, 
32;  1  Wheat  416 ;  3  Wheat  336 ;  6  Wheat  76.         ^ 

At  the  same  time  in  deciding  on  private  rights  in  civil  cases, 
which  must  often  be  according  to  the  laws  of  the  respective 
States,  the  common  law  will  govern  us  so  far  as  it  is  in  force 
in  each  State.  1  McLean,  C.  C.  464 ;  United  States  v.  Lan- 
caster, 2  Ibid.  431 ;  10  Wheat.  168.  But  it  will  be  as  the 
law  of  that  State  rather  than  of  the  United  States. 

So  as  to  the  admiralty  law,  as  a  code  in  civil  or  criminal 
matters,  it  is  not  adopted  and  put  in  force  in  this  Court  by 
any  part  of  the  Constitution.  But  Congress  is  merely  au- 
thorized to  confer  jurisdiction  on  its  Courts  in  cases  arising 
Sider  that  law,  though  it  has  not  yet  done  so  except  to  the 
istrict  Court  in  civil  cases,  as  we  have  already  shown. 

There  being  no  definition  of  this  particular  offence  as  a 
crime  in  the  Constitution,  and  no  right  to  aid  it  in  such  a 
definition  by  the  common  or  the  admiralty  law,  and  there 
being  also  no  grant  in  the  Constitution  to  this  Court  to 
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exercise  jurisdiction  over  it,  but  only  a  grant  to  Congress  to 
legislate  upon  such  matters,  the  next  inquiry  is,  has  this 
defect  been  supplied  by  any  provision  in  any  treaty  made  in 
pursuance  to  the  Constitution  1 

A  treaty  being,  by  the  6th  article  of  the  Constitution  itself, 
declared  to  be  '^  the  supreme  law  of  the  land,"  it  will  govern 
this  case  if  full  and  detailed  upon  it. 

Sometimes  treaties  may  require  no  appropriations  to  carry 
them  into  effect,  or  any  change  of  existing  laws,  being 
minute  enough  and  explicit  enough  to  be  enforced  without 
any  new  or  additional  provision,  and  in  such  case,  it  may  be 
the  duty  of  the  judicial  tribunals  to  execute  them  without 
any  act  of  Congress.    See  British  Prisoners,  ante,  p.  66. 

In  other  cases  and  generally,  modified,  or  at  least  declara- 
tory, laws  will  be  first  necessary.    Ibid. 

But  there  is  no  pretence  here  that  any  treaty  between  this 
country,  and  any  other,  stipulates  that  obstructions  like  the 
bridge  of  the  respondents  and  its  consequences  shall  be 
deemed  an  offence,  and  be  punished  by  this  Court  on  account 
of  itsT  injury  to  alien  friends  and  their  vessels  in  entering  and 
departing  from  our  ports  and  harbors. 

Such  obstructions,  however,  may  be  prejudicial  to  foreign- 
ers, and  to  their  rights  under  treaties  if  allowing  trade  and 
navigation  here  to  be  interrupted,  whether  the  obstructions 
be  temporary  or  permanent 

But  it  would  be  difficult  to  try  them  as  crimes,  when  no 
where  declared  to  be  so,  or  to  try  them  by  this  Court,  unless 
jurisdiction  over  them  is  in  some  appropriate  manner  clearly 
conferred  on  it.  Such  an  obstruction  seems  to  violate  the  spirit 
of  the  treaty  of  November  19th,  1794,  article  3d,  with  Eng- 
land. It  stipulated  for  each  party  '^  freely  to  pass  and  repass 
by  land  or  inland  navigation,  into  the  respective  territories 
and  countries  of  the  two  parties  on  the  continent  of  Amer- 
ica,"   ''and  to  navigate  all  the  lakes,  rivers,  and  waters 
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thereof,  aod  freely  to  carry  on  trade  and  commerce  with 
each  other."    8  Stat  at  Large,  116. 

It  did  not  admit  vessels  '^  into  seaports,  harbors,  bays,  or 
creeks  of  his  majesty's  said  territories,  nor  into  such  ports 
of  the  rivers  in  his  majesty's  said  territories,  as  are  between 
the  mouth  thereof  and  the  highest  port  of  entry  from  the 
sea,"  except  in  small  vessels  between  Quebec  and  Montreal, 
nor  yield  the  admission  of  British  vessels  from  the  sea  into 
rivers  of  the  United  States  beyond  the  highest  ports  of  entry 
for  foreign  vessels  from  the  sea. 

But  it  meant  to  permit  such  free  navigation  up  to  the 
highest  port  of  entry  here  for  foreign  vessels  from  the  sea ; 
yet  no  clause  has  been  found  in  this  or  any  other  treaty, 
making  obstructions  like  these  crimes,  if  placed  within  the 
limits  of  such  ports  or  below  them,  and  giving  this  Court 
cognizance  of  them. 

Whether  a  civil  action  would  not  lie  in  such  case  for  delay 
and  damage  by  an  alien  friend,  against  the  respondents,  or 
by  one  of  our  own  citizens,  without  any  further  legislation, 
and  under  existing  treaties  and  existing  laws,  is  a  different 
question,  and  one  to  which  some  attention  will  be  given  be- 
fore I  close. 

The  only  other  legitimate  source  of  power  by  this  Court 
over  this  case,  is  some  act  of  Congress.    Conk.  Prac.  57. 

None  giving  it,  eo  nomiiie^  has  been  referred  to ;  none  is 
pretended  to  exist. 

The  one  most  relied  on  in  support  of  it  substantially,  is  that 
of  1789,  which  in  section  11th  gives  to  this  Court  jurisdiction 
^'  of  all  crimes  and  offences  cognizable  under  the  authority  of 
the  United  States,  except  where  this  act  otherwise  provides, 
or  the  laws  of  the  United  States  shall  otherwise  direct"  1 
Stat  at  Large,  79. 

But  this  seems  to  relate  rather  to  the  power  of  the  Circuit 
Court  to  try  this  case,  if  a  crime,  than  to  make  it  a  crime. 

Though  it  is  contended  by  the  counsel  for  the  government. 
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that  it  is  an  adoption  and  grant  to  this  Court  of  jurisdiction 
over  all  offences  which  exist  under  admiralty  and  maritime 
law,  because  all  such  are  "  cognizable  "  under  the  Constitu- 
tion, and  hence  ^' under  the  authority  of  the  United  States," 
and  that  the  acts  now  in  question  are  crimes  by  admiralty 
law.  But  if  the  words  ''cognizable  under  the  authority  of 
the  United  States,"  were  meant  here  to  embrace  all  offences 
over  which  the  judicial  power  was  extended  by  the  Consti* 
tution,  it  would  cover  all  other  offences  under  that  Constitu- 
tion or  treaties,  without  any  acts  of  Congress  being  necessary 
to  define  them  and  confer  jurisdiction  over  them  on  this 
Court. 

Again,  "cognizable  under  the  authority  of  the  United 
States,"  used  here  as  applied  to  a  Court,  means  of  course, 
"  triable,"  or  placed  under  its  jurisdiction  by  the  Constitu- 
tion, or  treaties,  or  laws  of  the  United  States.  See  Kendall 
V.  UnUed  States,  12  Pet.  524,  637,  648. 

The  word  is  so  used  by  Blackstone  in  speaking  of  "  inju- 
ries cognizable  by  the  Courts  Maritime  or  Admiralty  Courts." 
3  Bl.  C.  106. 

So  Bayley,  J.,  says,  ''  I  think  the  true  construction  of  this 
statute  is  to  restrain  the  operation  of  the  4th  section  to  cases 
cognizable  in  the  Superior  Courts.  King  v.  Crisp,  1  Bam. 
&  Aid.  282,  287. 

This  act  might  mean,  that  the  Circuit  Court  should  exer- 
cise jurisdiction  over  all  matters  which  were  made  crimes  by 
the  Constitution  or  laws,  when  no  particular  Court  was  other- 
wise designated  that  should  try  them. 

But  it  still  leaves  the  question  open,  What  is  a  crime  by 
that  Constitution  or  those  laws?  And  till  the  acts  complained 
of  in  this  case  are  declared  to  be  crimes  by  the  Constitution 
or  laws,  this  Court,  though  having  cognizance  of  all  crimes 
which  exist  under  them,  cannot  pronounce  any  acts  to  be 
crimes  within  their  purview. 

A  different  construction,  if  competent  under  the  words  of 
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this  act  of  Congress,  does  not  seem  to  accord  with  its  spirit 
or  cotemporaneous  construction  by  Congress  and  the  Courts. 

It  was  early  seen  that  a  different  course  would  leave  the 
whole  criminal  code  vague,  loose,  undefined  and  uncertaiOi 
where  certainty  in  all  countries  is  most  desirable. 

That  specific  legislation  under  the  general  grant  in  the 
Constitution,  would  be  much  safer  to  property,  liberty  and 
life. 

And  finally,  that  the  construction,  limiting  the  expression, 
^'cognizable  under  the  authority  of  the  United  States,"  to 
what  was  made  cognizable  as  a  crime  by  any  part  of  the  Con- 
stitution  or  by  any  act  of  Congress,  was  more  in  unison  with 
the  strictness  belonging  to  all  criminal  codes. 

Accordingly,  under  this  view,  specific  legislation  at  once 
commenced  defining  special  offences,  which  otherwise  would 
have  been  unnecessary. 

Besides  this,  the  Courts  of  the  United  States  at  once  held, 
as  before  shown,  that  this  kind  of  legislation  was  first  proper 
and  necessary,  in  order  to  make  even  ordinary  offences  ''cog- 
nizable under  the  authority  of  the  United  States,"  so  as  to  be 
tried  by  this  Court.  Other  considerations  tended  to  sustain 
the  idea,  that  this  expression  as  to  "  authority,"  referred  to 
what  was  implicitly  enacted  by  Congress,  or  expressly  de- 
clared in  the  Constitution  to  be  crimes,  rather  than  all  which 
might  possibly  be  done  by  Congress  under  the  Constitution. 
.  Again,  had  Congress  declared,  that  all  acts  criminal  by 
admiralty  and  maritime  law  should  be  so  here,  (and  cer- 
tainly, if  going  further,  had  said,  also,  that  they  should  be 
tried  by  this  Court,  as  offences  under  the  Constitution  of  the 
United  States,)  then,  probably,  they  might  have  been  cog- 
nizable by  us  under  its  "authority,"  in  the  same  way  that 
Congress,  having  conferred  the  trial  of  all  civil  cases  in  admi- 
ralty on  the  District  Courts,  they  are  all  triable  there.  Sim- 
ilar provisions  would  probably  have  been  made  in  both  cases 
if  the  course  meant  to  be  pursued  was  the  same  in  both; 
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and  if  nothing  was  said  as  to  the  kind  of  punishment,  it 
might  perhaps  be  as  the  punishment  was  in  admiralty  gen- 
erally, (or  possibly  by  fine  and  imprisonment,)  and  be  pros- 
ecuted by  indictment  For,  whatever  the  law  declares  to  be 
a  crime,  it  is  said  must  be  prosecuted  here  by  indictment, 
unless  a  remedy  by  information  is  specially  given.  1  Gall. 
3,  177 ;  7  Cranch,  286. 

But  considering  the  jealousy  of  our  ancestors  as  to  Courts 
of  Admiralty,  on  the  ground,  that  except  on  confession,  for 
which  torture  was  once  used,  the  proof  must  be  equal  to  two 
witnesses,  and  that  no  trial  by  jury  was  allowed  till  the  28th 
of  Henry  VIII.,  with  other  reasons  hereafter  alluded  to,  the 
framers  of  the  Constitution  would  not  be  very  likely  to  mean 
to  adopt  its  criminal  code  en  masse.  Under  28th  Henry 
YIIL,  the  definition  of  crimes  remained,  but  not  the  rules  of 
evidence  or  trial  without  a  jury.  5  Dane's  Abr.  342.  And 
though  some  of  the  ancient  objections  to  the  admiralty  are 
obviated  here  by  trial  in  crimes  by  jury,  yet  those  in  respect 
to  its  system  of  proofs  in  criminal  cases  might  remain,  and 
the  prejudices  on  this  subject  prevented  the  exercise  of  much 
admiralty  power  over  crimes  before  the  Revolution  in  any  of 
the  thirteen  Provinces,  and  still  less  on  any  matter  during 
the  Revolution  and  afterwards  till  the  adoption  of  the  Consti- 
tution, except  as  connected  with  subjects  of  prize.  BaiTis 
V.  T%«  James  4*  Catherine,  1  Baldw.  544,  665. 

Perhaps  I  ought  to  except  revenue  matters,  as  by  7  and  8 
William  III.,  Admiralty  Courts  were  allowed  to  control  those 
here,  and  punish  in  a  King's  Court  rather  than  in  a  colonial 
one,  in  order  to  deprives  the  colonists  of  trial  by  jury  when 
enforcing  obnoxious  laws  of  trade.    6  Dane's  Abr.  342. 

If  this  was  in  one  sense  acquiesced  in  after  much  resist- 
ance, as  hopeless  to  be  remedied,  (see  3  Wheat.  384,  385, 
arguendo  the  history  of  it,)  it  was  considered  a  great  griev- 
ance in  principle,  as  will  be  hereafter  shown,  and  a  topic  of 
loud,  long  and  most  indignant  remonstrance,  till  ended  by 


454  MASSACHUSETTS. 


The  United  States  v.  The  New  Bedford  Bridire. 


the  Revolution.  See  on  this  the  opinion  of  the  minority  of  the 
Court  in  Waring  v.  Clarke,  6  How.  441. 

To  the  illustrations  there  given,  may  be  added  the  express 
provision  in  the  Bill  of  Rights  in  the  Constitution  of  New 
Hampshire,  (Art  20,)  that  the  trial  of  jury  shall  be  sacred 
in  all  cases,  except  those  happening  '^  on  the  high  seas,"  and 
"  seamen's  wages." 

It  is  true  at  the  same  time,  that  when  forming  a  general 
government,  whose  chief  duty  was  in  respect  to  foreign 
affairs  and  foreign  commerce,  and  its  regulation  not  only 
abroad,  but  between  the  States,  the  sagacious  framers  of  the 
Constitution  saw  that  it  should  be  invested  with  all  the  ad- 
miralty and  maritime  powers  which  might  be  proper  to  be 
exercised  within  our  own  territory. 

Hence  they  conferred  the  exercise  of  them  on  that  govern- 
ment, but  still  left  that  government  in  its  legislation  to  bestow 
at  once,  or  gradually,  all  or  a  part  of  the  civil  powers  in  ad- 
miralty on  such  Courts  as  it  deemed  most  appropriate,  and 
all  or  a  part  of  the  criminal  powers  in  admiralty  in  a  like 
manner,  under  such  limitations  and  restrictions,  of  every 
kind  as  it  might  think  useful. 

Hence,  likewise.  Congress,  in  order  to  carry  on  at  once  the 
ordinary  business  in  admiralty,  connected  with  commerce 
and  navigation,  bestowed  all  power  ^Mn  civil  cases"  on  the 
District  Courts.  But  it  saw  and  knew  the  difference  between 
the  clause  in  the  Constitution  and  their  own  legislation,  and  in- 
stead of  copying  it  so  as  to  embrace  '^  all  cases  in  admiralty," 
limited  the  power  given  to  only  ^' civil  cases"  in  admiralty. 

Now  if  Congress  intended  to  reserve  the  criminal  cases  in 
admiralty,  and  bestow  a  jurisdiction  over  them  generally  on 
the  Circuit  Court,  it  would  probably  have  proceeded  to  do 
so  in  terms  ipsissimis  verbis.  But,  instead  of  that,  it  then 
and  since  merely  selected  out  particular  cases  of  admiralty 
offences,  defined  them,  and  conferred  jurisdiction  on  this 
Court  over  them  under  certain  limitations,  and  without  spe- 
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cifying  whether  it  exercised  power  over  them  as  crimes  in 
admiralty,  or  under  its  authority  to  regulate  commerce,  or 
under  some  other  constitutional  grant  Indeed,  it  is  hardly 
to  be  presumed  that  Congress  intended  by  the  act  under  con- 
sideration to  confer  power  on  this  Court  to  try,  as  a  crime, 
any  thing  which  might  be  made  a  crime,  but  which  had  not 
been  made  nor  defined  to  be  one,  either  in  the  Constitution 
itself  or  any  law,  when  such  caution  was  used  in  defining 
some  crimes,  and  imposing  restrictions  and  limitations  as  to 
others. 

The  act  of  March  3d,  1825,  which  defines  so  many,  and 
makes  them,  like  others  enumerated  in  the  act  of  1790,  spe- 
cifically punishable  in  the  Circuit  Court,  generally  does  not 
give  jurisdiction  to  this  Court,  unless  the  ofience  is  defined 
and  its  punishment  prescribed,  if  on  the  water,  as  committed 
on  the  ''seas,"  or  "upon  the  high  seas,  or  in  any  arm  of 
the  sea,  or  in  any  river,  haven,  creek,  basin  or  bay  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States, 
and  out  of  the  jurisdiction  of  any  particular  State."  See 
sections  4  and  6. 

Grenerally,  too,  cases  of  crimes  come  to  this  Court  only 
where  a  State  has  no  jurisdiction.  5  How.  441.  Such  was  the 
definition  by  Blackstone  of  the  Admiralty  Court,  to  try  cases 
without  the  jurisdiction  of  the  Common  Law  Courts  on  the 
seas.  It  is  a  wise  policy  to  leave  as  much  with  the  States  as 
may  be,  though  Congress  has  the  power  to  go  further  in  some 
cases  if  it  pleases.  4  Dall.  11 ;  5  Cranch,  61 ;  Bains  v.  The 
James  ^  Catherine,  1  Baldw.  544,  565 ;  12  Pet.  721 ;  1 
Wheat.  326 ;  4  Ibid.  407;  3  Ibid.  389. 

Another  forcible  reason  why  Congress  did  not  mean  to 
have  any  criminal  cases  in  admiralty,  ''cognizable  "  as  such 
by  this  Court,  originally,  was,  that  this  was  not  the  Admi- 
ralty and  Maritime  Court  created  by  Congress  under  the 
Constitution.  1  Bee's  Adm.  11.  That  was  the  District  Court. 
3  Dall.  6.    And  had  Congress  intended  to  confer  general 
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criminal  jurisdiction  in  such  cases  on  any  Court,  it  would 
have  been  likely  to  have  given  it  to  that  Court  as  it  did  the 
civil  cases,  and  allowed  the  trials  in  the  former  to  be  by  jury 
there,  as  they  must  have  done  under  the  sixth  amendment  of 
the  Constitution,  as  well  as  under  a  provision  in  the  body 
of  it    Art  3,  ^  2. 

Appeals  in  cases  criminal  as  well  as  in  civil  could  have 
been  allowed  to  this  Court ;  but  without  an  express  allow- 
ance, this  Court  never  has  got  any  jurisdiction  by  general 
grant  or  implication  as  a  Court  of  Admiralty,  because  it  was 
not  such  a  Court  originally,  and  was  never  converted  into 
one  since.     The  Vrow  Magdalen^  Bee's  Adm.  11. 

It  is  another  decisive  objection  to  a  construction  of  the  act 
of  1789,  which  would,  under  the  words  '^  cognizable  under 
the  authority  of  the  United  States,"  embrace  all  admiralty 
crimes,  as  existing  here  or  abroad  at  the  Revolution,  thai 
this  branch  of  our  criminal  code  would  thus  be  left  very  uur 
certain  as  to  the  crimes  themselves  thus  intended  to  be  em- 
braced. 

Laws  defining  crimes  should  be  precise  and  clear,  so  that 
all  men  may  know  easily  what  they  are  to  avoid.  United 
Stales  V.  Sharp,  1  Pet  C.  C.  119.  And  it  is  most  danger* 
ous,  by  mere  construction,  to  convert  that  into  an  offence 
which  is  otherwise  permitted.  By  the  opposite  view  it  would 
be  left  uncertain  at  what  era  and  place  the  admiralty  law,  as 
to  crimes,  was  meant  to  be  adopted,  and  thus  doubtful 
whether  this  very  offence,  described  in  this  indictment,  was 
intended  to  be  embraced,  and  questionable  whether  the  kind 
of  punishments  in  any  case,  where  the  punishments  happened 
to  vary,  was  to  be  affixed  according  to  Rhodian  or  Roman 
law,  the  assizes  of  Jerusalem  or  the  Consular  system,  the 
Danish,  French  or  English  codes,  or  those  of  some  other  pe- 
riod and  people  since  the  voyage  of  the  Argonauts. 

It  is  a  matter  of  some  regret  that  Congress  had  not  been  a 
little  more  slow,  cautious,  and  discriminating,  when  they 
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conferred  jurisdiction  in  all  civil  cases,  and  had  not  either 
enumerated  what  it  considered  properly  as  civil  cases  in  ad- 
miralty, specifying  subjects  and  places,  or  referred  to  some 
era,  or  code,  or  country  as  to  its  civil  admiralty  jurisdiction 
as  a  guide.   Misera  est  servUus  ubi  lex  est  vagn  out  incerta. 

For  now  in  that,  as  we  should  be  obliged  to  do  in  crimes, 
had  power  over  them  been  given,  one  Judge  thinks  he  ought 
to  go  to  the  Rhodian  laws  for  the  test,  another  to  the  Consu- 
lato  del  Mare,  another  to  the  laws  of  Oleron,  another  to 
those  of  Wisby,  another  to  the  era  before  Richard  II., 
another  to  the  black  book  of  the  admiralty,  another  to 
the  13th  and  15th  of  Richard  II.,  another  to  the  act  of 
Parliament  of  28th  Henry  YIIL,  and  others  to  periods  still 
later.  See  6  How.  441.  Some  trace  the  power  which  is  to 
be  the  standard,  to  Saxon,  some  to  Norman,  some  to  Saracen 
or  Carthagenian,  some  to  Roman,  and  some  to  Turk  or  Cru- 
sader. 

Again,  one  Judge  gets  admiralty  jurisdiction  both  criminal 
and  civil  by  the  locality  of  the  act,  as  if  on  the  ocean  at  all ;  - 
another,  if  on  it,  where  the  tide  ebbs  and  flows ;  another,  if 
on  it,  without  the  limits  of  a  county ;  another,  if  on  great 
rivers  navigable  below  their  bridges,  though  not  salt ;  an- 
other, by  the  subject-matter,  if  maritime  or  not ;  another,  by 
the  parties,  if  seamen  or  landsmen.  See  cases  in  the  prece- 
dent last  cited. 

This  same  uncertainty  exists  about  what  are  maritime 
contracts,  as  may  be  seen  by  the  order  of  the  Supreme  Court 
at  the  same  session  for  a  re-argument  in  the  Merchants^  Bank 
V.  The  New  Jersey  Company ^  in  a  libel  on  a  domestic  charter 
party  in  admiralty,  where  the  Court  was  supposed  to  be 
equally  divided  as  to  jurisdiction.  Such  vagueness  and  im- 
certainty,  even  in  civil  cases,  have  agitated  the  Courts  of  the 
United  States  the  whole  half  century  of  their  existence,  and  it 
may  have  been  foreseen,  as  still  more  objectionable,  in  respect 
to  the  crimes  punishable  in  admiralty,  and  probably  this 
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helped  to  lead  to  a  refusal  to  legislate  in  the  same  general  way 
as  to  them.  As  to  them  they  have  selected  out  particular  and 
urgent  cases  for  punishment,  within  careful  Umits,  as  to  the 
places  where  they  occurred,  and  made  them  punishable  in  such 
cases  only,  leaving  the  others  to  the  State  tribunals,  till  wme 
failure  of  justice  or  emergency  for  new  power  to  prevent 
guilt  from  escape,  should  justify  and  require  further  provis- 
ions for  punishment  by  the  Courts  of  the  general  govern- 
ment 

That  these  are  no  imaginary  uncertainties,  which  staind  in 
the  way  of  supposing  such  a  code  was  meant  to  be  adopted 
in  cases  where  Ufe  and  Uberty  were  at  stake,  some  Judges 
have  deUberately  held,  that  we  should  go  to  the  continent  of 
Europe  to  ascertain  what  our  admiralty  law  is,  and  not  to 
England.  See  cases  in  the  precedent  just  referred  to.  Oth- 
ers, that  we  must  go  England  alone.    See  Ibid 

They  differ  vitally,  also,  as  to  eras  of  the  admiralty,  when 
its  laws  and  practice  are  in  force  here,  whether  civil  or  crim- 
inal, and  going  only  to  England  for  the  law,  as  most  do. 
United  States  v.  McOUl,  4  Dall.  426.  Some  hold,  that  the 
Constitution  referred  to  the  admiralty  law  as  existing  in  Eng- 
land before  the  important  legislation  of  the  13th  and  15th  of 
Richard  II.  See  in  5  Wheat  114,  note ;  Conk.  Prac  145 ;  1 
Paine,  111-117. 

And  again  and  again  it  is  insisted  that  these  statutes,  the 
great  landmarks  of  admiralty  law  in  England,  are  not  in  force 
here  at  all.  See  The  Jerusalem,  2  Gall.  345,  and  DeLovioY, 
Baity  Ibid.  398,  467,  473;  HalFs  Prac.  17  Pref. ;  The  Sand^ 
wich,  1  Pet  Adm.  233 ;  Ware's  Adm.  R.  91 ;  5  How.  4ll. 

While  others  maintain  that  they  involved  the  inestimable 
trial  by  jury,  and  the  highly  prized  principles  of  the  common 
law  against  the  civil  code  of  a  foreign  conqueror,  and  came 
here  with  our  fathers  as  much  as  Magna  Charta  itself,  and 
were  in  as  full  force  in  Maine  and  Georgia  as  in  the  county 
of  Kent  or  Bristol  in  England.  See  5  How.  441.  Opinion 
of  minority. 
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Others  hold  the  admiralty  law  throughout  to  be  as  it  was 
in  England,  when  our  ancestors  emigrated  here.  Ramsay  y. 
Attegre,  Johnson,  J.,  12  Wheat  612 ;  1  Kent  Com.  377 ;  Conk. 
Prac.  155. 

Others  limit  it  as  in  use  in  America  at  the  time  of  our  Rev- 
olution, and  thus  collecting  it  rather  from  the  obscurity  and 
darkness  of  colonial  practice  than  any  other  more  certain 
sources.  2  Gall.  39*^,  471 ;  1  Pet  Adm.  116  and  236,  note ; 
1  Paine,  111-114;  3  Mason,  27;  Bains  v.  The  James  ^ 
Catherine,  1  Baldw.  545 ;  12  Wheat  638,  Johnson,  J. 

jOthers  modify  the  time  to  the  period  of  the  adoption  of  the 
Constitution,  which  is  much  the  same  in  effect  1  Kent, 
Com.  377 ;  3  Pet  446.  The  sounder  opinions  seem  to  me 
those  which  incline  to  these  last  eras.  4  Dall.  429,  and  cases 
in  5  How.  441. 

And  if  a  foreign  code  be  thus  adopted  in  the  grant  of  power 
to  Congress  oyer  it,  or  in  the  act  of  Congress  as  to  ciyil  ad* 
miralty  cases  in  the  District  Courts,  it  must  probably  be  con- 
sidered the  code  as  then  existing,  and  not  as  at  some  prior 
period.    Kendall  y.  Untied  l^aies,  12  Pet.  524 

Thus,  in  England,  the  control  and  curtailments  which  had 
been  exercised  by  the  common  law  Courts,  were  recognized 
as  proper  and  obligatory,  according  to  some,  and  the  Admi- 
ralty Courts  had  at  last  submitted  in  England  to  the  claims 
of  the  common  law  Courts,  and  the  contest  was  at  rest  1 
Law  Jour.  425 ;  Hall's  Adm.  Pr. 

But  the  Supreme  Court  (5  How.  441)  has  recently,  by  five 
to  three  of  its  members,  giyen  a  judgment  in  a  case  of  collision 
of  vessels  on  the  Mississippi,  two  hundred  miles  above  the 
ocean,  and  where  it  is  very  doubtful  whether  the  influence 
of  the  tides  is  felt  at  all,  and  within  the  heart  of  a  county  in 
Louisiana,  for  reasons  entirely  different  from  some  which 
have  been  suggested  by  me  as  the  true  test  of  what  admiralty 
law  ought  to  prevail  here. 

But  those  reasons  being  dissented  from  by  four  to  four  of 
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the  Court,  I  do  not  undertake  to  state  or  adopt  them,  though 
the  judgment  of  the  Court  on  the  point  then  in  controversy 
is  binding,  and  will  be  respected  by  me  till  changed. 

But  that  judgment  is  confined  to  maritime  torts,  not  em- 
bracing the  subject  of  crimes  now  under  consideration. 

In  short,  then,  if  we  look  to  English  decisions  as  to  crimes, 
being  those  referred  to  in  ''cases  of  admiralty  "  in  the  Con- 
stitution, and  in  the  act  of  1789,  the  English  precedents  are 
to  control  us. 

There  the  Admiralty  Court  is  goremed  by  the  ciril  law, 
the  law  marine  and  law  merchant,  unless  where  those  laws 
are  controlled  by  the  statute  law  of  the  realm  or  by  the  author- 
ity of  the  Municipal  Courts,  which  unquestionably  possess  a 
superintending  power,  and  might  restrain  that  Court,  should 
it  overstep  the  just  limits  of  its  jurisdiction.  Nephme^  3  Hag. 
Adm.  129, 136.  See  <'  Prohibitions,"  3  Bl.  Com.  112 ;  Curtis 
on  Merch.  Sea.  344 ;  4  Wash.  C.  C.  466 ;  6  Dane's  Abr.  350, 
'<  Prohibitions." 

Except  in  prize  admiralty  jurisdiction,  these  powers  must 
extend  or  contract  as  "  authori2sed  usage  and  established  au- 
thority "  require,  but  not  go  beyond  these,  as  it  is  a  sus- 
pected jurisdiction,  not  being  exercised  with  juries.  2  Hag. 
Adm.  55. 

In  fine,  then,  according  to  such  views,  the  maritime  laws 
of  England,  in  force  or  existing  at  our  Revolution,  must  be 
the  chief  guide.  Few  admiralty  decisions  were  then  report- 
ed, and  we  must  go  to  common  law  Courts  for  cases  and 
rules,  as  to  them,  when  in  collision.  1  Pet  Adm.  229,  230, 
113. 

Next  the  Roman  and  civil  law,  where  no  English  cases  or 
statutes  are  to  be  found.    Ibid.  149. 

We  must  include  in  English,  the  laws  of  Oleron,  dec, 
except  as  by  statute  overruled  and  disused  in  case  of  punish- 
ments harsh  and  barbarous.  1  Pet  Adm.  142;  Com.  Dig. 
<' Adm.  E.  112; "  Perdoal  v.  IRckey,  18  John.  R.  267,  292. 
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Courts  of  Admiralty  do  not  proceed  according  to  the  law  of 
natioDB,  except  in  cases  of  prize.    Ibid.  271,  arg. 

Or  unless  suits  are  brought  in  admiralty  under  the  law  of 
nations,  on  the  Instance  side  of  the  Court  Ibid.  279,  arg. ; 
Doug.  648. 

There  if  the  conmion  law  is  resorted  to  for  a  definition  or 
principles,  it  covers  the  law  of  nations,  as  whatever  is  penal 
by  the  law  of  nations  is  by  the  common  law.  6  Wheat  176, 
note. 

But  to  show  still  further  uncertainties  in  the  admiralty 
law,  if  adopted  en  masse  as  to  crimes,  some  others,  in  the 
teeth  of  all  this,  hold,  that  the  decisions  of  the  common  law 
Courts  in  England,  restraining  and  limiting  the  admiralty 
jurisdiction,  though  well  settled  before  A.  D.  1776,  are  not  to 
be  respected  and  enforced  here.  The  JeruscUem^  2  Gall.  345 ; 
Es  parte  LetDis,  Ibid.  483 ;  Plummer  v.  Webb^  4  Mason, 
380,387. 

Those  who  hold  these  doctrines,  and  go  to  ages  before  the 
13th  of  Richard  II.,  and  to  the  continent  of  Europe  for  guides 
on  points  well  settled  in  England  by  statutes  and  decisions 
before  our  Revolution,  make  every  thing  vague  and  afloat 
on  a  sea  of  uncertainty. 

If  we  go  to  those  early  ages,  to  the  birthplace  of  admiralty 
law  in  the  Mediterranean,  where  Consular  Courts  may  have 
preceded  those  called  Admiralty,  and  where  those  of  the 
"Fisc"  may  have  embraced  some  admiralty  as  well  as 
revenue  powers,  and  where  under  different  nations,  different 
forms  of  government,  and  in  different  advances  of  civiliza^ 
tion,  different  punishments  and  crimes  and  rules  of  admi- 
ralty law  clearly  did  prevail  on  many  points,  which  are  we 
to  be  governed  by? 

If  we  were  to  take  the  admiralty  law  as  in  force  here  about 
crimes,  and  ''cognizable  under  the  authority  of  the  United 
States "  by  this  Court,  and  as  it  existed  elsewhere  than  in 
England,  or  here  at  the  Revolution,  which  is  insisted  on  in 
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this  case  as  in  many  others,  (5  How.  441,  and  cases  cited,) 
all  would  be  uncertain,  not  only  on  this,  but  still  other  ac* 
counts. 

k  In  Holland,  the  care  of  mounds  and  dikes  was  confided  to 
the  admiralty ;  in  Denmark  and  Sweden,  of  the  marine ;  in 
England,  of  the  navy ;  in  France,  of  the  fisheries.  2  Pet. 
Adm.  234,  note. 

It  was  of  little  consequence,  comparatively,  on  the  omti* 
nent,  to  preserve  any  settled  lines  between  the  Admiralty  and 
other  Courts,  as  all  of  them  followed  the  civil  law,  and  had 
no  trials  by  jury. 

But  when  an  attempt  was  made  to  transfer  Admiralty 
Courts  and  powers  to  England,  in  which  the  common  law 
and  not  the  civil  prevailed,  and  the  Barons,  as  in  Magna 
Charta,  avowed  that  they  were  unwilling  the  laws  of  Eng- 
land should  be  changed,  nolumus  leges  Anglian  mtdari  qtuB 
^hujtiscunque  usUcUtB  sunt  et  approbattB^  it  soon  became  impor- 
^taut,  to  protect  themselves  in  the  enjoyment  of  the  common 
(aw  and  of  the  trial  by  jury,  to  limit  admiralty  jurisdiction 
as  was  done  by  13th  and  15th  Richard  II.,  and  again,  as 
further  modified,  in  28th  Henry  VIII. 

It  is  just  as  important  in  this  country  as  in  England  to  dis- 
criminate between  what  really  belongs  to  the  admiralty  sys- 
tem and  Courts  as  admiralty,  and  what  not,  and  what  has  of 
late  been  conferred  on  them  by  statute,  which  did  not  belong 
to  them  on  mere  admiralty  principles.  Indeed  it  is  more  im- 
portant here  on  account  of  State  laws  and  State  rights ;  be- 
cause in  the  last,  as  in  other  things  not  theirs,  not  belonging 
to  Courts  of  Admiralty  at  our  Revolution,  the  trial  of  jury  is 
still  a  right  of  the  people,  and  the  course  of  the  common  law 
in  evidence  and  a  Court  composed  of  more  than  one  Judge, 
and  a  trial  by  ne^hbors  in  their  own  State  tribunals  and  by 
their  own  laws,  rather  than  at  a  distance  and  by  a  different 
code. 

Finally,  these  conflicts  and  uncertainties  as  to  what  be- 
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longed  to  the  admiralty  as  such,  eyen  in  civil  cases,  is  one  of 
the  strongest  reasons  for  not  adopting  by  a  forced  construc- 
tion merely  of  the  Constitution,  under  the  act  of  1789,  the 
still  more  vague  and  doubtful  code  of  admiralty  as  to  crimes. 

But  there  are  stronger  objections  to  the  idea  that  our  fathers 
intended  by  the  act  of  1789  to  confer  on  this  Court  a  cogniz- 
ance of  all  the  admiralty  crimes  that  existed  in  England  or 
on  the  continent  in  the  fourteenth  century. 

A  brief  reference  to  the  establishment  and  curtailment  of 
the  admiralty  power  in  England,  will  demonstrate  this. 

The  Admiralty  Court  was  considered  by  the  people  ot 
England  as  an  intruder  from  abroad,  not  tolerated  in  its  large 
claims  for  a  single  half  century,  and  more  and  more  obnox- 
ious here  as  well  as  in  England,  to  the  very  moment  of  the 
Revolution ;  and  hence  its  powers  were  not  likely  to  be  ex- 
tended or  enlarged  here,  or  hastily  adopted  and  enforced  as 
to  crimes. 

Even  the  word  Admiral  or  Admiralty,  however  long  ex- 
isting in  France,  or  Turkey,  or  the  Mediterranean,  or  in 
Arabia,  (5  Wheat  106,  note,)  appears  in  the  English  lan- 
guage but  seldom  before  the  fourteenth  century,  and  then 
Edward  III.  first  organized  the  Admiralty  Court  as  a  Court 
Note  to  5  Wheat  113;  2  Bl.  C.  64,  69;  Bac.  Abr.  ''Court  of 
Adm." 

All  the  records  and  commissions  before  King  John,  if  any 
existed,  are  said  to  be  lost  Com.  Dig.  ''  Admiralty  "  Court ; 
Selden,  Mare  Clausum,  B.  2,  ch.  14 

But  it  is  yery  probable  that  the  whole  regular  establish- 
ment of  the  admiralty  did  not  exist  two  generations  before 
the  13th  and  15th  of  Richard  II.,  the  immediate  successor  of 
Edward  III.,  limited  and  checked  by  the  Parliament,  as  it 
deprived  the  Barons  of  some  privileges  as  to  wrecks,  and  in- 
troduced new  laws,  as  the  civil,  and  new  modes  of  trial,  as 
not  by  jury,  and  new  kinds  of  evidence,  by  forced  confession 
or  two  witnesses.    See  28th  Henry  YIIL 
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The  practice  before  Richard  II.  had  been  for  admiralty 
without  juries,  certainly  in  contracts,  and  by  niles  of  the  civil 
law  to  extend  jurisdiction  so  far,  that  more  than  half  of  the 
commercial  jurisprudence  of  the  realm  was  absorbed  in  it 
12  Wheat.  (516,  Johnson,  J. 

,  Its  power  was  not  perhaps  so  much  an  usurpation  on  what 
was  practised  in  other  Courts  on  the  continent,  all  of  whose 
tribunals  were  governed  chiefly  by  the  civil  law  and  without 
juries,  and  hence  magnifying  and  enlarging  admiralty  power, 
did  not  encroach  on  the  rights  of  parties  there  and  rules  of 
decision,  and  on  judicatories  governed  by  different  laws. 

But  in  England,  it  was  a  deep  and  sudden  inroad  on  the 
former  laws  of  the  realm  and  rights  of  the  people,  and  was 
strenuously  resisted.  The  Conqueror  was  regarded  in  the 
eleventh  century  as  prostrating  English  liberties,  (Thomp- 
son on  Magna  Charta,  p.  I,)  and  one  of  the  new  instru- 
ments for  it,  under  his  successors,  was  the  Court  of  Admi- 
ralty. 

One  of  the  great  engines  by  the  Barons  and  the  people,  to 
protect  themselves,  was  the  first  charter  about  the  year  1100, 
under  Henry  I.,  and  again  the  Great  Charter,  towards  the 
close  of  that  century,  under  King  John,  and  in  which,  in  ar- 
title  25th,  it  was  expressly  guaranteed,  that  thereafter  per- 
sons be  tried  ^'  according  to  the  judgment  of  their  peers  in  the 
King's  Courts."  Thompson's  Charter,  p.  54,  and  also  p.  55 
in  Article  29. 

And  after  the  continued  breaches  of  these  charters  so  as  to 
require  from  thirty  to  forty  compulsory  renewals  and  con- 
firmations of  them,  a  further  resort  was  had  to  acts  of  Parliap- 
ment  of  a  more  stringent  and  precise  character  against  the 
encroachments  by  the  Admiralty  Courts. 

The  nature  as  well  as  cause  of  the  curtailment  then  made 
of  its  general  claims  as  to  criminal  jurisdiction,  is  no  where 
80  well  embodied  as  in  the  terse  and  pointed  language  of  the 
act  of  Parliament  itself,  the  I3th  of  Richard  II. 
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"CHAPTER  6. 
"  What  things  the  Admiral  and  his  Deputy  ehall  meddle. 

^^liem.  —  Forasmuch  as  a  great  and  commoD  clamor  and 
complaint  hath  been  oftentimes  made  before  this  time  and 
yet  is,  for  that  the  Admirals  and  their  deputies  hold  their 
session  within  divers  places  of  this  realm  as  well  within 
franchise  as  without,  accroaching  to  them  greater  authority 
than  belonged  to  their  o£Sce,  in  prejudice  of  our  Lord  the 
King  and  the  common  law  of  the  realm,  and  in  diminishing 
of  divers  franchises  and  in  destruction  and  impoverishing  of 
the  common  people,  it  is  accorded  and  assented,  that  the  Ad- 
mirals and  their  deputies  shall  not  meddle  from  henceforth  of 
any  thing  done  within  the  realm,  but  only  of  a  thing  done 
upon  the  sea,  as  it  hath  been  used  in  the  time  of  the  noble 
Prince,  King  Edward,  Grandfather  of  our  Lord  the  King  that 
now  is."     1  Stat,  at  Large,  385,  Ruffhead. 

To  remove  any  evasions  by  the  general  expressions  here 
used  of  the  realm  or  the  sea,  this  was  followed  in  two  years 
by  another  statute.    Title  16  Richard  IL,  139L 

'*  In  what  places  the  Admiral's  joriadiotioii  doth  lie.'' 

There  had  been  complaints  of  his  encroachments  and  in- 
juries to  King  and  cities,  and  is  herewith  ^'  established  that 
all  manner  of  contracts,  places  and  all  other  things  rising 
within  the  bodies  of  the  counties  as  well  by  land  as  by  water, 
and  also  of  wreck  of  sea,  the  Admiral's  Court  shall  have  no 
manner  of  cognizance,  power  nor  jurisdiction,"  but  shall  be 
tried  "  by  the  laws  of  the  land." 

"  Nevertheless  of  the  death  of  a  man  and  of  a  mayhem 
done  in  great  ships  being  and  hovering  in  the  main  stream 
of  great  rivers  only  beneath  the  bridges  of  the  same  rivers 
nigh  to  the  sea,  and  in  none  other  places  of  the  same  rivers 
the  Admiral  shall  have  cognizance." 
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This,  it  will  be  seen,  first  limited  the  criminal  as  well  as 
civil  jurisdiction  to  acts  not  done  within  the  body  of  a  coun- 
ty, whether  on  land  or  water,  except  in  great  ships  on  great 
rivers,  murder  and  mayhem,  and  thus  excluded  the  present 
case. 

This  is  still  the  law  in  respect  to  crimes,  in  England.  Co. 
Litt  260 ;  2  Br.  Civ.  and  Ad.  L.  487 ;  2  GaU.  398 ;  La  Caux 
V.  Eden,  Doug.  694;  4  Coke,  137. 

If  the  exception  there,  beneath,  that  is,  below  the  bridges, 
used  the  word  pountz,  in  Norman  French,  which  meant 
points  or  capes  of  the  land  and  not  pans,  bridges,  as  some 
contend,  (Owen,  122 ;  1  Dall.  106,  note ;  3  Rowe's  Hist  of 
E.  L.  198,  note,)  then  the  places  below  them  were  deemed  a 
species  of  haven  outside  of  the  county,  and  was  in  keeping 
with  the  rest  of  the  act  But  no  similar  provision  exists  in 
our  legislation  about  crimes,  and  if  it  enlarged  admiralty 
power  any  in  England,  we  have  in  this  respect  shown  a  dis- 
position to  limit  or  narrow  it  more  than  even  in  the  13th  of 
Richard  II. 

In  the  struggles  of  the  two  following  centuries,  further  cur- 
tailments rather  than  enlargements  took  place  in  England  in 
respect  to  crimes. 

Hence,  after  passing  first  the  I3th  and  then  the  15th  of 
Richard  II.,  throwing  the  common  law  jurisdiction  over  most 
offences,  instead  of  admiralty,  and  especially  within  the  body 
of  counties,  though  on  navigable  water,  next  came  the  28th  of 
Henry  YIIL,  bringing  under  the  cognizance  of  common  law 
Judges  in  part,  and  of  juries  and  of  common  law  principles, 
all  the  crimes  before  left  for  trial  in  the  Admiralty  Courts, 
and  committed  even  on  the  high  seas  and  without  the  body  of 
a  county.  2  Bro.  Cr.  and  Ad.  L.  458 ;  6  Wheat.  76  and  116, 
note.  See  the  whole  statute  in  4  Pick.  Stat  441,  and  inter- 
esting matters  connected  with  it  3  Instit  111;  6  Dane's 
Abr.  350 ;  1  Baldw.  553. 

It  was  under  this  statute  that  the  notorious  Captain  Kidd 
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was  tried  at  the  Old  Bailey  in  1701,  for  offences  committed 
in  India  and  elsewhere,  charged  to  be  "in admiralty  jurisdic- 
tion," and  by  a  commission  partly  of  common  law  Judges, 
"  to  execute  the  ofElce  of  Lord  High  Admiral."  14  How. 
St.  Tr.  230,  297. 

It  is  said  in  some  books  (see  cases  before  cited,  and  Hall's 
Prac.  17  Pref.)  that  these  two  statutes  do  not  extend  to  the 
colonies  in  terms.  This  is  true,  because  these  colonies  did 
not  then  exist  And  in  The  Sandwich^  (1  Pet  Ad.  233,) 
Judge  Winchester  thinks  those  statutes,  as  construed  in  Eng- 
land, did  not  apply  here.  So  Ware,  R.  91,  and  2  Gall.  398. 
But  in  all  these,  the  remarks  concerning  them  are  in  connec- 
tion with  contracts  and  not  crimes. 

Our  fathers  had  grown  up  under  those  statutes,  were  at- 
tached to  their  principles,  and  that  of  28th  Henry  VIU.,  came 
here  so,  and  continued  so,  as  regard  crimes.  See  fully  6 
How.  441.  Why  not  then  take  admiralty  law  as  in  England, 
at  our  Revolution,  and  not  as  before  Richard  U.,  as  respects 
crimes,  except  as  changed  in  England  in  the  form  of  trial 
before  our  Revolution,  by  the  28th  Henry  VIII.  ? 

All  these  statutes,  when  enacted,  extended  to  all  English- 
men, English  rights  and  English  liberties,  and  they  have  been 
carried  with  them,  when  emigrating  to  every  quarter  of  the 
globe  as  their  birthright  All  such  statutes,  as  well  as  the  com- 
mon law,  when  not  inapplicable  to  our  condition,  {Habeyv. 
Whitney^  4  Mason,  206,  213,)  were  insisted  on  as  a  part  of 
our  colonial  and  inestimable  privileges.  See  the  case  of 
Waring  v.  Clarke,  6  How.  441,  and  cases  cited  there,  and 
Mayo  V.  WiUan,  1  N.  Hamp.  63,  58 ;  Houghton  v.  Page,  2 
Ibid.  42 ;  State  v.  Rollins,  8  Ibid.  650 ;  1  Story,  Com.  on 
Con.  140,  note;  8  Pet  688. 

They  were  conformed  to  in  most  of  the  Colonies,  and  their 
Vice  Admiralty  Courts,  as  regards  the  limits  of  counties,  the 
common  law  and  juries  as  to  crimes  committed  within  them, 
till  the  Revolution,  and  even  to  the  adoption  of  the  Constitu- 
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tion,  SO  far  as  any  traces  of  such  trials  can  be  found  here. 
12  Wheat.  638,  semb. ;  1  Baldw.  551. 

And  crimes  never  appear  in  our  colonial  existence,  to  haire 
been  tried  here  in  Admiralty  Courts,  or  on  admiralty  princi- 
ples, and  by  the  civil  law  in  force  there,  without  juries,  ex- 
cept under  two  express  statutes,  under  William  111.  and 
George  I.,  passed  to  tyrannize  over  the  Colonies,  crimes  were 
sometimes  attempted  to  be  tried  by  commissioners  in  Vice 
Admiralty  Courts  without  a  jury.  In  such  a  case,  in  1769, 
that  Court  held  it  had  the  power  to  try  in  Massachusetts  a 
seaman,  who  had  killed  a  lieutenant  for  attempting  to  im- 
press him.  But  under  a  vehement  public  indignation,  he 
was  acquitted.    Hutch.  Hist  of  Mass.  Bay,  p.  236. 

The  admiralty,  likewise,  was  none  the  less  liked  by  our 
fathers,  because  it  was  one  of  the  instruments  used  at  home, 
as  well  as  here,  to  enforce  impressments.  Com.  Dig.  Adm. 
G. 

Beside  this,  by  the  7th  and  8th  of  William  III.  the  Admi- 
ralty Courts  were  made  the  instruments  to  punish  violations 
of  the  laws  of  trade  and  navigation  in  the  Colonies,  and  the 
appointment  of  their  Judges  were  taken  by  the  Crown  from 
the  Lord  High  Admiral,  (3  Hag.  Adm.  279.)  and  penalties 
were  prosecuted  there,  and  our  fathers  stripped  of  jury  trials 
in  such  cases,  and  subjected  to  vexatious  forms  of  proof,  the 
burthen  being  flung  on  the  claimants  in  case  of  seizures, 
rather  than  the  government,  and  the  informer  shielded  from 
costs. 

This  was  resented  no  where  more  highly  than  in  Massa- 
chusetts, and  instead  of  being  acquiesced  in  gradually,  was 
resisted  till  the  Revolution  itself 

Thus  the  Massachusetts  House  of  Representatives,  in  the 

preliminary  contest  some  years  before  the  Revolution,  passed 

the  following  resolve.    State  Papers  of  Mass.,  p.  61,  from 

1768  to  1770. 

^<  13.  Resolved,  That  the  extension  of  the  powers  of  the 
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Court  of  Admiralty  within  this  Province,  is  a  most  violent 
infraction  of  the  right  of  trials  by  juries ;  a  right  which  this 
House,  upon  the  principles  of  their  British  ancestors,  hold 
most  dear  and  sacred ;  it  being  the  only  security  of  the  lives, 
liberties,  and  properties«of  his  Majesty's  subjects  here."  See 
Ware,  p.  91. 

A  volume  of  similar  expressions  of  censure  on  the  admiral- 
ty encroachments  here  on  jury  trials  and  other  rights  of  the 
Colonies,  might  be  presented.  In  the  old  Congress,  in  1774, 
it  was  declared  to  be  a  special  and  great  grievance  to  be  tried 
in  admiralty  for  acts  ^^  arising  within  the  body  of  a  county." 
1  Baldw.  551. 

In  the  Declaration  of  Independence,  too,  one  grievance  was 
'<  for  depriving  us  in  many  cases  of  the  benefit  of  trial  by 
jury."  See  more  fully  on  this,  Waring  v.  Clarke,  6  How. 
441,  opinion  of  the  minority. 

Beside  what  is  stated  there,  it  is  not  a  little  curious  that 
our  forefathers,  in  only  three  years  after  landing  at  Plymouth 
Rock,  ''  Ordained,  17th  December,  1623,  by  the  Court  then 
held,  that  all  criminal  facts,  and  also  all  matters  of  trespass 
and  debts  between  man  and  man  should  be  tried  by  the  ver- 
dict of  twelve  honest  men,  to  be  impannelled  by  authority  in 
the  form  of  a  jury  on  their  oaths."  Russell's  Guide  to  Ply- 
mouth, 169,  note. 

It  is  shown  fully  in  5  How.  441,  how  tenaciously  our 
fathers  insisted  that  they  brought  with,  and  continued  in  force 
in  the  Colonies,  all  laws  and  rights  favorable  to  the  subject, 
and  as  to  them  were  stem  as  the  Barons  of  old,  in  Magna 
Charta,  against  changes  and  encroachments.  So,  unless  by 
positive  statutes  at  home,  admiralty  power  continued  here 
unenlarged,  and  rather  restricted  from  what  it  then  was  in 
England,  than  widened,  as  many  have  conjectured. 

Probably  the  admiralty  in  England  submitted  at  first  to 
curtailment  with  more  grace,  as  the  Lord  High  Admiral, 
whose  "  deputy  "  the  Judge  in  Admiralty  is,  (2  Bro.  Civ.  wid 
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Adm.  L.  457,)  was  still  allowed  to  hold  naral  Courts  Martial 
in  fleets  and  ships,  for  trying  all  naval  offences,  and  thus 
keeping  up  a  police,  and  preserving  the  public  peace,  not 
only  in  ships  of  war,  but  on  the  great  highway  of  nations. 
Ibid.  487.  • 

And  the  odium  attached  to  capital  trials  and  punishments 
by  Courts  Martial  without  a  jury,  would  have  been  such 
as  tending  to  aboUsh  them,  if  the  parties  had  not  by  the 
t^rms  of  enlistment  voluntarily  stipulated  for  such  trials  by 
military  peers,  and  the  exigencies  of  war  did  not^often 
render  their  speedy  and  summary  mode  of  procedure  almost 
indispensable. 

In  the  mutiny  act  of  22d  George  II.,  a  special  proviso  is 
introduced,  that  the  powers  of  naval  Courts  Martial  shall  not 
extend  to  any  matters  still  left  to  admiralty  jurisdiction.  1 
McArthur  on  Courts  Martial,  174 ;  3  Wheat  360,  note. 

And  an  additional  reason,  corroborating  all  this,  is,  that 
the  Admiralty  Court  had  not  for  two  centuries  in  England  as 
an  Admiralty  Court,  but  only  through  a  commission,  in- 
cluding other  Judges  and  a  trial  by  jury,  had  any  jurisdic- 
tion over  felonies ;  and  it  was .  doubted  whether  it  had 
any  over  misdemeanors  at  all.  Indeed,  another  strong  illus- 
tration of  the  strength  of  public  sentiment  in  England  against 
trials  in  the  admiralty  for  any  offences  whatever,  is,  that 
though  the  2Sth  of  Henry  VIII.  is  in  terms  relating,  not  to 
misdemeanors,  but  only  felonies,  yet  since  its  passage,  no 
crimes  whatever,  whether  misdemeanors  or  felonies,  are  tried 
in  the  Court  of  Admiralty  by  the  Judge  of  Admiralty  alone ; 
but  they  are  all  tried  by  a  jury,  and  all  prosecuted  in  the 
Courts  of  Common  Law  or  under  a  commission,  or  under 
special  statutes.  2  Bro.  Civ.  and  Adm.  L.,  No.  3  App.  619 ;  2 
Black.  Com.  by  Chitty ;  CorfiM  v.  Cbryeff,  4  Wash.  C.  C. 
371,  383. 

In  truth,  the  better  opinion  is,  that  Admiralty  Courts,  at 
the  time  our  Constitution  was  adopted,  did  not  punish  mis- 
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demeanors ;  and  hence  there  must  be  an  act  of  Congress  to 
punish  such  misdemeanors,  or  no  jurisdiction  over  them  ex- 
ists in  the  Circuit  Courts.    4  Wash.  C.  C.  383. 

In  accordance  with  this  view,  by  29th  George  III.,  it  was 
enacted,  that  all  other  offences  than  felonies,  committed  on 
the  high  seas,  be  tried  by  a  commission  as  by  the  28th  Henry 
YIII.  Russ.  &f  Ry.  1,  note.  And  so  far  from  there  being 
any  disposition  evinced  here  to  depart  from  such  restraints, 
that  the  framers  of  the  Constitution,  in  giving  Congress  a 
powei?  to  define  ''piracies  and  felonies  conunitted  on  the  high 
seas,"  undoubtedly  meant  to  go  as  far  as  had  been  gone  by  the 
28th  of  Henry  VJIL,  and  cover  all  offences  tried  in  the  admi- 
ralty since  then,  and  leave  nothing  to  loose  and  general  con- 
struction, as  to  what  was  and  what  was  not  an  offence 
merely  by  admiralty  law. 

They  meant  further,  by  the  4th  and  6th  amendments  of 
the  Constitution,  to  secure  the  use  of  a  grand  jury  in  all  cases 
of  crimes  formerly  tried  otherwise  in  admiralty,  and  a  '<  trial 
by  an  impartial  jury,"  and  by  witnesses  face  to  face.  1  Tr. 
Bl.  72,  73.  And  the  legislation  since,  (Baldw.  C.  C.  554,) 
from  the  start  to  the  pi:esent  moment,  has  corresponded 
by  sayiBg,  in  almost  every  crime  committed  on  water,  that 
to  give  the  Courts  of  the  United  States  jurisdiction  over  them, 
they  must,  as  by  the  15th  of  Richard  II.,  be  committed  out 
of  the  body  of  a  county,  or,  in  other  words,  ''  out  of  the  ju- 
risdiction of  any  State." 

They  do  not  except  even  those  in  great  ships  on  the  great 
rivers  below  the  bridges,  if  within  any  part  of  a  State. 

It  is  doubtful  whether  many  of  the  framers  of  the  Ccmsti- 
tution  thought  of  any  criminal  jurisdiction  in  extending 
judicial  powers  to  cases  in  admiralty. 

It  was  ''civil  cases."  It  was  those  that  belonged  to  com^ 
merce.  It  was  a  separate  grant  to  define  and  punish  piracies 
and  felonies  committed  on  the  high  seas,  and  probably  think- 
ing that  power  had  not  been  embraced  in  giving  authority 
over  cases  in  admiralty. 
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When  Congress  came  to  legislate  about  cases  in  ad- 
miralty, it  did,  in  order  to  prevent  any  doubt,  confer  on  the 
Admiralty  Court  jurisdiction  over  civil  cases  only.  And  it 
gave  cognizance  of  crimes  in  admiralty  neither  to  that  Court 
nor  any  other,  as  over  crimes  in  admiralty,  but  gave  cogniz- 
ance of  several  specified  ofiences  to  the  District  Court,  and  of 
several  to  this  Court. 

It  is  most  important  to  have  as  much  as  possible  granted  by 
Congress  under  the  power  to  regulate  commerce,  &c.,  rather 
than  by  admiralty  merely,  as  in  the  last  case  no  jury  is  al- 
lowed by  the  Constitution,  but  in  others  one  is,  and  the  trial 
is  also  by  the  State  laws,  or  those  of  Congress,  and  not  by  a 
foreign  code. 

The  whole  leaning  of  this  Court,  therefore,  in  case  of  any 
doubt,  should  be  towards  obtaining  jurisdiction  over  com- 
mercial questions  or  crimes  against  navigation  and  trade  by 
special  legislation  of  Congress,  rather  than  by  broad  con- 
structions of  any  grants  of  mere  admiralty  power.  Because 
there  a  jury  can  be  used,  under  the  power  to  regulate 
commerce. 

The  only  prominent  attempt  to  revive  here  the  ancient 
admiralty  jurisdiction  over  crimes  by  construction,  when 
committed  on  the  water,  within  the  jurisdiction  of  a  State, 
has  been  in  Coolidge^s  case,  1  Gall.  496. 

This  has  been  overruled  in  1  Wheat.  416.  Some  others 
have  been  noticed  as  to  revenue  seizures  and  torts,  in  the  case 
of  the  Waring  v.  Clarke,  6  How.  441.  And  though  some 
have  supposed  that  the  word  '-maritime,"  added  in  the  Con- 
stitution after  the  word  '' admiralty,"  might  be  construed  as 
extending  the  present  meaning  of  the  word  admiralty,  (2 
Gall.  471 ;  3  Story's  Com.  on  Const.  527,  and  note  to  6  Wheat. 
113,)  yet  it  would  seem  to  me  to  raise  an  implication  that  it 
was  restrictive,  and  if  any  thing  had  got  into  admiralty 
which  was  not  strictly  maritime,  or  happening  on  the  seas, 
(mare)  it  was  not  to  be  embraced,  as  the  cases  must  be  as 
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admiralty  and  maritime  jurisdiction,  that  is,  of  both,  must 
be  of  things  on  the  sea  maritime  as  well  as  called  admiralty. 
See  also,  10  Wheat  429  and  418;  11  Pet.  176;  Gilp.  626. 
At  the  utmost,  '^Maritime"  and  ''Admiralty"  Courts  are 
treated  as  the  same,  and  the  expression  a  pleonasm  in  Selden 
on  Fleta,  and  Federalist,  No.  8,  p.  631.  See  also,  ''  Courts 
Maritime  or  Admiralty  Courts,"  3  Bl.  C.  106  and  68. 

Again,  in  another  view,  the  difference  now  is  merely  nom- 
inal between  admiralty  and  maritime,  since  the  Admiralty 
Court  has  ceased  to  be  military.  1  Pet.  Adm.  233,  note.  Hence 
maritime  in  the  Constitution  may  be  to  show  that  no  mili- 
tary or  naval  power  is  granted  in  it,  but  only  maritime ;  and 
thus,  too,  it  is  restrictive  rather  than  enlarging. 

Now  after  all  this,  to  suppose  that  our  ancestors  intended 
in  any  statute,  like  that  of  1790  or  1789,  unless  their  language 
was  more  clear  and  explicit  to  that  effect,  to  grant  a  power 
to  this  Court  to  try  and  punish  every  thing  as  an  offence  in 
particular  places  which  was  one  in  admiralty  in  England  or 
on  the  continent  in  the  fourteenth  century,  though  never 
since,  or  on  the  continent  in  1789,  is  presuming  against  what 
was  probable  from  the  whole  subject-matter,  and  the  history 
of  ourselves  no  less  than  our  ancestors,  both  legal  and  po- 
litical. 

Showing,  then,  that  an  act  like  this  was  prosecuted  in  ad- 
miralty in  England,  in  the  fourteenth  century,  is  not  enough 
to  make  it  a  crime  now,  unless  such  continued  to  be  the  law 
and  usage  there  at  the  time  of  the  adoption  of  our  Constitu- 
tion. 

The  references  have  been  very  full  by  the  counsel  for  the 
government  to  prove  that  the  Admiralty  Courts  on  the  conti- 
nent of  Europe  formerly,  and  in  England  before  Richard  II., 
exercised  a  power  over  such  subjects.  And  it  may  not  be 
disputable,  that  for  a  brief  period,  they  did,  if  looking  to  the 
ancient  commissions  and  inquisitions,  and  the  usages  in 
France  and  some  parts  of  the  Mediterranean.    But  the  con- 
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flicts  which  quickly  arose  in  respect  to  the  exercise  of  this 
and  other  criminal  jurisdiction  by  the  Admiralty  Court  in 
England,  led,  as  before  seen,  to  the  restraining  statutes  of 
the  13th  and  15th  of  Richard  II. 

*  The  struggle  was  afterwards  only  occasionally  renewed, 
till  it  led  to  a  still  more  restraining,  and  in  some  views,  more 
important  statute  of  28th  Henry  YIII.,  A.  D.  1520,  which 
took  from  the  Court  of  Admiralty  as  such  all  important  crim- 
inal jurisdiction,  and  devolved  it  on  a  commission,  composed 
of  Judges  at  Common  Law  as  well  as  in  Doctors  Commons, 
and  required  all  the  trials  of  crimes  to  be  by  a  jury. 

Hence,  if  Congress,  in  the  act  of  1789,  had  expressly  con- 
ferred on  this  Court  jurisdiction  to  try  all  criminal  cases  in 
admiralty  as  it  did  on  the  District  Court  to  try  all  civil  ones, 
and  had  declared,  that  what  was  criminal  by  admiralty  laws 
should  be  so  considered  and  punished  by  this  Court,  this 
would  have  made  a  stronger  case.  5  Wheat  153.  But  still, 
doubt  would  exist,  whether  the  acts  of  the  respondents 
amounted  to  an  offence  in  admiralty.  Certainly  they  would 
not,  if  the  correct  test  as  to  such  an  offence  be  what  was  un- 
derstood to  be  one  in  England  or  here  when  the  Constitution 
was  adopted,  however  little  doubt  might  exist  if  we  looked  to 
what  was  a  crime  in  admiralty  before  the  13th  and  15th  of 
Richard  11.  in  England,  or  since,  on  the  continent  of  Eu- 
rope. 

This  will  be  seen  in  what  has  already  been  stated  in  re- 
spect to  the  boundary  of  admiralty  jurisdiction,  before  and 
after  those  celebrated  curbs  on  its  encroachments. 

But  beyond  this,  to  render  it  very  improbable  that  many 
matters,  before  treated  as  crimes  in  admiralty,  continued  to 
be  so  treated,  many  will  doubtless  remember  the  long  strug- 
gle between  the  Court  of  Admiralty  and  Courts  of  Comm(»i 
Law  in  the  thirteenth  and  fourteenth  centuries,  for  jurisdic- 
tion over  offences  as  well  as  civil  cases,  on  navigable  waters 
within  the  body  of  a  county,  and  which  led  to  the  restrain- 
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ing  statutes  of  Richard  II.,  and  was  one  with  many  other 
quarrels,  which  terminated  in  the  hanging  of  some  of  the 
Judges  on  both  sides.  The  Chief  Justice  Tresilian  seems  to 
have  headed  one  party,  and  Arundel,  the  Lord  High  Admi- 
ral, the  other.  1  Henry's  Hist  of  Eng.  258,  263 ;  1  Har- 
grave's  State  Trials,  1. 

After  such  a  warning,  the  Amiralty  Court  would  not  be 
very  likely  to  encroach  again  soon  into  the  bodies  of  counties, 
and  punish  as  crimes  in  admiralty  there  what  the  Common 
Law  Courts  and  Parliament  itself  by  the  restraining  statutes 
of  Richard  considered  as  offences  to  be  tried  only  in  the  latter 
tribunals,  and  which  it  was  afterwards  made  penal  to  prose- 
cute in  admiralty.  Though  some  of  the  old  commissions 
to  the  admirals  may  have  retained  their  old  forms,  as  to 
an  inquiry  into  nuisances  by  seines  and  weirs  for  fishing, 
and  rubbish,  obstructing  navigation,  as  quoted  by  Sir  Lionel 
Jenkins  and  others.  [See  Zouch's  Adm.  92 ;  Clarke's  Pr.  99; 
7th  Article  of  the  Practice  of  the  Ct.  of  Adm.  in  the  Black 
Book ;  Bracton,  p.  12,  ^  6 ;  Spelman's  Relics  of  Adm.  286 ; 
Constable's  case,  6  Coke,  106 ;  2  Hale's  P.  C.  11-20;  Richard 
I. ;  Edward  III. ;  Richard  11. ;  Henry  YIIL,  in  Ruffhead's 
edit.  p.  6,  260,  329,  424,  448 ;  2  Bro.  Civ.  &  Adm.  L.  463, 
466,  474.]  Yet  in  many  cases  the  inquiries  were  limited  to 
places  below  or  beneath  the  lowest  bridges.  See  before,  and 
Zouch's  Adm.  92,  usually  ^' below"  them,  or  only  up  to 
them  from  the  sea.  Lex  Mercatoria,  p.  88 ;  2  Hale,  P.  C.  18. 

They  seldom  if  ever  extended  into  the  body  of  a  coun- 
ty, unless  sometimes  on  salt  water  when  the  tide  was  in.  [2 
Bro.  Civ.  &  AduL  L.  30 ;  Bac.  Abr.  "  Court  of  Admiralty  " ; 
ChnstabUs  case^  5  Coke,  106.]  And  the  Common  Law  Courts 
had  concurrent  jurisdiction  as  to  those  crimes  in  rivers.  2 
Hale,  P.  C.  16,  64 ;  1  Starkie,  R.  16. 

Or  unless  the  collection  of  gravel  or  rubbish  actually  ob- 
structed navigation  or  periled  ships  and  life  in  great  rivers  in 
fresh  or  ^'  sweet"  waters  towards  the  sea  below  the  bridges, 
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(Gierke's  Prac.  p.  119;)  and  this  was  all  before  15th  Richard 
II.,  or  violated  that  statute,  if  the  rivers  were  in  the  body  of 
the  county.  See  Black  Book,  ch.  34,  p.  109.  See  also,  the 
Inquisition  of  Queensboro',  in  Hall's  Adm.  Prac  20,  Pref. 
See  the  articles  drawn  up  under  James  I.,  as  to  the  power  of 
the  Court  of  Admiralty.  Pref.  of  Hall's  Adm.  Prac.  24 ;  2 
Bro.  Civ.  &  Adm.  L.  79;  2  Hale's  P.  C.  16  and  118;  Dun- 
lap's  Adm.  Prac  7. 

It  is  true  that  the  Inquisition  of  dueensboro'  was  in  Ed-> 
ward  III.,  49th,  (A.  D.  1376.)  Zouch's  Adm.  34;  4  Parte- 
sue  Col.  200.  But  this  was  before  the  15th  of  Richard  H., 
and  centuries  before  our  Revolution. 

As  before  remarked,  Sir  Lionel  Jenkins  also  attempted  to 
revive  the  ancient  jurisdiction,  and  in  his  charges  went  nearly 
as  far  as  before  Richard  IL  He  says,  inquire  of  '^  all  such  as 
have  cast  ballast,  rubbish  or  filth  into  our  navigable  rivers 
below  the  bridges  next  the  sea,"  or  stones  for  lighters  to  fasten 
to,  and  not  laid  a  yard  deep  in  the  ground,  so  harbors  not  be- 
come "  choaked  up."    341  Ap.  530  and  532  in  Curtis'  Adm. 

Strictly  speaking,  he  might  mean  to  confine  these  inquiries 
to  the  sea  and  below  bridges,  as  he  says,  "  all  nuisances  and 
abuses  upon  our  salt  waters  and  navigable  rivers  beneath 
those  bridges  which  are  next  the  sea,"  (540)  and  hence  not 
like  the  present  case 

But  if  he  did  not  mean  to  confine  himself  to  the  high  seas, 
or  to  the  era  before  Richard  II.,  as  to  offences,  his  views  are 
a  departure  from  express  statutes  and  the  actual  jurisdiction 
exercised  in  admiralty  as  well  as  common  law.  12  Wheat 
635,  Johnson,  J. 

If  he  meant  to  go  as  far  as  the  words  in  the  ancient  and 
obsolete  forms  of  commissions,  as  shown  in  the  Black 
Book  of  Admiralty,  in  Clerke's  Practice,  he  meant  to  violate 
express  acts  of  Parliament,  unless  keeping  below  the  bridges. 

The  old  inquest  or  inquiry  run,  (I4th  Article  in  Clerke's 
Prac  translated  into  Latin,)  into  ^^  alias  caus\  quascunque 
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wper  mare,  et  infra  quoscimque  rivos,  aquas  seu  rivuhs 
maris"  but  takes  care  to  add,  ^^ usque  ad  primum  pontem 
emergences  terminare,"  So  in  a  note  to  the  14th  article  in 
felonies,  ^^felonias  spoliationes,"  the  power  run  to  sweet  or 
fresh  waters,  "  aquis  duicUms  "  as  well  as  "  super  mare  ;  " 
but  it  was  only  in  them  "ubi  dominus  magnus  admiraUus 
AngluB  habet  out  habere  cofisuevit  auciorUafem  sive  juris^ 
dictionem^"  i.  e.,  below  the  first  bridges  in  cases  of  murder 
and  mayhem. 

The  same  attempt  was  made,  by  construction  of  old 
phrases  and  otherwise,  to  depart  from  the  true  limits  of  ad- 
miralty jurisdiction,  that  is,  '^  the  high  seas,"  in  Massachu- 
setts, when  a  colony,  and  was  resisted  in  a  remonstrance  by 
the  House  of  Representatives,  in  1770,  as  first  in  the  list  of 
their  grierances,  and  by  a  committee,  of  which  John  Han- 
cock and  Samuel  Adams  were  members.  "  We  have  seen  of 
late  innumerable  encroachments  on  our  charter ;  Courts  of 
Admiralty,  extended  from  the  high  seas,  where,  by  the  com- 
pact in  the  charter,  they  are  confined,  to  numberless  impor- 
tant causes  upon  land ; "  followed  by  a  list  of  other  griev- 
ances.   Mass.  State  Papers,  p.  47. 

The  modern  commission  or  patent  to  the  Judge  of  Admi- 
ralty includes  several  things  as  of  old,  but  not  now  by  law 
in  his  power.  1  Hag.  Adm.  312.  Indeed,  a  great  part  of 
the  powers  given  by  the  terms  of  the  commission  are  totally 
inoperative.  Ibid.  See  also,  Little  Joe,  Stewart's  Adm.  R. 
407. 

Again,  by  the  resolutions  of  the  Judges,  (4  Feb.  1632,) 
an  attempt  was  made  to  revive  the  ancient  jurisdiction  of  the 
admiralty  concerning  obstructions  in  rivers.  This  was 
placed,  not  on  any  ground  except  to  try  mayhem  and  murders 
there  in  great  vessels  below  the  bridges,  but  as  to  the  admi- 
ral, it  was  said,  that  ''by  exposition  and  equity  thereof,  he 
may  inquire  of  and  redress  all  annoyances  and  obstructions  in 
those  rivers  ^at  are  an  impediment  to  navigation  or  passage 
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to  or  from  the  sea,"  and  not  be  prohibited.  See  Dnnhtp's 
Adm.  Prac.  14;  3  Wheat  367,  note;  Hall's  Adm.  Prac. 
24,  26,  Prrf. 

But  beside  this  being  probably  below  only,  and  not  at  or 
above  the  bridges,  those  resolutions  were  not  laws,  could  not 
abrogate  the  laws,  and  were  disavowed  afterwards  as  as^ 
sented  to  by  several  of  the  Judges.  Hall's  Adm.  Prac.  26, 
Pref. ;  T.  Raymond's  R.  3 ;  12  Wheat  617 ;  Bee's  Adm.  420. 
They  do  not  appear  ever  in  this  respect  to  have  been  prac- 
tised on.     Bac.  Abr.  "  Court  of  Admiralty,  A." 

Again,  this  was  an  exception  in  a  statute  of  only  murder 
and  mayhem  in  great  ships ;  and  it  would  be  most  extraor- 
dinary to  consider  an  exception  expressed,  as  a  good  reason 
for  making  other  exceptions  not  expressed.  On  the  con- 
trary, the  sound  legal  maxim  is  expressio  unius  e$i  esdusio 
aUervus. 

So  of  many  other  matters  cited  in  old  books  as  admiralty 
powers.  They  were  such  as  are  now  obsolete  since  Richard 
n.,  and  with  the  growth  of  cities  and  distribution  of  such 
powers  among  municipal  officers  and  other  Courts. 

Thus,  when  an  inquiry  in  admiralty  was  ordered  as  to  the 
anchorage  of  vessels  and  their  injury  to  each  other  in  port, 
(Zouch's  Adm.  p.  97,)  it  related  to  a  maritime  matter,  and 
was  before  Richard  XL,  and  hence  took  place  in  admiralty. 
So  as  to  the  demeanor  of  seamen  and  ferrymen,  and  to  repress 
their  uncivil  manners,  it  related  to  maritime  men,  and  was 
previous  to  that  statute.  Zouch's  Adm.  91;  Lex  Mercat 
p.  77. 

The  admiral,  at  first,  merely  governed  and  punished  sea- 
men by  a  sort  of  naval  rather  than  commercial  code.  After 
the  navy  was  separated,  and  merely  protected  the  mercantile 
marine,  he  continued  to  settle  disputes  as  to  matters  happen- 
ing any  where  on  the  sea  flood,  out  of  the  body  of  counties, 
as  the  county  magistrates  and  juries  did  not  exist  there,  and 
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it  seemed  to  be  the  appropriate  theatre  of  his  power.    2  Bro. 
Civ.  &  Adm.  L.  30. 

Though  restrained  within  the  counties,  he  was  powerful 
without,  and  the  claim  of  the  King  to  the  four  narrow  seas, 
and  his  ancient  admiralty  jurisdiction  over  them,  were  never 
relaxed.  They  were  beyond  the  carpus  comUatiis,  See  Sel- 
den's  Right  and  Domain  of  the  Sea,  "  Ownership  of  the  Sea," 
384 ;  Hale,  De  Portibus  Maris,  p.  86,  86.  All  nations  were 
in  them  for  a  time  made  to  ''veil  the  bonnet"  2  Bro.  Civ. 
&  Adm.  L.  469,  470. 

Shutting  the  Admiralty  Court,  then,  out  of  all  criminal  ju- 
risdiction since  the  13th  and  16th  of  Richard  II.,  and  cer- 
tainly since  Henry  YIII.,  in  England,  as  to  matters  happening 
within  a  county,  how  could  the  framers  of  the  Constitution 
or  the  authors  of  the  act  of  1789  mean  to  use  language  broad 
enough  to  make  the  present  case  "cognizable"  in  admiralty, 
a  case  happening  several  miles  within  a  county  ?  I  will  not 
undertake  to  say,  that  some  of  the  members  of  the  Supreme 
Court,  in  the  recent  case  in  6  How.  441,  have  not  gone  far 
enough  to  make  the  admiralty  law,  as  existiilg  in  England 
in  the  most  remote  ages,  and  as  on  the  continent  in  more 
modern  times,  the  true  rule  for  deciding  what  are  or  are  not 
within  the  jurisdiction  of  Admiralty  Courts  here  in  certain 
civil  cases.    The  decision  will  speak  for  itself. 

But  believing  that  a  majority  have  not  said  so,  if  any  of 
them  mean  so  as  to  crimes,  I  do  not  feel  justified  in  regarding 
as  guides  in  this  instance,  any  thing  which  was  not  deemed 
proper  matter  for  admiralty  cognizance  in  England  at  our 
Revolution,  unless  made  so  here  by  colonial  changes  or  made 
so  since  by  our  Constitution  and  acts  of  Congress.  [See 
more  fully  on  this,  my  dissenting  opinion,  and  the  cases  there 
cited.] 

Look  a  moment  to  the  facts  in  the  present  indictment. 

Though  the  acts  complained  of  were  committed  on  salt 
water,  within  the  ebb .  and  flow  of  the  tide,  and  where  the 
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riTer  was  navigable,  yet  the  obstruction  is  not  below,  but 
above,  and  at  the  bridge,  and  is  within  the  body  of  the  coun- 
ty. Where  is  the  instance  in  England  of  treating  one  of  the 
bridges  on  the  great  rivers  as  itself  a  nuisance,  either  since  or 
before  Richard  II.  ?  But  there  is  no  doubt  that  such  an  act 
unauthorized,  if  an  obstruction  to  navigation,  whether  by 
throwing  in  rubbish  or  timber,  would  be  a  nuisance  at  com- 
mon law,  and  punishable  not  only  there,  but  in  most  of  the 
State  Courts  for  the  trial  of  crimes  and  questions  at  law, 
rather  than  of  equity  or  admiralty.    See  cases,  post 

As  strong  proof  that  the  admiralty  has  not  for  many  cen- 
turies punished  any  nuisances,  all  the  cases  reported  of  pros- 
ecutions for  nuisancer  are  either  in  Common  Law  Courts  or 
in  the  Exchequer  by  a  bill  for  an  injunction.  None  are  found 
m  admiralty,  though  Sir  Lionel  Jenkins  (1  Zouch,  88,  96,) 
claimed  the  power  in  ports  and  navigable  rivers.  Com.  Dig. 
Adm.  E.  13. 

But  where  is  the  case  of  its  undisputed  exercise  in  admi- 
ralty since  Richard  II.  ?  Where  at  the  time  of  our  Revolu- 
tion ?  '*  The  water,  banks,  &c.,  within  ports  and  havens, 
are  within  the  power  of  the  Commissioner  of  Sewers."  Com. 
Dig.  "  Navigation,  D."  Col.  38. 

A  penalty  for  throwing  ballast  into  them  is  imposed  by  19 
George  II.,  and  is  a  fine  collected  before  a  magistrate,  and 
not  in  admiralty.    Ibid. 

The  city  of  London  has,  by  patent  or  grant,  charge  of  the 
Thames,  as  well  as  the  soil  under  it,  and  assesses  taxes  to  re- 
pair wharves  and  remove  rubbish.  Calthrop's  Cases,  p.  122, 
123. 

We  have,  also,  already  shown,  that  the  Admiralty  Courts 
in  England  punished  no  misdemeanors  when  our  Revolution 
took  place;  and  that  all  their  criminal  jurisdiction  was  pro- 
bably intended  by  the  framers  of  the  Constitution  to  be  par- 
celled out,  and  indeed  conferred  on  Congress,  to  grant  to 
its  Courts  under  other  heads,  and  not  as  mere  admiralty 
offences. 
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But  to  consider  that  an  offence  in  admiralty,  which  was 
committed  within  a  port,  within  the  fauces  terrtB,  the  pro- 
montories of  it,  within  the  jurisdiction  of  a  State,  within  the 
body  of  a  county,  within  the  reach  of  State  laws  and  the 
State  Ck)urts,  not  on  board  a  public  ship,  or  in  a  fort  or  light- 
house, or  navy-yard  under  the  exclusive  jurisdiction  of  the 
United  States,  not  in  any  ship  whatever ;  and  yet,  in  this 
age  or  that  of  the  framers  of  the  Constitution,  to  be  regarded 
as  clearly  within  the  cognizance  of  an  Admiralty  Court  mere- 
ly as  such,  and  having  no  aid  from  specific  acts  of  Congress 
otherwise  reaching  and  punishing  the  act  as  injurious  to  com- 
merce, or  to  some  other  subject  like  revenue  or  navigation, 
placed  under  its  regulation  and  protection ;  that,  I  think, 
would  be  a  pretty  bold  stride,  whatever  may  have  been  the 
law  in  England  at  the  time  of  the  Crusades,  or  in  the  Medi- 
terranean, where  the  pliable  principles  of  the  civil  law,  rather 
than  those  sturdy  and  jealous  ones  of  the  common  law,  pre- 
dominate. Seeing  all  this  difficulty  as  to  what  powers  of  ad- 
miralty, at  what  era  and  in  what  country,  are  in  force  here, 
and  the  doubts  even  in  some  civil  cases  not  yet  removed,  (5 
How.  441,)  it  is  perhaps  fortunate,  that  Congress  adopted  a 
different  course  as  to  criminal  cases,  and  instead  of  confer- 
ring all  power  over  them  in  the  gross  on  this  or  any  other 
Court,  merely  granted  it  in  detail,  in  particular  cases,  from 
time  to  time,  as  the  public  exigencies  and  obvious  expediency 
required  Congress  to  act. 

In  this  way  Congress  did  not  disturb  the  colonial  preju- 
dices against  such  a  broad  jurisdiction  in  admiralty  as  we 
and  our  ancestors  had  for  so  many  centuries  been  opposing, 
and  especially  in  criminal  matters.  In  this  way,  also,  the 
prejudices  in  favor  of  trials  in  the  Common  Law  Courts,  or 
Courts  acting  on  their  law  side,  and  on  common  law  princi- 
ples, and  in  common  law  forms,  were  acquiesced  in,  and  left 
to  the  tribunals  in  each  State,  without  any  action  on  them 
by  Congress,  or  the  offences  specially  defined  by  acts  of  Con- 
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gress,  and  the  jurisdiction  over  them  specially  given  to  the 
Circuit  Court,  and  given  to  it,  not  as  a  Court  of  Admiralty, 
but  as  a  Law  Court 

In  this  way  they  avoided  collision  with  the  States,  the 
State  Courts,  State  jealousies,  State  jurisdiction  and  State 
rights;  selecting  only  for  oflfences  acts  committed  without 
State  jurisdiction,  or  on  the  high  seas,  or  in  places  expressly 
ceded  to  the  United  States. 

Having  shown,  from  this  cursory  view  of  the  history  of  the 
curtailment  of  admiralty  jurisdiction  in  England,  that  the 
construction  claimed  by  the  prosecution  as  to  what  is  "  cog- 
nizable under  the  authority  of  the  United  States,"  in  the  act 
of  1789,  could  not,  on  any  fair  grounds,  be  intended  by  its 
makers,  as  it  thus  would  become  necessary  to  ride  back,  and 
ride  over  all  changes  in  admiralty  since  the  beginning  of  the 
fourteenth  century,  and  having  shown  that  a  transacticm  like 
this,  an  obstruction  in  any  waters  within  a  county,  has  not  for 
centuries  been  deemed  a  crime  cognizable  in  admiralty  in 
England  or  in  this  country,  however  exceptionable  and  pun- 
ishable it  once  was  in  admiralty,  or  may  at  times  be  now  in 
the  Courts  of  Common  Law,  I  might  stop  as  to  this.  But  it 
is  very  doubtful  whether  the  place  of  this  oflfence,  even  were 
the  act  a  crime  in  some  places  and  cognizable  in  admiralty, 
was  within  the  criminal  jurisdiction  of  Admiralty  Courts  in 
England  or  here  at  the  time  of  the  Revolution.  An  act  may 
be  a  crime  in  one  place  against  admiralty  law,  which  is  not, 
if  done  in  another  place. 

This  act  was  not  done  on  the  high  seas,  nor  out  of  the 
body  of  a  coimty,  though  within  tide  water. 

Locality  in  crimes,  as  in  torts,  has  ever  been  considered  the 
chief  test  of  admiralty  jurisdiction.  The  very  acts  of  Con- 
gress which  punish  crimes  connected  with  maritime  affairs, 
usually  require  in  express  terms,  that  they  shall  have  been 
committed  out  ''of  the  jurisdiction  of  a  State;"  but  the 
bridge  and  the  nuisance,  if  any  in  tliis  case,  are  confessedly 
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within  the  body  of  a  county ;  and  though  over  tide  water, 
are  not  on  the  high  seas,  nor  on  a  narrow  arm  of  the  sea  or 
harbor  without  the  boundaries  of  a  county. 

This  question  is  in  some  aspects  like  the  last,  but  in  others 
is  different,  and  fortifies  it,  because  developing  the  local  boun- 
daries of  all  criminal  jurisdiction  in  admiralty,  whether  for 
nuisances  in  public  waters  or  other  offences  to  be  without  the 
locus  in  quo  here. 

I  shall,  under  this  head,  say  nothing  of  the  character  and 
locality  of  this  particular  offence  as  charged  in  the  indict- 
ment, except  by  showing,  that  all  jurisdiction  of  all  crimes 
in  admiralty,  with  a  single  exception  before  named,  was  in 
England,  both  in  1776  and  1789,  excluded  from  a  place  like 
this. 

The  general  rule  is,  that  the  admiralty  jurisdiction  in 
crimes,  after  the  16th  of  Richard  XL,  was  only  on  the  sea 
without  the  body  of  a  county.  Com.  Dig.  "  Admiralty,  E.  6, 
note ; "  4  Wash.  C.  C.  376 ;  CorfieU  v.  Coryell,  3  Wheat. 
371 ;  2  Bro.  Adm.  &  C.  L.  466,  476 ;  Hall's  Adm.  Prac.  19; 
6  Mason,  C.  C.  298.  Stq)er  mare  aUumy  Com.  Dig.  Adm.  K 
1 ;  6  Wheat  76,  379 ;  12  Ibid.  623,  627,  by  Johnson,  J. ; 
Hale's  Hist,  of  C.  L.  p.  36,  ch.  2 ;  3  Story,  Com.  p.  634 
That  this  included  the  sea  thus  situated,  to  high  water  mark, 
though  some  say  only  to  low  water  mark.  1  Bald  w.  C.  C.  36 ; 
3  Wheat  336;  3  Instit  113;  1  Mason,  C.  C.  147,  162; 
Ware's  R.  96.  See  cases  above.  That  it  embraced  even 
ports,  havens  and  creeks,  if  so  situated  without  the  county. 
Montgomery  v.  Henry,  1  Dall.  49.  There  they  are  consid- 
ered '^  the  high  sea  "  or  <'  main  sea,"  and  so  also  when  with- 
out the  capes.  Untied  States  v.  Orush,  6  Mason,  C.  C.  298 ; 
3  Rob.  Adm.  336 ;  Hargrave's  Tracts,  88. 

But  tfaey  are  usually  infra  corpus  comitaiuSy  within  the 
fauces  terra,  landlocked,  and  then  admiralty  criminal  jurisdic* 
tion  ceases,  and,  of  course,  that  of  the  United  States  founded 
on  it.    12  Pet  72 ;  Com.  Dig. ''  Navigation,  K.  &  Admiralty, 
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E.6;"  4Instit.l48;  1  Story,  269 ;  1  Bl.C.  110;  5  Wheat  99, 
184;  1  Mason,  C.  C.  360;  1  Hawk.  ch.  37,  $  36;  United 
&ates  y.  Orush,  6  Mason,  C.  C.  240;  United  States  v.  Rob- 
ison,  4  Ibid.  308 ;  3  Wheat  336.  To  show  the  application 
of  this  to  the  present  facts,  this  is  the  law  in  the  river 
Thames.  Com.  Dig.  "Admiralty,  P.  2;"  4  Instit  139^;  1 
Roll.  639.  And  in  other  rivers,  however  salt,  or  strong  their 
tides.  3  Wheat  94.  So  in  most  roadsteads.  1  Rob.  Adm. 
233. 

But  not  so  in  an  open  roadstead  in  a  foreign  country.  6 
Wheat  200 ;  1  Gall.  624,  624 ;  2  Sumn.  482.  So  an  ''  arm 
of  the  sea  "  may  be  within  a  county,  as  the  mouths  of  many 
rivers  are  regarded  in  England.  6  Mason,  C.  C.  300.  So 
most  creeks  are  within  the  county.  10  Price,  401 ;  Hale,  De 
Port  Mar.  46-48. 

Hence  a  creek  is  said  not  to  be  a  port  or  a  haven,  or  to 
have  this  privilege.  Com.  Dig.  "  Navigation,  C.  "  ;  Bac.  Abr. 
"Courts  of  Admiralty.''  Certainly  not,  if  fresh  water,  or 
within  the  county.  6  Wheat  76,  note.  And  it  is  hence,  as 
hereafter  explained,  probably,  that  in  the  Black  Bird  Creek 
case,  Ch.  J.  Marshall  says  nothing  of  the  dam  across  it  vio- 
lating the  rights  to  go  to  any  port  of  delivery,  or  to  sail  up- 
wards to  the  highest  ports.    See  post 

The  acts  of  Congress  concerning  the  fisheries,  give  a  boun- 
ty when  "employed  at  sea  for  the  term  of  four  months,"  and 
this  has  been  construed  to  mean  out  of  the  ports  and  harbors 
of  the  seacoast  Schooner  Harriet  Boynton,  1  Story,  C.  C. 
261. 

The  space  between  capes  of  the  main  sea,  or  high  seas, 
or  ocean,  is  usually  so  wide,  that  one  cannot  see  what  is 
done  across,  and  the  coroner,  sheriff  or  people  not  be  able  to 
see  and  know  an  act  done.  Angell  on  Tide  Waters,  13  Pref. 
and  cases. 

In  cases  of  doubt,  the  county  acts,  more  especially  if  it  has 
been  the  usage  for  it  to  act  there.    2  East,  P.  C.  804;  6 
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Dane's  Abr.  341,  346 ;  1  Com.  Dig.  '<  Admiralty,  F.  2 ; "  An- 
gell  on  Tide  Waters,  300-301 ;  4  Instit  140. 

Such  cases  must  arise  often,  as  the  state  of  the  air  would 
make  a  great  difference  as  to  the  distance  things  could  be 
seen  distinctly.  The  Arabs  in  the  north  of  Africa  consider 
it  a  mile,  when  so  far  as  not  to  be  able  to  distinguish  a  man 
fnm  a  woman. 

The  punishment  of  crimes,  without  such  limits,  Congress 
may  impart  to  such  Courts  as  are  thought  most  proper.  4 
Elliott's  Deb.  290,  291;  1  Kent,  Com.  319;  3  Wheat  3S6, 
arg. 

So  if  a  crime  be  committed  on  the  high  seas,  but  in  a  for- 
eign vessel,  we  have  no  jurisdiction  of  it  A  gun  fired,  and 
killing,  the  act  is  done  where  the  vessel  is,  on  board  of  which 
occurs  the  killing.  United  SteUes  v.  James  Davis^  2  Sumn. 
482;  1  Leach,  C.  a  432. 

That  may  be  on  the  high  seas,  if  outside,  and  the  vessel 
18  afloat,  though  the  ground  is  bare  there  at  low  tide. 

If  in  a  foreign  vessel,  we  have  no  jurisdiction.  2  Sumn. 
485.  It  is,  pro  tanto,  foreign  territory.  United  States  v. 
The  Pirates,  5  Wheat  197 ;  United  States  v.  Kessler,  1 
Baldw.  C.  C.  25. 

Piracy  being  an  offence  against  the  law  of  nations,  as  well 
as  our.  own  laws,  may  be  punished  here  wherever  committed, 
on  the  sea,  if  not  in  a  vessel  of  some  foreign  power.  United 
States  V.  Klintock,  6  Wheat  152. 

A  revolt,  under  the  statute  of  April  30th,  1790,  need  not 
be  on  the  high  seas,  as  the  statute  does  not  say  in  this  crime 
it  must  be  out  of  the  jurisdiction  of  the  State,  or  on  the  high 
seas,  but  only  in  some  ship.  United  States  v.  Hamilton,  1 
Mason,  C.  C.  443 ;  1  Bro.  Laws,  1 13. 

But  Congress  makes  this  a  crime  within  the  body  of  a 
county,  not  by  its  power  over  admiralty  matters,  as  those 
matters  in  crimes  do  not  arise  within  the  county.  It  is  rather 
by  its  power  to  regulate  commerce,  and  punish  offences  com- 
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mitted  in  the  prosecution  of  it  and  in  vessels.  This  may  be 
done  (m  land  as  well  as  water  in  several  cases,  as  CkHigiess 
governs  the  commerce  between  the  States,  often  wholly  on 
land.  12  Wheat  44&  The  revised  act  of  March  3d,  1835, 
punishes  a  revolt,  if  ''on  the  high  seas,  and  in  their  admi- 
ralty jurisdiction,"  but  does  not  say,  out  of  the  limit  of  a 
county.  4  Bro.  L.  776.  Hence  its  meaning  in  this  respect 
is  to  be  settled,  though  in  other  cases  the  high  seas  have 
been  held  to  be  the  unenclosed  ocean.  See  before,  5  Mason, 
290. 

Confining  a  captain  on  board  an  American  ship,  if  in  port, 
is  punishable.  United  SUUes  v.  Storer,  4  Wash.  C.  C.  548. 
Yet  it  is  not  an  admiralty  case,  but  one  under  the  power  to 
regulate  commerce. 

"  I  should  have  much  confidence  in  this  view  as  to  the  lo- 
cality of  crimes,  in  order  to  give  admiralty  jurisdiction  over 
them ;  and  that  this  indictment  must  fail  on  this  account 
alone,  if  on  no  others,  had  it  not  been  equally  strong  as  to  a 
like  locaUty  of  maritime  torts  being  necessary  to  give  admi- 
ralty jurisdiction  over  them ;  and  the  Supreme  Court  recent^ 
ly,  in  5  How.  441,  held  that  locality  in  the  latter  to  confer 
such  jurisdiction,  need  not  be  on  the  ocean  or  outside  of  a 
county.  They  held  it  might  be  any  where  on  tide  water, 
though  two  hundred  miles  in  the  interior  of  a  State,  and  in 
the  centre  of  one  of  its  counties. 

To  be  sure,  the  decision  is  carefully  confined  to  the  case  of 
collision  between  vessels,  and  does  not  in  terms  extend  to 
other  torts,  or  to  contracts  or  crimes. 

But  I  must  confess  that  my  opinion  is  weakened  in  respect 
to  this  ground  concerning  crimes. 

And  I  abandon  all  analogies,  which  had  before  been  relied 
on  by  me,  on  account  of  a  like  rule  in  torts  generally.  The 
cases  m  respect  to  them  may  be  seen,  however,  in  5  How. 
441,  collected  in  the  dissenting  opinion. 

So  also  may  be  seen  there  the  reply  as  to  any  contrary 
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reasoning  or  analogy  derived  from  the  locality  of  contracts, 
and  of  cases  of  seizures  for  breaches  of  the  laws  of  revenue 
and  trade  on  the  water. 

In  other  matters  more  than  crimes,  connected  with  admi- 
ralty jurisdiction,  it  may  be  important  at  times  to  discrimi- 
nate between  the  sea  and  the  high  sea,  a  river  navigable  and 
not  navigable,  whether  the  tide  ebbs  and  flows  at  a  particu- 
lar place  or  not,  and  whether  jurisdiction  does  not  extend  for 
some  purposes  to  other  than  our  own  vessels,  beyond  the  sea- 
shore. 

But  I  apprehend,  that  in  crimes,  '^  the  seas,"  or  ^'  the  high 
seas,"  or  ^'  the  ocean,"  mean  much  the  same,  (6  Dane's  Abr. 
348,)  and  that  in  other  matters  '<  the  ebb  and  flow  of  tide," 
''  the  flood  mark,"  or  "  the  sea  flood,"  were  often  much  the 
same,  though  not  always.    2  Gall.  402. 

So  when  it  becomes  material  to  decide  what  is  navigable 
or  not,  as  in  the  act  for  revenue  seizures  on  streams  naviga- 
ble from  the  sea  by  boats  of  ten  tons  burthen,  the  act  of  Con- 
gress in  this  way  itself  virtually  defines  what  is  meant  by  the 
term  navigable  for  that  purpose. 

There  may  be  many  places,  also,  where  the  tide  ebbs  and 
flows,  which  are  not  navigable.  Mayor  of  Lynn  v.  7\<m^, 
Cowp.  86.  Or  if  navigable,  are  not  public  Ibid. ;  5  Taunt. 
86.  They  may  be  not  public,  though  the  tide  ebbs  and 
flows,  if  made  navigable  by  expense  of  the  owners,  and 
the  use  by  them  has  been  exclusive.  Miles  v.  Rose^  Ibid. 
706. 

But  I  shall  not  go  into  this  inquiry,  though  an  interesting 
one,  it  not  being  necessary,  to  dispose  of  the  present  motion. 
Some  of  the  leading  cases  on  it  are.  Hooker  v.  Owmmins^  20 
John.  R.  98;  The  People  v.  PJatt,  17  Ibid.  196;  3  Gaines,  R. 
319;  2  Conn.  481 ;  4  Burr.  2162;  Davies'  R.  149;  Angellon 
Tide  Waters,  63,  91 ;  Rex  v.  Smith,  2  Doug.  441 ;  The 
Steamboat  Planter,  7  Pet  343. 

So,  looking  to  foreigners  and  other  purposes,  the  territorial 
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limits  of  the  United  States  extend  a  marine  league  from  shofe, 
a  cannon  shot.  Yattel,  B.  1,  ch.  21;  4  Crancb,  234;  2 
Ibid.  187,  234;  C/uirch  y.  Hubard,  1  GaU.  62;  The  Am^ 
3  Wheat  630;  Act  of  1798  and  1820;  Uniied  SUOes  r. 
Kessler,  1  Baldw.  C.  C.  34,  35 ;  Angell  on  Tide  Waters,  12, 
Pief. 

Sometimes  further  it  is  said,  (1  Baldw.  35,)  to  keep 
foreigners  from  fighting  and  smuggling.  The  ApoOoj  9 
Wheat  370;  6  Ibid.  201;  App.  123. 

But  the  details  on  this  are  not  material  to  the  pres^it  in- 
quiries, and  will  not  be  pursued.  The  leading  views  on 
them  may  be  seen  in  Bee's  Adm.  R.  206,  207 ;  Jennmge  r. 
Carson^  8  Es^rs ,  1  Pet  Adm.  29,  note ;  1  Aasuni,  195 ;  8 
Geo.  I.,  ch.  12 ;  3  Hag.  Adm.  289. 

A  provision,  making  acts  like  those  of  the  lespoodents  a 
crime,  and  entrusting  the  trial  of  them  to  this  Court,  not 
being  found  in  the  act  of  Congress  of  1789,  in  express  words, 
nor  the  power  being  embraced  in  or  under  it,  by  any  clear 
reference  to  any  admiralty  code  of  any  age  or  people,  as 
meant  to  be  adopted  by  it,  nor  being  likely  to  be  meant  aa 
included,  from  its  vagueness,  and  the  exclusion  of  an  oflfence 
like  this  within  a  county,  from  the  English  admiralty  code 
since  Richard  II.,  and  admiralty  jurisdiction  over  offences 
generally  not  reaching  a  place  like  this  in  England,  either  in 
1776  or  1789,  it  may  next  be  asked,  if  this  matter  was  acted 
on  in  admiralty  in  this  country,  while  we  were  colonies,  and 
has  thus,  by  any  implication  connected  with  the  act  of  1789 
and  the  Constitution,  become  a  crime  ? 

It  seems  to  be  contended,  and  perhaps  ought  to  be  coo- 
ceded,  that  if  the  admiralty  code  in  England  had  been  de- 
parted from  here,  by  any  voluntary  law,  or  general  and  uni- 
form usage  in  this  or  other  matters  freely  adopted,  so  as  to 
be  likely  to  be  well  known  and  recognized,  at  the  time  the 
Constitution  was  adopted,  such  modification  might  be  sup* 
posed  to  be  adopted  by  implication* 
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But  sach  an  usage  on  any  point  in  any  one  of  the  thirteen 
Colonies,  not  recognized  or  acted  on  in  the  residue  of  the 
thirteen,  could  not  be  regarded  as  thus  operating  in  the  minds 
of  the  framers  of  the  Constitution. 

This  matter,  however,  has  in  all  its  ramifications  been 
examined  by  me,  so  far  as  any  means  exist  in  relation  to  our 
colonial  history,  colonial  reports,  and  colonial  statutes,  in  the 
case  in  5  How.  441. 

And  it  will  be  only  necessary  to  refer  to  these  here,  and  to 
say,  that  in  my  opinion,  notwithstanding  the  broadness  of 
commissions,  copied  from  old  and  obsolete  forms,  the  doings 
under  them  prove  clearly  a  very  close  conformity  by  the  Vice 
Admiralty  Courts  in  the  British  Colonies  to  the  admiralty 
jurisdiction  and  principles  at  home,  except  where  in  one  or 
two  instances  altered  by  express  acts  of  Parliament  to  ha- 
rass and  oppress  them.  And  if  the  feelings  prevalent  here 
before  the  Revolution  in  respect  to  admiralty  powers  are  evi- 
dence of  what  was  meant  in  the  Constitution  by  ''cases  in 
admiralty,"  or  in  subsequent  acts  of  Congress,  no  doubt  can 
exist,  that  a  restriction  rather  than  enlargement  beyond  the 
English  practice,  even  as  then  existing,  was  desired,  and  the 
trial  by  jury  meant  to  be  more  widely  secured. 

There  is  not  a  more  striking  illustration,  that  Massachu- 
setts refused  to  tolerate  or  approve  any  of  the  enlargements 
and  encroachments  of  admiralty  jurisdiction,  which  in  some 
respects  were  forced  on  them  while  Colonies,  by  statutes  at 
home,  than  the  indignant  remonstrances  she  so  often  put 
forth  on  the  subject,  emanating  from  some  of  her  most  intel- 
ligent patriots.    See  one  specimen  before  given. 

This  view  would  not  prevent  Congress,  under  its  power 
to  regulate  commerce,  and  allowing  a  trial  by  jury  if  desired, 
expressly  to  invest  the  District  Court  or  this  Court  with  ju- 
risdiction over  both  torts  and  crimes  within  the  body  of  a 
county  on  tide  waters,  as  it  has  already  invested  it  with  ju- 
risdiction in  cases  of  seizures  for  breaches  of  the  laws  of  trade 
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and  revenue.  Bat  this  was  never  possessed  in  England  by 
Ae  Court  of  Admiralty.  It  belonged  there  to  the  Exchequer, 
and  was  made  an  appurtenant  here  to  the  admiralty,  both 
before  and  since  the  Revolution,  because  no  Court  of  Ex- 
chequer existed  here,  and  not  because  it  ever  was  or  ever  can 
be  in  its  nature  an  admiralty  power,  when  the  seizure  is  not 
only  above  the  ocean  and  above  tide  water,  but  as  far  into  the 
interior  as  a  boat  of  ten  tons  burthen  can  be  floated.  See  5 
How.  441. 

In  a  like  manner,  Congress,  under  that  power  to  regulate 
'commerce,  has  conferred  on  the  District  Court  jurisdiction 
over  maritime  matters  on  the  tideless  lakes  in  our  interior, 
but  not  as  belonging  to  it  by  means  of  its  admiralty  jurisdic- 
tion, else  this  specific  grant  would  have  been  unnecessary, 
the  Court  before  havmg  cognizance  of  all  civil  cases  in  admi- 
ralty, and  else  the  allowance  given  of  a  trial  by  jury  would 
not  have  been  in  symmetry. 

And  how  much  better  it  is  that  new  powers  should  thus 
be  conferred  and  doubtful  ones  invested  in  it  with  cer- 
tainty, than  to  force  them  within  it  by  construction  only  of 
grants  not  specifically  embracing  them,  will  be  strikingly 
manifest,  when  if  thus  expressly  conferred,  the  inestimable 
trial  by  jury  exists,  and  the  principles  of  evidence  applied 
may  generally  be  those  of  the  common  law ;  while  in  the 
other  grant  no  trial  b^  jury  is  allowed,  certainly  none  in  civil 
cases,  and  they  are  tried  by  a  dififerent  code  of  law  and  evi- 
dence from  what  we  and  our  fathers  have  been  much  accus- 
tomed. 

Many  things  look  now  as  if  belonging  to  the  admiralty  ju- 
risdiction, which  do  not  in  modem  times  belong  to  it  here  or 
in  England. 

Such  are  Lighthouses. 

But  they  were  granted  to  the  Trinity  House,  and  placed 
in  their  charge  as  early  as  Henry  YIII.  Bac.  Abr.  "  Court  of 
Admiralty." 
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So  buoys  and  beacons,  once  in  charge  of  the  admiralty,  (1 
Siderfin,  158,)  have  not  been  of  late,  except  by  a  patent  or 
grant  from  Parliament  And  who  ever  dreamed  here,  that 
the  expenditure  of  the  vast  sums  which  have  been  appropri- 
ated in  this  country  for  the  improvements  of  rivers  and  har- 
bors, and  the  removal  of  snags,  and  sawyers,  and  sand-bars, 
belonged  to  the  care  of  the  District  Courts  as  Courts  of  Ad- 
miralty in  all  civil  cases? 

On  the  contrary,  here  and  in  England  these  have  ever  been 
matters  of  special  legislation  and  general  supervision,  entirely 
under  other  legislative  powers.  McCuUoch's  Diet  ''  Buoys 
and  Beacons." 

Though  lighthouses  and  beacons  have  at  times,  under  a 
special  patent,  been  erected  by  the  admiralty,  the  duties 
collected  on  them  and  the  charge  of  them  belonged  to  the 
Trinity  House,  long  before  the  Revolution.  See  8th  Eliz- 
abeth; 4  Instit  149;  Com.  Dig.  Navigation,  IL  Beacon 
and  T.  3. 

The  powers  exercised  here  by  the  general  government  over 
commerce,  and  matters  and  waters  connected  with  it,  are  not 
all  of  admiralty  origin  and  character,  but  much  wider. 

So  when  Congress  erects  lighthouses,  and  builds  break- 
waters and  a  navy,  and  goes  far  beyond  the  admiralty  in 
England  at  the  Revolution,  in  removing  snags  and  sand-bars, 
and  making  moles  and  piers,  and  marine  hospitals.  Bac. 
Abr.  ^'  Court  of  Admuralty,  B."  Many  of  the  offences  con- 
nected with  these  are  new  and  not  of  admiralty  origin,  and 
are  within  capes  and  headlands,  and  some  within  the  body 
of  counties,  and  on  the  land.  In  truth,  with  the  power  to 
regulate  commerce,  and  carry  on  our  foreign  relations,  and 
build  forts,  and  navy-yards,  and  lighthouses,  maintain  a 
navy,  &c.,  &c.,  a  code  of  criminal  law  has  grown  up  con- 
nected with  these  powers  and  for  their  protection,  which  be- 
longs to  the  whole  matter,  and  not  to  admiralty  alone.  See 
post 
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What  they  then  were  in  England,  and  since  have  been  till 
1776  or  1789,  are  the  guides  as  to  what  must  now  be  under- 
stood as  the  extent  of  the  criminal  jurisdiction  meant  to  be 
allowed  to  Congress  to  confer  on  the  Courts  of  the  United 
States,  as  mere  admiralty  powers,  or  as  being,  per  se,  admi- 
ralty powers.  The  learning  and  labor  of  the  counsel  for  the 
government,  as  to  earlier  periods,  have  been  interesting,  and 
shed  much  light  on  the  antiquity  of  difierent  kinds  of  admi- 
ralty power.  But  the  practices  in  such  remote  ages,  and 
under  governments  so  different  from  that  of  England,  cannot 
control  the  present  case,  under  the  laws  as  existing  when  the 
Constitution  was  adopted,  with  the  modifications  and  addi- 
tions since  made  by  acts  of  Congress. 

And  as  the  growth  of  the  country  is  developed,  and  na- 
tional exigencies  arise,  the  further  exercise  of  its  just  powers 
will  often  be  called  for,  entirely  independent  of  any  grants  of 
admiralty  jurisdiction,  and  leaving  more  and  more  doubtful 
what  parts,  if  any,  as  to  crimes,  were  ever  meant  to  rest 
merely  on  those  grants.  Stanly  v.  The  Bank  of  North 
America,  4  Dall.  10,  note. 

It  is  by  no  means  certain,  if  the  grant  of  admiralty  juris- 
diction had  been  omitted  entirely  in  the  Constitution,  that 
the  other  grants  to  regulate  commerce,  maintain  a  navy,  de^ 
clare  war,  and  collect  a  revenue  from  imposts,  and  establish 
Courts,  &c.,  &c.,  would  not  have  enabled  it  to  confer  on  those 
Courts  all  the  criminal  jurisdiction,  if  not  the  civil,  which 
they  now  possess,  connected  with  maritime  affairs. 

The  admiralty  code  of  criminal  law  was  also  one  in  some 
respects  too  bloody  for  us  and  this  age,  as  for  example,  death 
to  remove  a  buoy.    Curtis'  Adm.  544;  Jenkins'  Works. 

As  the  ground  has  been  taken,  I  shall  next  proceed  to  in- 
quire briefly,  if  the  acts  complained  of  in  this  indictment  are 
made  pimishable  by  the  force  of  any  other  act  of  Congress 
than  that  of  1789,  either  directly  or  by  construction.  In  ex- 
amining any  other  acts,  we  are  met  not  only  by  the  presump- 
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tion,  that  Congress  would  not  mean  to  doindirectly^orcircui- 
tously  what  ample  reasons  showed  they  would  be  inclined  to 
do  directly,  and  which  they  did  not  do  directly,  but  by  the 
impropriety  of  holding  that  to  be  an  offence,  and  prosecuting 
it  as  such,  which  is  so  only  by  construction,  or  inference,  or 
implication. 

The  act  chiefly  relied  on,  as  being  violated  indirectly  by 
this  obstruction,  and  rendering  it  illegal,  is  that  making  New 
Bedford  a  port  of  entry.  See  it  in  1  Stat  at  Large,  629.  It 
is  made  to  "  include  all  the  waters  and  shores  within  the 
towns  of  New  Bedford,  Dartmouth,"  &c. 

This  bridge  is  within  the  limits  of  that  port,  as  a  ''port" 
would  usually  be  defined,  i.  e.  the  waters  within  the  gate,  or 
door,  or  outlet  towards  the  sea. 

This  port  is  allowed  by  Congress  to  be  a  place  for  shipping 
produce  to  foreign  countries  or  other  domestic  ports,  and  for 
introducing  merchandise  from  abroad  for  home  consumption. 
It  is  an  encroachment  on  it  to  place  bridges  across  it  with- 
out draws  sufficiently  wide  for  all  vessels  to  pass  and  repass, 
or  to  throw  stone  and  gravel  into  its  bed  so  as  to  make  parts 
of  the  channel  too  shoal  for  navigation. 

It  is  a  very  important  port,  possessing  over  one  hundred 
thousand  tons  of  shipping,  equal  in  that  respect  to  any  in 
England  or  America  except  four  in  each  of  them,  and  superior 
to  any  whatever  in  France.  Its  freedom  from  improper  ob- 
structions ought,  therefore,  to  be  carefully  watched  over  and 
preserved. 

And  it  is  contended,  that  any  encroachment  on  it,  or  viola- 
tion of  the  rights  existing,  when  it  was  made  a  port  of  entry, 
ought  to  be  considered  a  crime  or  misdemeanor. 

But  supposing  that  it  should  be,  can  it  be  considered  as 
made  a  crime  or  offence  by  this  act  of  Congress?  This  act 
merely  allows  exports  and  imports  there,  but  does  not  punish 
any  obstruction  in  its  waters.    In  England,  many  important 
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and  exclusive  privileges  have  been  conferred  on  certain 
ports,  as  the  Cinque  ports,  and  the  ports  of  London  and 
Hull. 

But  here,  no  preference  can,  by  the  Constitution,  be  given 
to  one  port  over  another,  (Art  1,  $  9,)  and  whatever  power 
properly  belongs  to  Congress  in  regulating  commerce  and 
establishing  ports  of  entry  and  delivery,  to  protect  them  by 
penalties  from  encroachments  and  obstructions  by  wharves, 
buildings  and  bridges,  it  is  in  this  case  sufficient  to  say  that 
Congress  has  not  yet  exercised  that  power.  But  if  wharves 
or  bridges  are  so  made  as  to  obstruct  a  port  or  any  navigable 
waters,  they  are  undoubtedly  illegal  under  the  laws  of  Mas- 
sachusetts, unless  authorized  by  the  city,  or  State,  or  general 
government,  which  may  possess  authority  over  this  matter. 

Whether  illegal,  so  as  to  constitute  a  crime,  or  only  a  civil 
wrong,  must  depend  on  the  laws  of  the  government  possess- 
ing jurisdiction  over  the  place  and  subject.  If  made  a  crime 
by  that  government,  they  may  be  criminally  prosecuted  as 
the  laws  shall  specify,  in  those  Courts  having  jurisdiction 
over  the  place  and  subject 

The  State  of  Massachusetts  possesses  the  jurisdiction  over 
this  place  for  many  purposes,  though  navigable  water,  as 
before  shown;  and  can  and  would  punish  an  obstruction  as 
a  nuisance  in  a  highway,  if  she  had  not  herself  author- 
ized it 

Such  bridges  and  wharves,  when  built  out  of  the  territory 
over  which  Congress  exercises  exclusive  legislation,  such  as  the 
District  of  Columbia,  are  erected  by  State  authority,  and  regu- 
lated entirely  by  State  laws,  or  are  constructed  at  individual 
pleasure  and  responsibility.  They  are,  as  here,  within  the 
limits  of  the  State,  and  one  of  its  counties ;  and  though  in 
regulating  commerce  Congress  might  probably  make  laws, 
which  would  render  penal  any  obstructions  to  foreign  navi- 
gation, whether  placed  there  with  or  without  State  permis- 
sion, yet  till  Congress  do  this,  can  such  an  obstruction  be 
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said  to  violate  this  act  of  Congress,  merely  creating  the  port 
of  New  Bedford  into  a  port  of  entry  ?  Much  more,  can  it  be 
a  crime  under  that  act? 

The  officers  of  such  a  port  are  usually  State  officers ;  its 
warden,  its  health  officers,  its  harbor  masters.  The  general 
government  usually  places  no  person  there  except  for  pur- 
poses of  revenue,  such  as  the  collector,  and  his  subordinates. 
If  there  be  light-houses  or  forts  near,  then  there  are  other 
officers,  in  connection  with  them,  rather  than  the  port  as  a 
port. 

In  ancient  times,  when  some  harbors  or  ports  were  secured 
by  chains,  and  the  chain  master  or  master  of  the  key,  opened 
it  for  vessels  to  pass,  and  collected  revenue  or  tolls,  he  may 
have  had  authority  to  look  into  aril  prosecute  such  matters; 
and  in  France,  he  was  required  to  veport  offences  of  this  kind 
to  the  admiralty.  French  Laws,  B.  4,  Title  2.  See  Laws, 
254-257,  340.  Though  in  some  instances  he  was  appointed 
probably  by  the  city  authorities,  rather  than  by  the  central 
government  or  the  admiralty.  Such  is  the  case  here,  usu- 
ally, as  before  remarked,  as  to  wardens  of  ports,  harbor  mas « 
ters,  &c.  Those  who  commanded  the  forts  at  the  entrance, 
as  well  as  the  navy  for  defending  the  port,  were  public  offi- 
cers of  the  government,  but  they  never  had,  and  cannot  here 
have,  any  concern  with  the  domestic  or  civil  police  and  eteo 
tion  of  bridges  and  wharves  within  the  harbor. 

It  is  difficult  then  to  hold,  that  by  the  express  words  of 
the  act  creating  the  port  of  New  Bedford  to  be  a  port  of  en- 
try, or  by  implication  from  analogies  and  usages  elsewhere, 
that  the  punishment  of  obstructions,  like  this  bridge,  belongs 
to  the  general  government  or  any  of  its  officers. 

On  the  contrary,  it  belongs  usually  to  the  local  authorities, 
and  though  Congress  may  be  authorized  under  the  Constitu- 
tion to  regulate  and  punish  them,  yet  till  done  by  specific 
laws  for  that  purpose,  its  Courts  cannot  regard  such  acts  as 
an  offence  against  the  United  States,  however  they  may  be 
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in  some  cases  crimes  and  private  injuries  under  the  State  or 
local  laws. 

The  free  ingress  and  egress  of  our  people  to  all  ports  of 
entry  in  the  Union;  tlie  obstructing  navigation  in  one  of 
them,  and  especially  one  so  important  as  New  Bedford,  is 
not  to  be  countenanced  when  done  by  individuals  without 
authority,  and  could  efifectually  be  punished  as  nuisance  in 
the  State  Courts.  Nor  can  it  be  shut  up  in  part,  or  entirely, 
as  the  port  of  Boston  was  by  the  Boston  Port  Bill  before 
the  Revolution,  without  working  inequality  and  partiality, 
whether  it  be  done  by  a  license  or  order  from  the  State,  or 
the  United  States,  and  by  force  of  a  law,  or  by  rocks,  wood, 
or  chains  across  its  mouth,  by  individual  and  private  specu- 
lation. 

And  if  a  wrong  or  injustice  has  been  perpetrated,  under 
color  of  law,  and  cannot  be  prosecuted  in  the  State  Courts 
while  that  law  remains  in  full  force,  and  cannot  be  redressed 
as  a  crime  in  the  United  States'  Courts,  till  some  further  legis- 
lation occurs  defining  or  declaring  it  to  be  a  crime,  and  em- 
powering them  to  try  it,  yet  it  is  a  misfortune,  which  might 
soon  be  obviated  by  Congress,  and  one  which  now  might 
perhaps,  as  will  soon  be  examined  further,  be  relieved  against 
in  a  civil  remedy  by  damages  to  the  person  aggrieved  spe- 
cially by  it,  so  as  at  an  early  day  to  correct  the  evil,  provided 
this  conduct  delays,  or  interrupts,  or  injures  the  navigation 
of  the  country.    See  post. 

But  it  is  next  contended,  that  if  no  jurisdiction  over  the 
matter  is  obtained  by  the  act,  making  this  port  a  port  of 
entry,  it  is  conferred  by  force  of  the  acts  appointing  custom- 
house officers  there  and  collecting  revenue.  See  2d  section, 
act  of  March  2,  1799,  ch.  22,  1  Stat  at  Large,  627. 

The  like  reasoning  applies  to  this  position  as  to  that  con- 
cerning the  port  as  a  port  of  entry,  except  that  the  officers 
to  collect  the  revenue  are  officers  of  the  general  government, 
and  the  revenue  also  belongs  to  that  government. 
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All  which  they  are  authorized  to  do,  may,  therefore,  be 
connected  with  the  Federal  power  and  Federal  supervision, 
and  any  obstruction  to  their  rightful  acts  may  be  an  oifence 
punishable  in  the  Federal  Courts.  Such  is  the  course  of  some 
of  the  laws  on  this  subject,  and  such  have  been  the  decisions 
where  such  specific  laws  have  existed,  but  not  without. 

Here,  however,  no  clause  in  any  of  them  is  pointed  out, 
which  make  obstructions  like  these  a  violation  of  any  revenue 
law. 

It  is  true,  that  the  tendency  of  such  obstructions  may  be  to 
lessen  the  amount  of  business  and  revenue  at  New  Bedford, 
but  it  will  increase  them  probably  at  other  ports,  to  which 
business  may  be  thus  diverted,  and  hence  not  injure.the  rev- 
enue of  the  country  as  a  whole. 

So,  it  is  argued  that  the  ''Force  Bill,"  as  it  has  been  called, 
conferred  larger  powers  on  custom-house  officers  to  remove 
custom-houses  when  the  collection  of  revenue  at  them  was 
obstructed,  and  gave  to  this  Court  wider  jurisdiction  to  pun- 
ish them.  But  it  was  only  where  the  obstructions  were  not 
to  the  navigation  by  stone,  or  gravel,  or  timber,  but  by  the 
interference  of  the  State  authorities,  or  of  unauthorized  indi- 
viduals, to  prevent  the  entry  of  foreign  merchandize,  and  the 
payment  of  duties  thereon.  That  law  was  passed  March  2d, 
1833.  4  Stat,  at  Large,  999.  It  was  passed  entirely  diverso 
intuitu,  as  all  know,  who  were  actors  in  those  scenes,  and 
never  contemplated  the  punishment  of  obstructions  like 
these. 

It  was  against  "  unlawful  obstructions,  combinations  or 
assemblages  of  persons,"  (section  1.)  The  additional  juris- 
diction there  given  to  the  Circuit  Court,  was  to  try  in  civil 
cases  persons  guilty  of  such  assemblages,  and  injuries  by 
them,  (section  2,)  and  to  try  offences  against  the  revenue 
laws,  where  jurisdiction  has  not  been  already  conferred. 
This  was  all. 

The  act  authorizing  coasting  licenses,  and  for  regulating 
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the  same,  is  also  supposed  to  be  violated  by  this  obstruction. 
See  the  act  of  February  18,  1793,  1  Stat,  at  Large,  31 6,  aad 
March  2,  1819,  3  Ibid.  493. 

It  is  certain  that  this  act  was  meant  to  empower  such  ves- 
sels to  go  and  trade  in  all  the  navigable  waters  of  the  United 
States,  and  on  its  coasts,  and  that  any  prevention  of  this 
would  violate  the  spirit  of  those  acts.    9  Wheat.  1. 

It  speaks  of  the  going  on  *^  seacoasts  "  and  ''  navigable  riv- 
ers." Hence  in  the  case  of  CHUons  v.  Ogden^  (9  Wheat  1,) 
it  was  held,  that  a  law  of  New  York,  excluding  steam-boats 
with  such  licenses  from  navigating  the  Hudson  river,  or  giv- 
ing an  exclusive  right  to  certain  boats  to  do  it,  was  deemed 
unconstitutional  and  void.  And  for  aught  I  see,  an  obstruction 
placed  in  navigable  waters  by  an  individual,  without  consti- 
tutional authority,  would  violate  such  license,  and  be  a 
ground  for  civil  redress  in  damages. 

It  disturbs  navigation,  and  navigation  is  one  branch  of 
commerce,  and  a  law  of  Congress  covering  it,  is  thus  vio- 
lated.   See  9  Wheat.  1. 

It  is,  perhaps,  this  idea  in  connection  with  the  right  which 
belongs  to  vessels  to  go  to  ports  of  entry  and  delivery,  unim- 
peded and  undelayed,  that  the  counsel  in  The  People  v.  SoT" 
atoga  4*  Rensellaer  Rail  Road  Co.  (15  Wend.  113, 121,)  con- 
ceded that  a  bridge,  though  with  a  draw,  if  below  a  port  of 
entry,  was  unconstitutional. 

If  so  at  all,  it  must  be  because  it  restricts  and  curtails, 
in  some  degree,  the  full  privileges  of  licensed  and  registered 
vessels  to  egress  and  ingress,  as  to  all  parts  of  such  ports 
in  the  pursuit  of  their  lawful  business.  It  also  violates 
the  rights  before  alluded  to,  by  some  of  our  treaties,  given  to 
foreigners  to  visit  such  ports,  and  these  considerations  may 
confer  a  power  on  the  general  government  to  remove  ob- 
structions below  such  ports  that  do  not  exist  above.  See 
the  Maysville  Road  Veto.  I  do  not  understand  the  Court, 
in  15  Wendell,  to  hold,  that  any  bridge  at  or  above  a  port  of 
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entry  like  New  Bedford,  with  a  draw  in  it,  is  unconstitution- 
al, if  only  somewhat  incommoding  navigation,  but  only 
when  it  stops  or  cuts  oflf  some  of  it  entirely.     P.  133 ;   New 
York  V.  Miln,  11  Pet.  102. 

But  the  same  difficulty  exists  here  as  in  the  other  acts  of 
Congress,  in  regarding  the  obstruction  as  a  crime  against  the 
United  States,  without  some  clause  in  the  Constitution  or  in 
an  act  of  Congress  declaring  it  to  be  one. 

The  acts  complained  of  in  the  indictment,  being  then  au- 
thorized by  the  State,  and  hence  not  a  crime  under  its  laws, 
the  States  having  power  to  authorize  them  till  conflicting 
with  some  provision  in  the  Constitution,  or  a  treaty,  or  an 
act  of  Congress,  and  there  being  no  such  conflict  with  any, 
that  makes  these  acts  a  crime,  or  confers  power  on  this  Court 
to  punish  it,  the  conclusion  follows,  that  we  have  no  juris- 
diction to  sustain  the  indictment 

I  am  strengthened  in  this  conclusion,  till  Congress  legislate 
further,  by  the  consideration,  that  even  now  any  individual, 
suflering  by  this  obstruction  in  his  rights  to  free  navigation, 
is  not  probably  without  redress. 

The  power  then  in  the  State  of  Massachusetts  to  incorpo- 
rate the  New  Bedford  Bridge  with  a  draw  to  allow  vessels 
to  pass,  existed  in  1795 ;  and  this  exercise  of  it  violates  no 
prohibition  in  the  Federal  Constitution,  no  treaty,  and  no  act 
of  Congress  enforcing  the  granted  powers  under  it  to  the 
general  government,  unless  it  be  that  giving  coasting  li- 
censes. 

It  violates  that,  perhaps,  only  as  to  vessels  which  from 
their  size  cannot  pass  through  the  draw,  or  as  high  up  the 
harbor,  from  deposits,  as  they  used  to;  and  the  owners  of 
such,  when  actually  obstructed  and  delayed  by  means  of  this 
bridge,  might  probably  have  redress  in  damages,  or  by  way 
of  injunction  against  it  in  Chancery.  Spoaner  v.  McCannell^ 
1  McLean,  338 ;  The  People  v.  Saratoga  4*  Rensellaer  Rail 
Road  Co.  15  Wend.  113,  and  p.  136. 
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But  even  they  could  not  prosecute  the  bridge  as  for  a  crime, 
in  the  Federal  Courts,  when  no  clause  in  the  Federal  Con- 
stitution or  the  acts  of  Congress  declare  such  an  obstruction 
to  be  a  crime. 

No  prosecution  for  a  crime  can  now  be  sustained  any 
where,  even  in  the  State  Court,  for  reasons  already  given, 
unless  the  act  of  incorporation  to  the  defendants  should  be 
held  void  by  those  Courts,  as  trenching  on  the  powers  of  the 
general  government,  or  on  the  rights  of  coasters  under  acts 
of  Congress.  How  that  might  be,  they  must  decide  for  them^ 
selves,  when  appealed  to. 

Civil  redress,  however,  in  the  cases  before  described,  seems 
obtainable  in  the  Courts  both  of  the  States  and  United  States, 
notwithstanding  the  decision  in  2  Pet  253,  as  there,  it  does 
not  appear  that  any  port  of  entry  existed  above,  and  here  it 
does ;  and  that  the  stoppage  of  some  navigation  to  some  parts 
of  it  is  as  entire  as  the  State  prohibition  in  Gibbons  v.  Ogdeuj 
9  Wheat  1,  221. 

We  may  say  with  Chief  Justice  Hall,  when  we  agree  that 
one  hath  a  right,  ''If  so,  then  they  must  have  some  remedy 
to  come  at  it,"  in  The  King  v.  Hornby^  6  Mad.  87 ;  1  D.  & 
E.  512 ;  2  Ld.  R.  953 ;  ubijus  ibi  remediwn.  And  the  '' ju« 
dicial  powers  should  be  coextensive  with  the  legislation,  so 
far  at  least  as  they  are  to  be  enforced  by  judicial  proceed- 
ings." Kendall  v.  United  Stales,  12  Pet  527.  But  the 
question  of  a  right  is  first  to  be  settled,  and  then  where  the 
remedy  is  to  be  sought  At  law;  or  in  equity;  before  Courts 
Martial ;  or  in  admiralty ;  or  before  the  legislature ;  and  in 
State  Courts  and  legislatures,  or  in  the  United  States? 

Though  there  is  then  no  part  of  the  Constitution,  or  trea* 
ties,  or  acts  of  Congress  appearing  on  their  face  to  make  such 
an  obstruction  a  crime,  there  is  no  necessity  to  give  a  forced 
construction  to  bring  the  case  within  those  acts  in  order  to 
punish  it,  there  being  full  redress  without  doing  this,  to  such 
individuals  as  specially  suffer  by  it 
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We  have  already  shown,  that  in  the  absence  of  legislation 
by  Congress,  making  acts  crimes,  which  may  be  within  some 
of  the  constitutional  grants  of  power  to  Congress,  such  as  the 
regulation  of  commerce  and  cases  in  admiralty,  the  States 
possess  concurrent  or  subordinate  authority  over  such  mat^ 
ters,  till  the  paramount  action  by  Congress  takes  place,  if  it 
choose  to  make  the  acts  crimes,  but  if  not,  then  to  give  civil 
redress,  if  the  acts  be  contrary  to  its  own  laws  or  those  of  the 
United  States. 

The  establishment  of  Courts  of  the  United  States  did  not 
in  many  cases  divest  the  State  Courts  of  any  jurisdiction 
before  exercised.  It  would  seldom  do  it,  unless  on  matters 
vested  exclusively  in  the  general  government  as  crimes 
against  it,  or  in  its  jurisdiction,  and  forbidden  to  the  States. 
See  Federalist,  No.  82. 

And  it  is  every  day's  practice  for  a  citizen,  though  able  to 
sue  in  the  Federal  Courts,  to  prosecute  his  rights  in  the  State 
Courts.  For  some  acts  on  navigable  waters,  redress  may  be 
had  in  either.    4  Wash.  C.  C.  383. 

Congress,  in  the  act  of  February,  1838,  granting  admiralty 
jurisdiction  over  the  lakes,  specially  reserved  all  concurrent 
rights  in  State  Courts  and  at  common  law.    See  before. 

In  Alabama,  their  Supreme  Court  has  entertained  a  libel 
against  a  steam-boat  for  wages.    9  Porter,  112,  181. 

Yet  the  better  opinion  seems  to  be,  that  when  an  exclusive 
power  like  that  in  admiralty  is  conferred  on  the  Courts  of 
the  United  States,  no  concurrent  remedy,  except  a  common 
law  one,  exists  in  the  State  Courts.  3  Story's  Com.  on  Con. 
534,  note,  and  553,  note.  See  also,  1  Kent,  Com.  351  and 
377,  note ;  Rawle  on  Con.  202 ;  The  American  Lis.  Com- 
pany V.  Caw/cr,  1  Pet  512,  546;  1  Wheat.  337;  Gelston  v. 
Hoyt,  3  Ibid.  246,  312,  313;  2  Story,  465. 

1  have  added  several  cases  connected  with  this  question, 
without  stopping  to  enter  into  the  consideration  of  their  bear- 
ing in  detail. 
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If  the  act  of  incorporation  in  this  case  should  be  held  void, 
as  contrary  to  some  act  of  Congress,  it  is  obvious,  that 
then  both  the  old  civil  and  criminal  remedies  might  exist  in 
the  State  Courts,  for  such  an  obstruction  of  navigable  waters, 
but  only  a  civil  remedy  in  this  Court,  from  the  want  of  some 
law  making  the  obstruction  a  crime  against  the  United 
States,  and  punishable  in  this  Court. 

The  objection  against  treating  as  a  crime  what  has  not 
been  made  so  by  any  clause  in  the  Constitution  or  an  act  of 
Congress,  does  not  apply  to  a  civil  suit. 

For  by  the  34th  section  of  the  Judiciary  Act,  private  rights 
and  civil  remedies  are  to  be  governed  by  the  laws  of  the 
States,  if  none  exist  of  the  United  States,  even  when  tried  in 
the  Federal  Courts,  in  cases  where  the  latter  have  jurisdic^ 
tion  over  the  question  and  the  parties.    See  before. 

And  though  that  could  not  be  deemed  a  private  wrong  or 
civil  injury,  any  more  than  a  crime,  which  a  State  law  author- 
ized,, in  conformity  to  its  Constitution  and  that  of  the  United 
States,  yet  it  might  be  considered  criminal  under  the  State 
laws,.as  to  highways  and  nuisances,  if  considering  the  act  of 
incorporation  under  which  it  was  done,  as  unconstitutional, 
it  being  then  in  conflict  with  some  power  or  law  of  Con^ 
gress,  and  might  be  open  to  a  civil  action  in  the  Federal 
Courts,  as  being  illegal  both  under  such  State  laws  as  are 
valid,  and  also  by  the  laws  of  the  United  States. 

In  the  course  of  the  argument  it  has  been  asked,  if  a  State 
can  with  impunity  levy  and  collect  duties  on  tonnage  and 
imposts,  or  forbid  entries  of  vessels  into  a  port? 

The  reply  is  now  obvious,  that  it  cannot ;  and  any  such 
act  by  a  State,  conflicting  with  any  rights  under  existing  acts 
of  Congress,  would  be  actionable,  and  civil  redress  be  had  in 
this  Court,  and  civil  if  not  criminal  in  the  State  Courts.  Such 
virtually  was  the  case  of  Gibbons  v.  Ogden.  States  may 
continue  to  use  old  and  concurrent  powers  on  these  matters 
till  Congress  legislate  on  them,  when  the  States  must  yield. 
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McCuOoch  V.  The  State  of  Maryland,  4  Wheat.  316 ;  14  Pet. 
635  ;   CornnUssioners  of  Erie  v.  Dobbins,  16  Ibid.  435. 

There  is  little  doubt,  that  laws  enough  now  exist  to  pro- 
tect in  this  Court,  by  appropriate  civil  suits,  all  the  rights 
and  interests  of  the  United  States  in  any  lands  within  them, 
or  any  personal  property,  or  any  easements  on  land  or  water, 
or  any  franchises. 

So  they  can  try  the  rights  of  others  in  these,  where  the 
parties  reside,  so  as  to  give  us  jurisdiction  in  that  respect 
Full  civil  jurisdiction  to  that  extent  is  conferred  by  the  34th 
section  of  the  judiciary  act,  before  quoted. 

On  the  civil  remedies  and  rights  of  this  character,  in  such 
cases,  in  behalf  of  the  United  States,  this  Court  has  recently 
given  its  views  at  length  in  The  United  States  v.  Ames^ 
ante,  p.  76. 

But  no  law  or  section  confers  on  this  Court  all  jurisdiction 
in  such  cases  to  punish  acts  considered  sus  crimes  by  the  ad- 
miralty, or  maritime  laws,  or  by  common  law ;  nor  is  there 
any  such  section  or  act,  that  makes  an  obstruction  in  navi- 
gable waters,  a  nuisance  or  other  crime,  and  gives  jurisdic* 
tiqn  over  it  to  this  Court. 

The  34th  section  of  the  Judiciary  Act  has  been  thought  by 
some  to  be  broad  enough  to  give  relief  here.  It  is:  ''That 
the  laws  of  the  several  States,  except  where  the  Constitution, 
treaties,  or  statutes  of  the  United  States,  shall  otherwise 
require  or  provide,  shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law,  in  the  Courts  of  the  United  States,  in 
cases  where  they  apply." 

It  might  be  inferred  by  some  from  the  face  of  this,  that  we 
could  get  from  the  State  laws  some  common  law  jurisdiction 
and  principles,  if  not  statute  law,  to  give  us  authority  to  pun- 
ish in  this  case.    Duponceau  on  Jur.  43,  44. 

But  there  are  several  objections  to  that  view.  We  must 
first  obtain  jurisdiction  by  the  Constitution  or  acts  of  Con- 
gress over  a  crime  or  civil  suit,  before  we  can  apply  in  the 
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trial  the  laws,  statute  or  common,  of  a  State.  T%e  Orleans 
V.  PhaAus,  11  Pet.  1 75 ;  The  Planter ^  7  Ibid.  324, 337.  And 
that  jurisdiction  we  have  not  yet  got,  y  yet  ascertained,  over 
this  as  a  crime. 

In  the  next  place,  after  getting  jurisdiction,  the  application 
of  the  State  laws  to  the  trial  of  the  case  is  only  where  it  is  a 
civil  and  not  a  criminal  case.  2  Burr's  Trial,  p.  180,  App. 
Otherwise  the  Court  might  entertain  jurisdiction  over  most  of 
the  crimes  in  most  of  the  States  in  the  Union.  I  Kent,  Com. 
398. 

Cases  in  Chancery  are  in  doubt  also  in  this  respect  whether 
the  State  laws  can  be  applied  in  equity  trials  by  this  Court, 
as  they  and  the  practice  in  them  rest  on  general  principles  of 
the  civil  law  and  usage  in  England,  applicable  here,  and  are 
not  "  trials  at  common  law."  See  Rhode  Island  v.  Massa^ 
chusetts,  12  Pet  657,  697. 

And  finally,  if  the  State  laws,  after  we  got  jurisdiction, 
were  to  govern  in  the  trial,  they  would  prevent  our  punish- 
ment of  this  act  complained  of,  though  open  to  be  done  usu- 
ally. For  here  it  has  been  authorized  by  the  State  in  incor-  * 
porating  the  respondents,  and  allowing  them  to  erect  this 
bridge,  and  must  be  conformed  to,  unless  the  measures  of  the 
State  and  of  the  respondents  under  them  are  void  for  repug- 
nancy to  some  act  of  Congress. 

Under  these  doubts  as  to  the  validity  of  the  various  grounds 
urged  in  support  of  this  indictment,  I  feel  compelled  to  dismiss 
it.  In  all  questionable  cases  in  Courts  like  this,  of  limited 
jurisdiction,  instead  of  leaving  so  much  to  construction  by 
Courts,  and  leaving  so  many  uncertainties  and  conflicts,  both 
in  civil  and  criminal  cases  in  admiralty,  it  seems  to  me  wise 
for  Congress  to  legislate  freely,  as  difficulties  may  appear, 
regulating  the  future,  and  removing  that  vagueness  as  to  the 
law,  which  is  so  great  a  curse  to  the  community^ 

As  the  country  increases  in  wealth  and  population,  and 
the  interior  commerce  and  travel  may  outgrow  its  foreign 
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and  preponderate  in  the  State  legislatures,  and  lead  to 
bridges  for  turnpikes,  or  yiaducts  for  rail-roads,  and  aque- 
ducts for  canals,  obstructing  seriously  the  navigation  of  our 
^reat  rivers  and  arms  of  the  sea,  and,  as  in  this  case,  not 
requiring  draws  suitable  to  the  dimensions  and  passage  of 
modern  steam  vessels,  it  may  become  necessary  for  Congress 
to  exercise  more  of  its  powers  to  regulate  conunerce. 

It  may  be  proper  to  protect  the  foreign  trade  and  that  be- 
tween State  and  State  by  water,  against  inroads  upon  its 
freedom  by  those,  looking  more  to  land  travel  and  land 
freights. 

And  though  obstructions  in  navigable  waters  by  State  au- 
thority or  without,  may  injure  some  of  the  towns  and  soma 
of  the  business  of  that  State  more  than  the  business  of  other 
portions  of  the  Union,  or  of  alien  friends  trading  here,  yet 
other  portions  and  other  business  of  the  State  may  reap  more 
than  a  proportional  benefit,  and  hence,  as  a  State  measure,  it 
may  on  the  whole  be  useful. 

But  when  looking  at  its  influence  on  other  parts  of  the 
Union  and  their  citizens,  who  trade  thither  only  by  water, 
and  treating  it,  as  must  be  done  under  the  government  of  the 
Union,  as  a  national  matter,  and  its  influence  as  on  the 
whole  nation,  it  may  be  an  unmitigated  and  uncompensated 
evil  to  many  other  States,  and  in  respect  to  some  alien 
friends  under  treaties,  be  a  measure  wholly  unjustifiable. 
In  such  case,  on  looking  to  such  events,  and  in  the  rapid 
multiplication  of  such  bridges  and  obstructions,  it  may  be- 
come necessary  for  Congress  to  wake  up  more  of  its  dormant 
powers  to  regulate  commerce,  and  provide  relief  and  redress, 
criminal  and  civil,  in  all  cases  of  this  kind  clearly  within  its 
authority,  and  clearly  requiring  punishment  or  redress. 

I  should  be  one  of  the  last  to  desire  to  see  such  legislation 
take  place  p^maturely  or  hastily,  or  at  first  with  severity, 
as  the  subject  is  one  possessing  much  delicacy,  and  many 
ramifications  of  deep  interest 

VOL.  I.  43 
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But  it  is  more  and  more  exciting  public  attention ;  and  an 
era  is  approaching,  if  not  come,  when  the  general  powers  of 
the  central  government  for  the  whole  on  matters  connected 
with  the  interests  of  the  whole,  may  be  called  for  to  protect 
private  rights  and  remote  privileges,  and  overcome  local  com- 
binations of  wealth  and  influence,  seeking  their  own  profit 
rather  than  looking  to  national  duties  and  rights  in  respect  to 
others ;  and,  likewise,  to  correct  errors  of  State  legislatures 
in  granting  unlimited  powers  as  to  time  to  keep  up  a  bridge 
over  a  navigable  river,  which  by  a  change  of  business  may 
have  become  a  great  public  evil;  or  limited  and  unchange- 
able powers  as  to  time,  and  the  width  of  a  draw  for  vessels 
to  pass,  which  last,  by  an  unexpected  change  in  the  size  of 
vessels,  has  become  useless,  and  a  total  obstruction  to  that 
class  of  ships ;  or  powers,  supposed  not  injurious  to  the  river 
below,  or  at  the  bridge  for  navigation,  but  which  have  unex- 
pectedly been  followed  by  accumulations  of  sand  and  mud, ' 
obstructing  most  seriously  and  permanently  the  whole  com- 
merce of  a  large  river. 

In  some  cases,  the  legislation  of  Ck>ngress  might  not  re- 
quire the  bridge  itself  to  be  removed,  but  only  draws  widened, 
so  as  not  to  damage  the  commerce  between  States  or  abroad, 
if  the  States  themselves  cannot  and  will  not  correct  them  by 
legislation  or  otherwise.  In  some  cases  it  might  require  the 
obstructiens  collected  in  deposits  of  stone,  gravel  or  mud,  to 
be  removed ;  and  in  others,  the  whole  bridge  to  give  way  for 
a  ferry,  if  the  injury  to  navigation  was  great,  and  could  in 
no  other  mode  be  obviated. 

As  the  States  have  exercised  this  power  of  erecting 
bridges  across  navigable  streams  over  half  a  century,  and  in 
numerous  cases,  over  navigable  waters,  where  the  tide  ebbs 
and  flows,  in  Maine,  New  Hampshire,  Connecticut,  New 
York,  Pennsylvania,  Delaware,  &c.,  and  Congress  have  fol- 
lowed their  example  in  the  District  of  Columbia,  any  new 
and  restrictive  legislation  by  the  general  government  would 
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be  unjust,  if  not  suited  to  the  exigencies  of  the  case,  and  of 
course,  go  no  further  than  is  necessary  to  discharge  its  duties 
in  relation  to  the  powers  confided  to  it  for  the  benefit  of  the 
States  and  the  people  as  a  whole.  Its  true  attitude  is  one 
not  seeking  collision,  or  being  punctilious  as  to  trifles,  nor 
acting  with  harshness,  where  a  fair  exercise  of  ancient 
powers  and  usages  has  been  indulged  in,  and  where  by  a 
double  government  and  some  concurrent  powers  over  like 
subjects,  some  diflSculties  are  unavoidable,  and  are  to  be  met 
always  in  a  charitable,  conciliatory  and  compromising  spirit 

It  must  act  only  in  cases  worthy  the  government  of  the 
whole  Union,  and  in  a  manner  becoming  the  government  of 
the  whole  Union,  dignus  vindice  nodus. 

After  such  legislation,  there  would  need  be  no  grounds  of 
jealousy  or  distrust  as  to  its  efiect,  as  the  laws  will  be  made 
by  our  own  delegates  in  the  general  government,  under  our 
'  own  Constitution,  the  cases  tried,  as  in  the  States,  by  juries, 
rather  than  without,  and  by  our  own  jurors,  before  our  OAvn 
Judges,  under  our  own  ameliorated  codes  of  law,  and  the 
punishments  be  as  mild  and  suited  to  modem  notions  of  civ- 
ilization in  the  States. 

But  in  doing  this,  it  would  not  be  enough,  as  before  sug- 
gested, for  Congress  to  vest  jurisdiction  in  this  Court  in  all 
cases  of  >  mere  admiralty  and  maritime  crimes,  even  if  enu- 
merating and  defining  them  when  misdemeanors  as  well  as 
felonies,  because  the  power  of  Congress  over  commerce  is 
much  broader  as  to  both  territory  and  subjects,  than  what 
belongs  to  Admiralty  Courts  as  such. 

It  is  unrestricted  as  to  commerce  between  the  States  as 
well  as  abroad,  and  is  increased  by  the  powers  to  maintain  a 
navy,  and  defend  the  country  by  forts,  and  improve  harbors, 
and  make  breakwaters  and  hospitals,  and  collect  revenue  on 
imports.  Hence,  it  can  extend  to  numerous  cases,  which  in 
England  were  under  the  jurisdiction  of  other  Courts  than  the 
admiralty,  and  can  well  be  entrusted  to  the  Circuit  Court,  as 
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is  most  of  its  other  powers,  not  as  admiralty  ones,  except 
appeals  from  the  district  tribunals. 

Nor  will  it  be  necessary  in  any  of  these  cases,  to  make  the 
jurisdiction  exclusive  of  the  State  Courts,  except  where  the 
power  that  is  executed  by  it  is  exclusive  in  its  nature. 

In  all  other  cases,  the  rights,  and  remedies,  and  duties  and 
liabilities  of  our  people  can  be  taken  care  of  in  the  State 
Courts,  except  where  the  laws  of  the  latter  may  conflict  with 
those  of  Congress  on  the  same  subject 

Note. — Hub  Opinion  was  mostly  preptred  before  the  dednon  in  the 
ease  of  Waring  r,  Cktrke,  (5  How.  441,)  although  it  was  not  deliveted 
ontil  after. 


INDEX. 


ADMIRALTY.  AWARD. 

1.  The  allegations  of  one  of  the  |Nuties  1.  Whether  an  award,  made  under  a 

in  a  libel  are  not  eTidence  for  him,  onless  parol  agreement  to  refer,  and  not  under  a 

called  for  by  the  other  side,  and  are  then  rule  of  Court,  nor  by  a  submission  under 

to  be  wei^fabed  as  they  deserve,  without  a  statute  provision,  nor  under  bonds,  with 

requiring  m  all  cases  more  than  one  wit-  penal  proTisions  to  enforce  its  execution, 

Bess  to  oTercome  them.  can  be  pleaded  in  bar  to  any  action,  un- 

Jay  ▼.  AXmy,  ^  363  less  preriously  accepted,  or  carried  into 

3.  A  nonsuit  not  the  result  of  a  judg-  effect,  —  qaare* 

ment  of  the  Court,  is  no  bar  to  a  subse-  United  State9  t.  Amea,    76 

quent  libel  for  the  same  cause  of  com-  3.  The  United  States  had  machinery 

plaint.                                            lind.  in  operation,  carried  by  water,  on  land 

whicn  had  been  sold  to  them,  and  over 

AMERICAN  VESSEL.  which  jurisdiction   had  been  ceded  to 

As  to  what  renders  a  Teasel  an  Ameri-  them,  by  the  State  of  Massachusetts.  A. 

can  Tessel  under  the  crimes  acts,  see  owned  mills  aboTe  and  below  them,  on 

SsAJMH,  6.  the  same  stream  ;  and  the  dams  of  each 

party  flowed  back  so  as  to  obstruct  the 

ANSWER.  other.    A  submission  of  the  matters  in 

1.  Where  a  bill  in  Chancery  asks  an-  dispute  was  entered  into  by  A.  on  the 

swers  to  certain  pertinent  interrogatories,  one  part,  and  by  the  district  attorney,  au- 

according  to  the  knowledse,  information,  thonzed  by  the  solicitor  of  the  treasury, 

and  belief  of  the  respondents,  it  is  their  or  war  department,  on  the  other  part,  but 

duty,  not  merely  to   stale   their  own  without  any  authority  from  Congress ; 

knowledge,  but  tne  information,  if  any  and  an  award  was  made  thereon,  pre- 

derived  from  others,  and  their  belief  on  scribing  the  height  of  the  dam.    The 

the  subject.  United  States  afterwards  brought  an  ac- 

Kittridge  t.  Oaremord  Bank.    344  tion  of  trespass  acainst  A.  for  flowing 

3.  If  one  of  the  respondents  be  a  cor-  their  land.    He  pleaded  a  special  bar  of 

poratiou,  the  oflicers  answering  are  bound  the  award,  alleging  that  he  bad  complied 

to  make  full  inquiries  on  the  matter  be-  with  its  terms.    On  general  demurrer,  it 

fore  answering.                                Jbid,  was  AeU,  that  the  special  plea  could  not 

3.  When  the  Court  have  once  ordered  be  sustained.  Jbid. 
the  respondents  to  answer  more  fully  on  8.  No  officer  of  the  United  States  has 
such  matters,  and  exceptions  are  taken  authority  to  enter  into  a  submission  in 
and  sustainea  again  to  omissions  or  eva-  their  behalf,  which  shall  be  binding  on 
sions,  the  Court  will  not  allow  the  an-  them,  unless  the  power  is  givenbyaspe* 
swers  to  be  amended  without  cost,  to  be  cial  act  of  Congress.  loid. 
followed   by  harsher  measures,  if  the 

omissions  are  repeated.                   Jbid,  BAILMENT. 

4.  The  sworn  answer  of  a  defendant  in  1.  If  an  advance  of  money  is  made  to 
equity,  when  responsive  to  material  alle-  an  officer  of  the  marine  corps,  he  becomes 
gatioos  in  the  bill,  must  be  taken  as  true,  liable  as  a  debtor  for  the  amount,  to  be 
unless  impugned  by  the  testimony  of  applied,  and  vouchers  furnished  as  direct- 
more  than  one  witness.  ed,  or  to  return  what  is  not  thus  accounted 

Towne  v.  Smith.    116  for ;  and  he  is  not  to  be  treated  as  a  bailee 

6.  As  to  the  form  of  an  answer  to  a  of  the  money,  and  responsible  for  only 

bill  f<v  the  violation  of  a  patent,  which  ordinary  care  in  respect  to  it. 

denies  the  validity  of  the  patent,  see  In-  Un'ted  State$  v.  FVeeman.    46 

jVMOTioN.  7.  8.  If  he  deposits  it  in  a  bank,  which 

43* 
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aftenruds  fails,  whether  the  hank  was  COSTS. 

or  was  not  a  pabUc  depository,  it  does  As  to  costs  in  Bankniptqr,  see  Baxtk* 

not  exonerate  nioi  as  a  debtor  without  a  euptcy,  1, 3. 

•pedal  act  of  Congress  to  that  efiect. 

aUL  DECREE. 

I.  The  terms  of  a  final  judgment  can- 

BANERUPTCY.  not  be  altered  by  the  Court  in  any  male- 

1.  Where  one  of  the  respondents  was  rial  part,  except  on  a  reriew,  or  appeal, 
discharged  as  a  bankrupt  in  Norember,  or  writ  of  error,  or  rehearing  allowed  for 
1S43,  but  showed  no  efforts  to  plead  it  suflicient  cause. 

till  April,  1846,  and  in  July,  1846,  after  Jenkina  ▼.  Eldredge.  61 
the  case  had  been  published  and  anopin-  2.  Decrees  are  final,  after  the  end  of 
ion  given  on  the  meriu,  moved  to  be  the  term  at  which  they  are  rendered,  on- 
allowed  to  avail  himself  of  it ;  the  Court  less  specially  entered  otherwise,  and  they 
considered  the  application  too  late^  and  are  final  after  entered  up  as  final  on  some 
the  subject-matter  of  this  bill,  a  claim  in  day  before  the  end  of  the  term,  with  a 
equity  to  rescind  a  contract,  as  one  not  view  to  oihet  prooeedinss  upon  them  as 
provable  under  the  bankrupt  law.  final  decrees.  Especially  are  they  not  to 
DoggtU  V.  jBmerfon.    196  be  altered  when  so  entered  by  agreement 

2.  If  creditors  object  to  the  discharge  of  the  parties.  IbuL 
of  a  bankrupt,  and  obtain  a  verdict  against  3.  Extending  time  for  payment  of  a 
it  in  the  District  Court,  and  on  appeal  mortgage  when  foreclosed^  is  granted 
hers  a  verdict  is  rendered  for  the  bank-  afterwards  as  an  exception  in  equity,  but 
rapt,  on  new  evidence,  filed  in  a  new  ex*  extending  the  time  to  redeem  in  an  appli- 
amination  and  disclosure  allowed  to  him  cation  to  redeem,  on  which  a  final  decree 
on  leave,  costs  are  not  allowed  to  either  has  once  been  rendered,  will  not  be  so 
party.                            In  re  Ouild,    29  granted.                                           Jlnd. 

3.  In  such  cases,  usually,  it  is  equita-  4.  Proceedings,  such  as  the  payinc 
ble  to  nve  costs  on  each  verdict  to  the  money  on  an  execution,  the  opening  of 
prevailing  party  in  each ;  but  not  to  the  biddings  at  sales,  and  reporu  or  Blasters, 
party  last  recovering,  unless  it  was  on  are  not  exceptions,  but  relate  to  new  mat- 
the  same  evidence,  and  unless  he  was  ten,  after  the  decree,  when  they  do  not 
able  to  pay  costs,  it  losing  the  verdict.  precede  a  final  decree.                      Jlrid, 

Ibid,  6.  Witbont  special  statutes,  accident 

4.  Ifa  person  become  a  bankrupt,  who  in  not  appearing,  or  otherwise,  happening 
was  interested  in  land  in  dispute  one  before  nnal  decree,  cannot  be  relieved 
tenth,  and  helped  to  defend  in  the  suit,  against  after  final  decree,  unless  by  bill 
the  assignee  may  continue  to  defend,  if  in  equity,  or  unless  fraud  was  mingled 
the  creditore,  knowing  the  fact,  do  not  with  it,  or  irregularity  in  the  proceed- 
object.                        In  re  Babcock,    26  ings.                                                liwL 

6.  It  maybe  otherwise  in  commendag 

disputed  suits,  unless  the  creditore  as-  DEED, 

sent.                                                 Hfid.  1 .  Where  a  father  con  veyed  land  to  his 

6.  The  amount  of  the  expense  in  the  son  for  services  and  affection,  and  took 
defence  would  be  in  proportion  to  his  in-  back  a  lease  for  life,  but  did  not  wish  lo 
terest,  where  no  oontrect  to  pay  more  had  have  them  recorded  till  after  his  death, 
been  made  by  the  bankrupt ;  but  if  he  in  order  to  keep  the  knowledge  of  them 
had  agreed  to  pay  more,  e.  g.  one  hnXf.  from  his  wife  and  the  public,  the  deed 
and  the  defence  would  not  to  continuea  was  held  to  be  well  aelivered,  though 
without  his  paying  the  half,  the  effects  of  lodged  with  a  third  person  under  the 
the  bankrupt  are  Oahle  for  that  half  till  above  arrangement, 
an  assignee  is  appointed  ;  and  after  that,  Brotcn  v.  Brown.  325 
the  assignee,  as  assignee,  is  liable  for  the  2.  If  that  third  peraon  falls  sick,  and 
half,  if  the  creditore  did  not  object  to  a  the  grentor  takes  back  the  deed  for  safe- 
continuance  of  the  defence,  and  respects-  ty,  and  dies  leaving  it  among  his  papera, 
ble  counsel  advised  it,  and  the  assignee  from  which  it  is  taken  by  the  grantee  and 
directed  it.  Ibid,  recorded,  the  original  delivery  still  con- 
tinues to  be  valid.  Ibid. 
BOND.  3.  More  confidence  and  looseness  in 

As  toltondsofPostmastere,  see  Post-  such  maiters  are  tolerated  between  a 

MASTERS.  ftither  and  a  son,  and  such  conveyances 

are  at  times  considered  in  Chancery,  in 

CONTR.\CT.  the  nature  of  a  settlement  of  the  father's 

As  to  recision  of  contracts  of  sale  for  estate  to  this  extent.                         HwL 

fraud,  see  Fuauo.  4.  If  the  complainant  put  in  Gonfes- 
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•ioM  of  the  respondeol,  who  was.tht  Circuit  Courts  of  the  UDited  Suites,  not- 

gmntee,  as  to  the  anraoffement  about  the  withstanding  the  I6ih  section  of  the  ju- 

deposit  and  delivery  of  the  deed,  thev  dietary  act  prohibits  such  relief,  when  it 

may  lie  used  by  either  side.             ibid,  can  be  obtained  at  law  in  as  ample  a 

6.  Where  an  estste,  out  of  which  a  mill  manner.               Warner  w.  JDaniela,    90 

prifUege  has  been  carved,  becomes  united  10.  Len^h  of  time,  short  of  the  statute 

in  ownership  with  other  estates  below,  of  limitations,  if  sometimes  a  bar ;  bnt 

the  owner  of  both  may  convey  different  not  if  fraud  exists,  or  if  the  delay  Ik  ac- 

rights  and  privileges  from  what  were  be-  counted  for,  or  if  such  a  course  would 

fore  attached  to  either  estate ;  but  in  work  injustice.                                 Jbid. 

conveying  either  to  different  and  new  11.  As  to  amending  decrees  in  equity, 

persons,  any  change  in  the  privileges  see  Dficaas. 

made  appurtenant  to  each  must  distinctly  ^   12.  As  to  the  granting  or  dissolving 

appear,  or  each  will  be  presumed  to  eiist  iigunctions,  see  In jvmction. 
as  before  the  junction  of  the  estates. 

Perry  v.  Parker,    280.  EVIDENCE. 

As  to  when  a  former  judgment  will  bu 

EdUITT.  a  bar,  see  Judomeiit. 

As  to  the  sufficiency  of  answer,  see  As  to  evidence  necessary  to  overcome 

Ahswbb,  1, 2,  3  ;  Im JUNCTION,  7.  a  sworn  answer  in  equity,  see  ANswaa,  4. 

As  to  the  enect  to  be  given  to  a  sworn        

answer,  see  A mbwbe  ,  4.  EXTRADITION. 

1 .  Tnis  Court  will  not  interfere  in  equi-  l .  Under  the  treaty  with  Great  Britain 
ty,  in  a  case  where  the  parties  appear  to  of  August,  1642,  prisoners,  charged  with 
have  a  full  remedy  for  their  rights  at  law.  piracy,  committed  contrary  to  acts  of 

ShapUy  v.  Rangeleu.    213  parliament,  and  on  board  a  British  vessel. 

2.  When  a  disclosure  is  sought  here,  may  be  arrested  here,  and  surrendered 
and  has  been  obtained^  the  party  may  without  any  special  act  of  Congress  to 
then  resort  to  a  proceeding  at  law,  if  an  carry  that  traatv  into  effect. 

ample  one  exists.                             Ibid,  The  Brilith  Priaonert,    66 

3.  A  bill  of  peace  does  not  generally  2.  They  may  be  examined,  and,  if  be- 
lie here  in  respect  to  land,  unless  the  lieved  guilty,  be  ordered  into  custody 
complainsnt  is  or  has  been  in  ix>ssession.  with  a  view  to  a  future  surrender ;  and 
or  there  is  a  defect  in  some  deed,  askea  this  may  be  done  by  a  magistrate  of  a 
to  be  given  up.                                 llnd.  State,  thona h  he  is  not  compellable  to  do 

4.  Allegations  in  bills  need  not  set  out  it  by  the  United  States.  llritU 
all  the  facts,  in  detail,  which  are  to  be  3.  The  order  to  surrender  may  be  sign- 
proved  ;  but  if  they  do  not,  they  must  ed  by  the  Secretary  of  Slate,  and  issue 
contain  neneral  statements^  under  which  from  the  state  department.  JbitL 
the  details  proved  are  pertinent.  4.  Without  such  proceedings  for  a  sur- 

Neamith  v.  Calvert,    34  render  as  are  in  that  treaty,  the  law  of 

6.  A  deed,  or  other  documentary  exhih-  nations  leaves  it  optional  with  the  execu- 

it,  may  be  put  in  afler  the  eviclence  is  tive.                                               Jirid, 

published.                                       Ibid,  6.  The  application  for  the  surrender 

6.  Where  a  bill  claims  relief  on  account  may  be  made  by  the  British  minister,  and 
of  fraud  in  a  sale,  it  may  be  sufficient  or  need  not  be  founded  on  a  previous  indict- 
broad  enough,  in  form,  to  justify  a  decree  ment  found  against  the  prisonera  by  the 
against  the  sale,  if  a  gross  mistake  ap-  British  tribunals,  or  on  any  warrant  issu- 
pean.                   Maaon  v.  C>M6y.    342  ing  therefrom.                                   Ibid, 

7,  Where  one  of  the  comnlainsnts  had  6.  Where  a  bill  in  eanityisharges  that  a 
released  all  his  interest  in  the  land  to  the  company,  represented  by  the  respondents 
othere,  it  was  held  to  be  no  bar  to  a  join-  to  have  been  duly  organized,  was  never 
der  of  him  in  the  bill  to  set  aside  the  duly  organized,  the  record  of  the  o^^ni- 
ori^nal  trade  and  refund  what  had  been  tion  is  the  best,  and  suitable  evidence  ot 
paid.                                                Jbid,  the  fact,  and  not  the  oath  of  one  of  its 

8   If  the  parties  to  the  conveyance  are  officere.              Warner  v.  Daniela*    00 
made  respondents,  but  not  all  those  in- 
terested m  e<)uity  in  the  land,  it  is  no  FRAUD. 

ground  of  objection  to  a  recovery  on  the  1.  A  mistake  as  to  the  value  of  the 

merits  against  the  respondents  for  their  oonsiderelion  received  for  the  conveyance 

shares.                                             Ibid,  of  land^  is  not  a  sufficient  ground  for  set- 

9.  Where  the  aid  of  a  Court  of  Chan-  ting  aside  the  conveyance,  where  the  ven- 

eery  is  indispNensable  to  obtain  the  dis-  dor  had  means  of  avoid mg  the  mistake 

oovery  of  the  im portent  facts  in  the  case,  by  inquiry «  and  no  fraud  or  falseHood  was 

an  application  for  relief  can  be  sustainea  used  to  influence  his  judgment, 

in  connection  with  that  discovery,  in  the  Jbid, 
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2.  Bot  if  a  TeDdor  of  land  is  clearly  D.aod  Rwanda  decree  be  entered  agaimt 
shown  to  have  been  oTerreacbed  in  a  ma-  them  for  the  amoant.  And  if  the  land 
tertal  degree,  by  impositionsi  conceal-  ooald  be  rceoaTeyed,  and  not  the  shares, 
mentSi  or  misrepresentations,  made  br  the  land  must  be  reoooveyed,  and  the 
the  Fcndee,  oo  wliich  he  properly  reltea,  Taloe,  if  any  thing,  of  the  snares,  at  the 
he  will  be  relieved  in  equity.           Ibid,  time  of  the  sale,  deducted  from  the  net 

3.  And  to  sustain  such  a  charge,  the  income,  and  a  decree  made  for  the  bal- 
whole  circumstances  of  the  case,  and  the  ance.  Jbid, 
character  and  relations  of  the  parties,  are  13.  Bot  a  sale  will  not,  on  account  of  a 
proper  suAjects  of  consideration.      Ibid,  mistake  alone,  be  rescinded,  if  a  party 

4.  Courts  of  equity  can  go  more  on  had  full  opportunity  to  examine  the  land 
what  is  called  presumptire  evidence,  than    sold,  and  did  examine  it. 

Goarts  of  law.                                  Jbid,  Maaon  ▼.  Cretby,    342 

6.  Where  the  Tendee  of  land  made  rep-  14.  Such  an  examination,  however, 

reseatations  respecting  the  value  of  what  will  not  prevent  a  recoveiy  for  firaod,  if 

was  taken  for  tne  consideration,  which  falsehood  was  practised  m   respect  to 

Were  false  in  material  points,  and  which  some  of  the  examination,  and  the  quality 

influenced  the  vendor  to  sell,  whether  the  of  timber,  and  8iz#of  the  streams  on  it  to 

vendee  knew  them  to  be  false  or  not,  it  float  timber,  or  any  matter  more  withia 

ytaa  held  that  they  would  vitiate  the  sale,  the  vendor's  knowledge ;  and  the  par- 

Ibid,  chaser,  relying  in  part  on  the  false  repre- 

6.  So,  also,  if  they  were  made  by  an-  sentatioas,  made  only  a  slight  and  sen- 
other  person,  in  the  presence  of  the  Ten-  eral  examination  himself.  Ibidm 
dee,  and  he  was  benefited  by  them.  16.  If  such  falsehood  is  practised  by 

Ibid,  one  of  two  owners  of  the  paper  title,  and 

7.  SuppreaHo  veri,  is  as  fatal  as  su^-  one  of  six  owners  in  interest  under  sob- 
^estio  falsi.                                     Jbtd,  ordinate  contracts,  it  vitiates  the  whole 

8.  Conversations  of  the  respondent  sale ;  and  the  same  result  follows,  if  it 
with  other  persons,  on  a  subject  of  a  kin-  was  practised  by  a  third  person,  who  had 
dred  character,  near  the  time  of  the  trans-  a  bond  for  a  deed  from  some  of  the  own- 
action,  and  illustniting  his  intention,  are  ers  in  equity,  and  who  made  the  contract 
competent  evidence  for  the  complaint.  of  sale,  ana  the  terms  of  which  the  own- 

Ibid.  ers  of  the  paper  title,  and  the  grantors  in 

9.  An  entire  failure  of  consideration,  in  the  sale,  adopted  and  carried  into  eflect. 
the  receipt  of  what  is  mere  moonshine,  JbkL 
is  often  sufficient  to  rescind  a  contract ;  16.  The  gmntore  thus  ratify  the  whole 
although  a  mere  inadequacy  of  consider-  sale,  and  cannot  take  the  benefit  of  it,  by 
ation  is  not  sufficient.                       Ibid,  receiTing  the  price  agreed  on,  without 

10.  If  either  party  cannot  restore  the  being  liable  at  the  same  time  doUiUr  on 
property  in  good  condition,  damages  may  account  of  the  false  representations  made 
oe  given ;  and  if  the  inability  to  restore  in  order  to  procure  tnat  price  and  the 
happens  by  the  course  of  the  complain-  sale.  Ibid, 
ant,  it  should  not  prevent  his  obtaining  17.  If  the  sale  be  rescinded,  the  grant- 
relief  in  some  manner,  if  he  was  not  then  ore  being  the  only  respondents,  are  liable 
aware  of  the  fraud.                           Und,  severallrto  refund  the  money  each  has 

11.  D.  purchased  a  farm  of  W.,  pay-  receivea  and  retained  for  his  equitable 
ing  him  therefor  in  shares  of  the  stock  of  share  in  the  premises;  but  are  not  re- 
the  Cled  Ledge  Granite  Co.,  which  he  sponsible  after  the  lapse  of  several  jean 
represented  lo  be  worth  96000.  Several  for  the  money,  whicn  was  immediately 
representations  were  made  to  W.  by  D.  paid  oTer  to  tne  other  equitable  share- 
and  also  by  F.,  who  was  concerned  in  the  Koldere.  Nor  are  they  now  responsible 
same  company,  to  induce  W.  to  take  the  for  that  part  of  the  money,  which  was 
stock  in  imyment,  which  representations  paid  to  the  agent  for  his  servicesi  and 

>roved  to  M  false,  and  the  stock  worth-  never  came  into  their  hands,  when  the 

ess.    On  a  bill  in  equity  by  W.  for  re-  lapse  of  time  has  been  such  that  he  is 

ief,  it  was  decreed,  that  the  sale  should  dead  and  insolvent.                          Ibid, 

)e  rescinded,  the  shares  reconveyed  by  18.  A  delay  in  rescinding  a  contract, 

W.  to  D..  and  the  farm  by  D.  to  Vv.,ana  and  in  instituting  proceedings  for  a  re- 

a  M  inter  appointe4  to  report  the  amount  covers  of  the  money,  though  not  so  long 

of  rents  and  waste,  after  deducting  per-  as  to  be  a  technical  or  equitable  bar.  by 

maiieiit  improvements,  which  shoula  be  the  statute  of  limitations,  to  any  relief, 

allowed  lo  W.  by  D.                        Ibid,  yet  may  be  so  lone  as  to  change  the  po- 

12.  But  if  neither  the  land  nor  the  sitions  of  the  parties  and  their  remedies 
shares  could  be  reconveyed,  the  Master  over  on  third  persons,  and  thus  excuse 
must  examine  and  report  the  damage  them  in  equity  for  the  sums  paid  over  to 
done  to  W.  by  the  misrepresentations  of  soch  thira  peisoiis.                          IbUL 
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19.  If  a  TeDdor  or  hit  a^t  make  a  refiinded,  without  reference  to  aoy  de- 

fitlae  representatioD,  which  ii  material,  it  maod,  and  from  the  time  it  was  received, 

▼itiates  the  sale,  thooffh  it  was  not  koown  and  interest  on  the  interest  from  the  time 

at  the  time  to  him  to  oe  false.          Jlrid.  of  its  payment  on  any  of  the  notes  oriff- 

80.  The  notes  ffiven  to  the  respondents  inally  siven.                                     Jbta. 

for  the  benefit  of  all  interestea  and  not  27.  If  a  purchaser  of  goods  make  at 

yet  paid  bj  the  plaintiffsi  are  to  be  re-  the  time  material  statements  as  to  his 

funded  ana  cancelled  so  far  as  in  their  debts  and  means,  which  are  relied  on  and 

poasessioo  and  control.                     JBdd.  turn  out  to  have  been  false,  the  sale  is 

21.  On  doiog  this  aud  making  the  pa]^-  Toidable.  JohriMn  w.  Peck.  334 
meuts  aforesaid,  eoual  in  amount  to  their  26.  In  such  a  case,  the  articles  may  be 
shares  in  equityi  tne  plaintifis  must  re-  recovered  back  by  the  vendor,  though 
convey  to  the  respondents  respectively  ail  mortgaged  to  a  third  person  to  secure  an 
interest  in  their  shares  of  the  premises,  ezistmg  debt,  if  the  mortgage  has  not 
and  another  deed  to  them  in  trust  for  the  been  foreclosed,  or  the  third  person  has 
other  owners  in  equity,  of  all  interest  in  advanced  no  new  consideration,  and  will 
so  much  of  the  residue  of  the  land  as  the  not  be  placed  in  a  worse  position  than  he 
excess  of  the  notes  givA  up  bears  to  the  occupied  before  the  mortgage  by  his  se- 
whole  consideration.                        Brid  curity  anticipated  from  it.  iailiug.    fiut 

22.  Where  timber  had  been  cut  from  if  the  title  has  absolutely  passed  to  a 
land  by  the  grantee  of  the  land,  and  the  third  person  without  notice,  and  for  a 
money  not  realized  when  a  decree  waa  new  consideration,  the  ^oods  cannot  be 
rendered,  that  he  was  liable  to  account  recovered  back  by  the  original  vendor, 
for  it,  he  having  reacinded  the  coutract,  i&ui. 
he  was  required  to  file  a  satisfactory  29.  To  charge  a  respondent  on  account 
bond  to  pay  the  amount  as  sodn  as  col-  of  fraud,  there  must  not  only  be  evidence 
lected.           DoggtU  v.  Bhnenon,    1 96  of  it,  but  also  that  he  was  conusant  of  the 

23.  If  four  persons  agree  to  [lurchase  fraud,  or  profited  by  it. 

of  the  State  a  tract  of  land,  and  give  their  Firwa  v.  Sanger,    138 
joint  note  for  the  consideraiion,  and  take 

%  writing  from  the  agent  of  the  Sute  to  FLOWiOE. 

make  a  deed  on  demand,  and  they  au-  It  feems,  that  the  laws  of  Massachu- 

thorize  one  of  their  number  in  writing,  to  setts  respecting  flowage,  do  not  apply  to 

take  a  deed  of  the  same  and  sell  it  for  the  case  of  machinery  used  by  the  United 

the  whole,  each  being  entitled  to  the  ex-  States  for  public  purposes,  in  a  place  over 

tent  of  one  fourth  by  their  private  agree-  which  jurisdiction  has  been  ceded  to  the 

meat,  that  one  has  an  interest  in  the  United  States,  so  as  to  authorize  a  mill 

whole  as  agent,  besides  his  interest  as  owner  to  flow  back  in  a  way  to  impair  in 

principal  in  one  fourth.    And  if  he  gets  any  degree  the  use  of  the  machinery, 

a  deed  from  the  State  for  one  eighth  run-  United  States  v.  Ames,    76 

ning  directly  to  a  purchaser  of  one  eighth,  It  seeme,  also,  that  those  statutes  were 

instead  of  one  to  himself,  and  then  from  not  intended  to  authorize  the  flowage 

himself  to  the  purchaser,  he  is  aoswera-  hack  upon  public  lands  of  the  Uniteid 

hie  for  the  whole  consideration  received,  States.                                            Jbid. 
on  the  sale  being  rescinded.             Jbid. 

24.  But  if  af\er  the  sale,  he  divided  the  INDICTMENT. 

whole  of  it  between  the  other  three  own-  1.  If  there  be  two  counts  in  one  indict- 

ers,  concluding  to  keep  as  bis  own  share  ment  for  offences  committed  at  the  same 

the  other  one  fourth  of  the  land,  having  time  and  place,  and  of  the  same  class, 

sold  in  all  to  various  persons  three  fourtu  but  difierent  in  degree,  as  one  for  a  revolt 

of  it,  the  other  three  are  responsilile  to  and  another  for  an  attempt  to  excite  it ; 

refund,  in  aid  of  him,  the  one  third  each  the  judgment  will  not  be  arresied,  though 

received.                                          Ibid,  a  verdict  of  auilty  is  returned  on  both. 

26.  If  a  sub-acent  receives  from  the  UnUed  States  v.  Peterson.    806 

vendee  a  part  of  tne  purchase  money,  and  2.  The  district  attorney  is  allowed  be- 

pays  it  over  to  the  principal,  taking  land  fore  judgment  to  enter  a  not.  pros,  on 

instead  of  it  for  his  compensation,  the  one,  if  he  deems  it  advisable.           Ibid. 

principal  is  liable  (on  a  recision  of  the  8.  It  is  not  a  misjoinder  of  ofiences  in 

purchase  for  fraud)  to  repay  that  part  as  different  counts  in  the  same  indictment, 

well  as  what  he  received  directly.  unless  they  belong  lo'different  families, 

Ibid,  or  the  judgments  and  punishments  are 

26.  Where  a  conveyance  is  set  aside  inconsistent  with  each  other. 

for  gross  misrmesentaHons  and  deeei/,  Ibid. 

the  ground  of  tne  decision  must  be  con-  4.  As  to  an  indiotment  for  obstracting 

sidered  to  have  been  frauds  and  in  such  navigable  waters,  see  JuaiSDicTiOH,  9, 

a  case,  interest  is  to  be  paid  en  the  money  10, 11, 12, 13, 14, 16. 
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INJUNC  riON.  be  dissoWed  on  account  of  any  doiibU,  as 

I.  la  a  salt  in  eqoity  for  the  Ttolation  to  the  Tatidity  of  a  new  patent  in  suck 

of  a  patent  right,  an  injunction  will  not  cases^  caused  by  the  errors  of  such  offi- 

be  granted  before  a  hearing  upon  the  oers,  if  measures  are  pending  in  Coogress 

merits,  merely  upon  proof  that  the  com-  to  remove  them  by  l«sgislation. 

plainant  has  obtained  a  patent.  IVoodwortfi  v.  Hail.    339 

Orr  V.  LUtlefidd,    13  10.  An  injunction  will  not  be  issued 

5.  But  proof  of  undisturbed  possession  against  a  respondent's  using  a  machine, 
and  user  of  the  patent  right,  for  reasona-  unless  it  is  proved,  that  he  has  used  it 
ble  length  of  time,  by  the  complainant,  is  himself,  or  employed  others  to  use  it  for 
ground  for  granting  an  iigonction.  him,  or  at  least  has  profited  by  the  use 

Ibid,  of  it.                  Woodworthv,  Htdl.    248 

3.  It  is  also  ground  for  granting  an  in-  II.  Where  long  possession  of  a  patent 
junction,  that  tne  complainant  has  prose-  has  existed,  and  frequent  recoveries  un- 
coted  other  persons  for  violations  of  the  der  it,  an  injunction  will  be  issued,  the 
same  patent,  and  recovered  jud^ent  originality  of  the  invention  by  the  pa- 
against  them ;  and  it  makes  no  difference  ten  tee  not  being  denied,  unless  the  letters 

nat  such  judgment  was  rendered   by  appear  for  some  fause  illegal  or  void 

agreement  of  parties,  where  there  was  no  Ibid, 

collusion,  or  under  a  specification  of  this  12.  Where  a  bill  is  filed  for  an  iniunc- 

Satent^  which  has  been  surrendered  as  tion  against  the  use  of  a  patent,  ana  the 

efective,  and  a  new  one  taken  out.  answer  denies  the  use  of  it,  ana  also  the 

Ibid,  originality  oT the  invention,  if  the  denial 

4.  An  iigunction  will  not  be  dissolved,  is  supported  by  affidavits  bringing  the 
as  a  matter  of  course,  on  the  coming  in  of  originality  of  the  invention  into  doubt,  an 
the  answer,  denying  the  equity  of  the  injunction  will  not  issue  till  the  mrties 
bill,  if  the  complainant  has  adduced  auz-  settle  the  right  in  an  action,  which  is 
iliary  evidence  of  his  right,  as  in  the  pending  between  them  at  law,  for  a  vio- 
present  case.                                     Ibid,  lation  of  the  patent,  unless  the  complain- 

6.  Injunctions  cannot  be  granted  in  the  ant  shows,  tnat  he  has  for  some  time 
Courts  of  the  United  States,  without  no-  been  in  the  undisturbed  use  and  sale  of 
tice,  and  hence  all  of  them  here  are  spe-  his  patent,  or  has  recovered  damages 
cial.  If  the  title  of  the  complainant  is  against  others  for  the  use  of  it. 
denied,  he  must  show  former  recoveries,  Hovey  v.  Stevens.  290 
or  long  possession,  in  the  case  of  patents  ;  13.  Nor  can  a  patent  be  aided  in  re- 
and  in  case  of  waste  and  trespass,  that  spect  to  such  an  use  or  such  recoveries,  if 
there  are  no  facts  to  warrant  tne  denial,  it  be  one  useful  in  respect  to  another  pa- 
or  the  injunction  will  be  refused  till  the  tent  for  another  invention,  where  such  an 
disputed  questions  of  title  are  settled  at  use  and  such  recoveries  have  been  had, 
law.                     Perry  v.  Parker.    280  unless  it  is  connected  in  law  with  that 

6.  Where  a  bill  in  chancery  asks  for  patent  and  is  a  part  of  it.  Ibid. 
an  injunction  against  the  use  of  a  patent 

stove,  and  for  an  account  of  sales,  and  on  INSOLVENT  LAWS, 

proof  of  former  recoveries  of  others  and  I .  A  note,  made  payable  to  the  maker's 

long  possession,  an  injunction  had  been  own  order,  and  by  him  indorsed,  passes 

granted,  the  Court  will  not  dissolve  it  by  delivery,  as  if  it  were  payable  to 

merely  on  an  answer  denying  the  validity  bearer;  and  the  Circuit  Courts  of  the 

of  the  patent ;  but  will,  tf  requested,  di-  United  States  have  jurisdiction  of  an  ac- 

rect  an  issue  to  be  tried  at  law  on  that  tion  brought  against  the  maker,  by  a 

point,  or,  if  not  requested,  continue  the  holder,  who  is  a  citizen  of  another  State, 

injunction  and  dissolve  it  at  the  next  where  the  amount  in  dispute  exceeds 

term,  if  in  the  mean  time  a  suit  at  law  is  i500.                     Tbwne  v.  Smith.    116 

not  brought  to  test  the  title.  2.  If  a  party  be  legally  and  properly 

Orr  V.  MerriU.    376  discharged,  as  to  any  contract  in  tne  State 

7.  An  answet  is  suflicient  for  this  pur-  where  the  insolvent  system  exists,  the 
pose,  though  it  do  not  set  out  the  names  discharge  must  be  held  good  in  other 
of  the  persons  who  used  the  stove  pa-  States,  and  in  the  Courts  of  the  United 
tented,  or  knew  it  before  the  patentee  aid,  States.  Ibid. 
nor  the  names  of  the  places  where  it  was  3.  But  if  the  contract  is  made,  or  is  to 
used  or  known.                                Ibid,  be  performed  abroad,  such  discharge  is 

8.  Bnt  the  answer  at  law  should  set  not  a  bar  to  the  action.  Ibid, 
them  oui,  ^nd  so  should  the  answer  and  .  4.  It  aeema^  that  a  negotiable  note,  not 
notice  on  which  in  chaneery  an  issue  is  restricted  on  its  face  to  be  paid  within 
asked  to  be  formed  and  tried  at  law.  the  State,  may  be  considered  as  payable 

Ibid,  wherever  the  indorsee  may  live ;  and*if 

9.  An  itgnnction  ones  granted  will  not  the  indorsee  live  out  of  the  State,  it  is  not 
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barred  by  a  subseqaent  discbarge  ia  tbe  the  Testei  and  half  the  cargo,  to  be  de- 
State  where  the  contract  was  naide.  posited  with  the  agent  of  the  consignee 

Ibid,  in  America,  which  was  done  except  on 
6.  In  such  a  case,  the  discharge  will  freight  instead  of  the  Tessel;  the  Uonrt 
not  avail  in  a  Court  of  the  United  States,  held,  that  the  consignee  had  an  insurable 
unless  the  contract  sued  has  been  collu-  interest  in  the  policy,  independent  of  any 
sively  assigned  to  a  person  living  in  an-  assignment ;  and  could  recover  on  it  in 
other  Stale,  or  the  interest  in  it  still  re-  bis  own  name- 
mains  in  a  citizen  of  the  State  in  wl^ich  Aldrick  v.  The  Equitable  Safety  Ium. 
it  was  made.                                    Jbid.  Co»                                                   372 

6.  Whether  the  actual  seizure  of  the  2.  The  vessel  being  lost  on  her  way 
property  of  an  insolvent,  under  process  back,  but  tbe  cargo  saved  and  received 
issuing  from  a  Court  of  the  United  States,  in  Europe  afterwards  by  the  consignee, 
before  his  assignees  under  the  State  in-  the  latter  was  allowed  to  recover  so  much 
solvent  law  take  possession  of  it,  creates  of  the  loss,  as  was  necessary  to  pay  the 
a  lien  which  will,  in  all  cases,  be  bus-  balance  due  to  him  in  the  transaction, 
lained,  —  oucere.                              Ibid,  Ibid. 

7.  Whetner,  where  an  insolvent  living  3.  The  remainder  of  the  loss,  H.,  the 
in  Massachusetts  gives  to  a  creditor,  also  consignor,  having  become  bankrupt,  was 
living  in  Massachosetts,  in  payment  of  a  allowed  to  be  retained  by  the  insurance 
previous  debt,  a  note  oayable  to  his  own  office,  in  discharge  of  the  premium  note, 
order,  and  by  himselr  indorsed,  and  the  and  other  demands  against  H.  unsatis- 
creditor  sells  the  note  in  New  York  to  a  fied,  and  not  proved  before  the  commis- 
third  person,  living  in  New  York,  the  sionerofbanlcruptcy,  a  clause  existing  in 
note  is  to  be  oonsioered  a  contract,  as  be-  the  policy,  allowing  the  detention  of 
tween  the  debtor  and  such  third  person,  enough  of  all  losses  to  pay  what  was 
made  or  to  be  performed  in  New  York —  coming  to  the  office  from  the  person  en* 
qvutre.                                              ibid,  titled  to  it.                                        Ibid, 

8.  H.  It  H.,  debtors,  living  in  Massa-  4.  Nothing  could  thvs  be  set  off  against 
chusetts,  gave  to  W.  A.  H.  &  Co.,  also  the  consignee,  except  what  he  owed  in 
Iivin|^  in  Massachusetts,  in  payment  of  a  his  own  right,  or  in  equity,  viz.,  tbe  pre- 
previous  debt,  a  note,  payable  to  the  or-  mium  note,  in  this  case,  by  which  he  had 
der  of  H.  &  H.,  and  by  them  indorsed,  been  benefited.  Ibid, 
W.  A.  H.  &  Co.  carried  the  note  to  New  5.  Had  the  consignee  claimed  under 
York,  and  sold  it  there,  for  a  crood  con-  the  assignment,  and  not  as  a  party  orig- 
sideraiion,  to  S.,  living  in  New  York.  S.  inally  concerned  or  interested  in  the  in- 
commenced  a  suit  against  H.  &  H.  ia  surance,  the  result  might  have  been  dif- 
the  United  States'  Circuit  Court  for  the  ferent.  Ibid, 
district  of  Massachusetts,  and  attached 

the  property  of  H.  &  H.  thereon.    H.  &  JUDGMENT. 

H.  became  insolvent  under  the  law  of  l.  Where  a  formerjudement  is  pleaded 
Massachusetts,  T.  &  T.  were  duly  ap-  in  bar,  it  cannot  so  avail,  unless  the  par- 
pointed  their  assignees,  and  H.  &  H.  ties  appear  to  be  the  same,  or  are  averred 
were  discharsed  from  tneir  debts  under  to  have  been  privies  in  interest  or  estate, 
such  law  T.  &  T.  then  brought  a  bill  Greely  v.  Smith,  181 
in  equity  in  the  Circuit  Court,  praying  2.  If  the  former  judgment  is  pleaded 
that  S.  might  be  ei^oined  from  proceed-  to  have  been  a  nonsuit,  and  is  not  aver- 
ing  further  in  his  suit  against  H.  dt  H.  red  to  have  been  on  the  meriu  or  the 
in  that  Court.  The  Court,  upon  these  point  now  in  controversy,  it  is  not  a  bar. 
facts,  ordered  that  the  bill  be  dismissed.  Ibid, 
on  precedents  in  the  Supreme  Court  of  3.  Where  a  suit  is  brought  on  a  note, 
the  United  States,  but  doubting  the  cor-  and  the  defendant  offers  m  evidence  to 
rectness  of  their  principles.              Ibid,  bar  it  a  former  judgment  in  a  foreign 

Court,  where  the  wnt  bounted  on  this 
INSURANCE.  and  another  note,  and  the  judgment  was 
1.  Where  an  insurance  was  effected  by  entered  upon  the  others,  but  on  this  the 
the  owner  of  a  vessel  '*on  account  of  defendant  was  discharged,  or  went  with- 
whom  it  mayconcern,"  "  loss  payable  to  out  day,  it  was  held,  that  this  foreign 
the  order  of  H.  ,*'  who  made  the  insurance  judgment  was  only  prirndfade  evidence 
and  owned  the  vessel,  and  a  consignee,  of  what  it  decided,  and  that  the  plain- 
in  Europe,  had  advanced  money  to  buy  tiffs  in  this  case  might  prove,  that  the 
all  the  cargo  in  India,  under  a  contract  w  note,  now  in  suit,  was  withdrawn  in 
be  interested  one  half  in  the  proceeds,  the  trial  abroad  ana  not  passed  on  by  the 
and  have  the  bill  of  lading  of  the  cargo  jur/  or  Court,  snd.  in  that  event,  it  was 
assigned  to  him  for  secnnty,  and  the  in-  not  barred  by  the  foreign  judgment, 
surance  to  ba  made  by  the  consignor  on  Burnham  v.  If^btier,    172 
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4.  JodgoieoU,  fofeign  or  domestie,  on  aoeoQiit  of  the  recideiiee  of  tlie  psr- 
oa^t  not  to  bar  avhseqneDt  raita,  f^oer-  ties,  thoold  be  taken  before  the  plend- 
ally,  an)ess  between  the  same  parties  or  iocs  are  closed,  and  the  endence  pub- 
their  prines,  and  for  the  same  matter,    lished.    Semble.  JEbitL 

before  and  once  actaally  litigated  ana       8.  If  the  bill  prays  for  an  injunetioa 
decided  on  by  the  Court.  ^  Und,    against  the  use  of  a  patent,  the  qoestion 

6.  The  force  of  former  judsments  be-    as  to  the  issuing  of  that  ma3r  come  with- 
tween  the  same  parties,  whether  foreisn    iu  the  abore  laws  of  the  United  States. 
or  domestic,  or  in  different  States  of  the  Ibid. 

Union,  and  whether  in  perMnam,  or  ut     ^  9.  In  an  indietmeot  against  a  oorpora- 
rem,  eonsidered.  JM,    tion  for  obstructing  the  narigatioo  of  a 

rirer,  but  which  had  been  authorized  by 

JURISDICTION.  a  State  law,  the  construction  as  to  iu 

1.  Where  the  United  States  own  land,  acts  must  be  liberal  in  its  favor.  Noth- 
situated  within  the  limitH  of  particular  ing  can  be  deemed  an  offence  by  such  a 
States,  and  oTer  which  they  hate  no  ces-  corporation  in  the  Courts  of  the  United 
rion  of  jurisdiction,  for  objects  either  States,  except  what  has  been  made  so  by 
special  or  general,  the  rights  and  reme-  the  Constitniioo,  or  a  treatj,  or  an  act  or 
dies  in  relation  to  it  are  usually  such  as  Con8;re8S.  The^e  Courts  oeing  of  lim- 
apply  to  other  land  owners  within  the  ited  jurisdiction  under  a  goTerameDt  of 
State,  and  the  lex  rei  jtUte  will  govern ;  limited  powers,  a  case  must  be  clearly 
except  where  the  Constitution,  treaties,  or  within  its  jurisdiction,  or  it  will  be  dis« 
statutes  of  the  United  States,  otherwise  missed,  whenever  and  however  the  ob- 
nquire  and  provide.  jection  is  made.  Rid, 

VnUed8uaeiY.Ame$,    76       Cnited  Slatet  i.  New  Be^/ord  Bridgre, 
8.  The  territory  l)eloneing  to  the  United  401 

States,  not  situated  within  the  limita  of  10.  A  grant  of  power  to  Congress,  pro- 
any  State,  and  also  that  within  such  lim-  bablj,  does  not  prevent  the  States^  from 
ita.  but  over  which  jurisdiction  has  been  continuing  to  act  on  subiecta  within  the 
oeaed  to  the  United  States,  and  which  is  grant  till  Conness  legislates  fully  con- 
used  for  exclusive  and  constitutional  ob-  oeming  it,  anaso  as  to  conflict  with  the 
jecta,  are  subject  to  the  laws  of  Congress,  doings  of  the  State,  unless  there  is  an 
and  not  to  those  of  the  State,  when  con-  express  prohibition  on  the  States  to  act 
flicting  in  any  degree  with  what  has  been  further  m  the  matter,  or  it  is  implied 
required  by  the  general  government.  strongly  from  the  nature  of  the  case. 

Ibid,    Where  the  States  do  not  grant  to  Coo- 

3.  The  United  States,  in  cases  where  gress  powers  over  their  internal  com- 
Congress  has  not  provided  any  or  ade-  merce  or  police,  those  powers  can  oon- 
qnato  remedies  for  injuries  to  public  tinne  to  be  exercised  to  any  extant  by 
propertyj  may  resort  to  those  of  common  them  till  they  conflict  with  the  proper 
WW  origin,  or  those  provided  by  the  laws  exercise  by  Congress  of  other  powers, 
of  the  several  States.  lbt€L    which  are  grantM  to  it,  such  as  those 

4.  But  in  a  place  over  which  juried ic-  over  foreign  commerce  and  the  revenue, 
tion  has  been  ceded  to  the  United  States,  and  then  the  acta  of  the  State,  so  far 
the  State  laws  cannot  he  permitted  to  as  repugnant  and  conflicting  with  the 
thwart  or  embarrass  the  ooject  of  the  due  exercise  of  the  other  powers  by  Con- 
cession. Jbid.    gress,  must  yield.  Ibid, 

5.  Where  a  bill  in  equity  alleged,  that  II.  A  grant  of  powers  to  Congress,  in 
one  of  several  defendants  contractad  to  the  Constitution,  over  certain  suhjecta, 
transfer  a  patent  (not  then  obtained)  for  does  not  invest  any  particular  Uourta 
a  machine,  and  that  after  it  was  obtained  with  that  authority  till  Congress  confer 
he  refused  so  to  do ;  and  that  the  other  it  by  a  law,  except  in  some  specified 
defendanta,  knowioe  these  facta,  bought  powers  given  in  the  Constitution  to  the 
machines  of  him  ;  Ae/d,  that  as  the  suit  Supreme  Court.  The  authority  to  pun- 
could  be  maintained  avainst  him  alone,  ish  for  contempt  is  granted  as  a  necessary 
the  foct  that  some  of  the  other  defend-  incident  in  estahlisning  a  tribunal  as  a 
ants  were  citizens  of  the  same  State  with  Court.  The  common  law  cannot  be  re- 
the  plaintiffs,  was  not  fatal  to  the  juris-  sorted  to  for  aid  in  giving  jurisdiction  in 
diction.  Nesmiih  v.  Calvert.    34    the  Courts  of  the  United  States,  but  only 

6.  A  bill  in  equity  to  enforce  a  specific  in  deciding  certain  questions  aftar  juris- 
performance  of  a  contract  to  convey  a  pa-  diction  is  otherwise  obtained.  The  grant 
tent,  is  not  "  a  case  arising  under  the  of  power  to  Congress  to  regulate  forein 
laws  of  the  United  States  "  as  to  patenta,  commerce,  and  the  declaration  that  the 
so  as  alone  to  give  jurisdiction  tu  its  judicial  power  shall  extend  to  all  cases 
Courta.  Brid,    of  admiralty  and  maritime  jurisdiction, 

7.  But  an  objection  on  that  account,  or    do  not  enable  a  Court  to  punbh  any  act 
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u  a  erlme,  unless  some  part  of  the  Con-  lug  to  the  Coorts.  By  the  adiniralty  kw 

stitation,  or  s  treaty,  or  some  law  of  Coo*  as  to  crimes,  such  an  olfenoe  as  the  one 

ffress,  makes  it  a  crime,  and  confers  an-  charged  in  this  indictment  oonld  not  be 

tnority  on  that  Court  to  punish  it.  ppnished  in  the  Conru  of  Admiralty  in 

Ibid,  England,  since  the  16th  of  Richard  the 
13.  The  act  of  1789,  ch.  20,  as  to  the  Second  j  npr  is  it  known  that  it  could  be 
powers  of  the  Circuit  Court,  neither  in  the  Vice  Admiralty  Courts  in  the  Brit- 
makes  such  act  a  crime,  nor  confers  on  ish  Colonies.  It  is  cioubtfnl  whether  any 
this  Court  authority  to  punish  the  erec-  misdemeanors,  as  this  is,  were  punisha- 
tion  of  a  bridee  over  tide  water,  or  the  ble  in  the  Admiralty  Courts  at  all  since 
obstruction  of  navigation  in  naTigable  the  S8th  of  Henry  the  Eighth,  but  merely 
waters.  ^SemUe,  it  might  have  done  the  felonies.  Certainly  no  offences, commit- 
last,  if  it  had  been  declared  to  be  a  crime,  ted  like  the  acu  in  this  case,  within  the 
Nor  do  the  treaties  with  foreign  powers,  body  of  a  county,  and  not  on  Ibe  high 
allowing  ingress  and  egress  to  our  ports  seas,  and  not  in  great  ships  in  great  rivers 
for  trade,  do  either ;  nor  the  acts  of  Con-  below  the  bridges,  would  be  punished  in 
gress  creating  the  port,  where  the  oh-  an  Admiralty  Court.  Ibid, 
struction  is,  a  port  of  entry;  or  making  is.  The  only  mode  of  pnnisbiojg  acu, 
a  collection  of  duties  there ;  or  giving  as  crimes,  which  obstruct  tbe  navigation 
coasting  licenses ;  or  punishing  breaches  of  rivers  and  ports  within  the  limits  of  a 
of  the  revenue  laws.  The  old  states  had,  State,  and  are  not  now  crimes  under  the 
before  the  Constitution,  sovereign  power  laws  of  a  State,  or  the  United  States,  is 
over  tide  waters,  as  well  as  others  navi-  by  further  legislation  by  Congress,  under 
gable,  and  could  obstruct  them  by  bridses  its  authority  to  regulate  foreign  oom- 
or  otherwise,  whenever  they  deemedf  it  meroe,  and  that  between  the  States,  de- 
demanded  by  the  public  interesu.  They  daring  what  obstructions  shall  be  penal, 
still  retain  the  powers  before  possessed,  if  not  removed  or  modified,  and  in  what 
except  where  granted  to  Congress  and  Court  the  offence  shall  be  tried.  Ibid, 
legislated  on,  unless  prohibited.  But  in-  J6.  As  to  jurisdiction  in  equity  where 
dividnals  could  not  obstruct  them^  with-  a  discovery  is  indispensable,  see  Eaut« 
out  being  liable  at  common  law  in  most  tt,  9. 

of  the  States  to  a  prosecution  for  a  noi-  17.  As  to  jurisdiction  of,  over  ptomis- 

sance.    Ifindividuals  owned  the  soil  be-  sory  notes,  see  Imso^vxivt  Laws,  8. 

neath  or  adjoining  such  rivers,  it  was  ^ 

subject  to  the  easement  of  navigation  liy  LAPSE  OF  TIME, 

the  public,  the  iw  puWinim  l>eing  not  ^^  ^,  ^^it  effect  of  lapse  of  time  as  a 

inconsistent  with  thejii*  privatum  in  the  ^  ^^  ^jj^f  ^  EfivniTiO. 

sou.    The   States   composed    from  the  '                    ' 
Northwestern  Territory  cannot  obstruct 

their  navigable  rivers,  they  being  by  the  MARINE  CORPS, 

ordinance  declared  to  be  forever  public  1.  Where  a  Captain  in  that  corps  acts 

highways.                                       Jbid,  as  Captain,  and  has  charge  of  clothing, 

13.  When  the  old  States  obstructed  he  is  entitled  to  an  allowance  therefor  ; 
their  own  navigable  rivers  by  laws,  the  but  while  he  acts  as  brevet  Lieutenant 
persons  acting  under  those  laws  are  not  Colonel,  and  is  paid  as  such,  he  cannot, 
punishable  in  the  State  Courts  for  such  during  the  same  period,  receive  either  the 
acts,  unless  the  acts  are  contrary  to  some  pay  or  allowances  attached  to  the  duties 
clause  in  the  Constitution,  or  a  treaty,  or  of  Captain. 

an  act  of  Congress.  Then  they  are,  and  United  Statea  v.  FVeeman,  40 
also  in  the  Courts  of  the  United  States,  if  3.  Such  an  officer,  while  in  the  corn- 
some  act  of  Congress  make  it  a  crime,  mand  of  a  separate  post,  is  entitled  to 
and  gives  power  to  this  Court  to  punish  double  rations,  if  the  post  be  one  desig- 
it.                                                    Jbid.  anted  by  the  President  as  entitled  to  extra 

14.  When  an  individual  suffers  special  rations,  —  and  a  post  so  designated  by 
damage  by  such  an  obstruction,  he  may  the  Navy  Department,  is  presumed  to  be 
have  civil  redress  by  a  suit,  though  the  by  direction  of  the  President.  Ibid. 
obstruction  be  authorized  by  a  State,  if  it  3.  Additional  brevet  pay  is  not  to  be 
is  contrary  to,  or  conflicts  with  some  allowed  to  such  an  officer,  at  such  a  post, 
clause  in  the  act  of  Congress,  such  as  a  unless  there  be  at  it,  at  least,  two  organ- 
coasting  license.  The  admiralty  law  as  ixed  companies  of  men  with  suitable  offi- 
to  crimes  at  no  period  has  yet  been  cers,  though  the  whole  number  of  men 
adopted  en  moste  by  the  Constitution,  or  present  may  average  enough  fortwocom- 
any  act  of  Congress  ;  and  the  adoption  panics.  Jbid, 
of  It  as  to  civil  cases,  without  defining  at  4.  As  to  the  responsibility  of  a  captain 
what  period,  and  in  what  place,  and  with'  in  the  marine  corps  for  the  money  eo- 
what  restrictions,  has  proved  embarrass-  trusted  to  him,  see  BAiLvamr,  1. 
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MARSHAL.  ftsiid  vppetg  in  m  matecwl  ropreMata- 
I .  A  oertifieau  of  a  Judge,  aUowtag  tioB»,  or  act  in  reUtioo  to  ihem,  no  re- 
in aooount  of  a  marihal  is  fnimajaae  eoveiy  can  gfenerally  be  had  on  the 
eTideooe  of  its  legality  and  proper  ground  of  a  mistake.  BM, 
amoant.  United  Staites  v.  Smith.  184  3.  A  long  occupation  of  the  premises 
8.  Bnt  when  the  Treasury  Oepaitment  without  complaint,  and  without  any  fraud 
anteriaio  doabcs  on  those  points,  it  can  to  conceal  mistakes,  is  strong  emence 
nqoire  farther  eridence  and  reasons  in  not  only  against  mistakes,  but  of  anegli- 
iavor  of  the  account,  or  reject  it,  if  be-  gence  in  seeking  relief,  which  should  bar 
lieved  improper^  till  sustained  by  the  it.  Aid. 
opinion  ofsome  judicial  tribunal.  4.  It  wouki  not  be  equitable  to  lesdod 

Ibid,  the  contract  after  the  purchaser  had  takea 

3.  If  the  items  to  which  a  Judge  oerti-  timber  from  the  laira,  treated  it  as  his 
ins  hate  been  settled  judicially  in  an  ac-  own  for  seteral  years,  and  mortgaged  it 
tton  or  bill  of  cost  —  heard  aad  decided  to  a  third  person,  who  had  ferecKMid  the 
betweea  proper  parties  —  the  items  oujrht  mortgage,  as  a  release  by  the  purchaser 
usually  to  be  passed  at  the  Treasury  De-  would  lie  worthless,  and  the  propriety  of 
partment,  if  appropriations  exist  which  awarding  damages,  as  well  as  tl^  power 
embrsoe  them.                                 JIM,  in  such  a  case,  being  not  entirely  clear. 

4.  A  charge  by  a  marshal  fordistribnt-  Jind, 
ing  venires  to  town  derks  at  two  dollars  6.  As  to  the  effect  of  mistake  in  tha 
each  is  legal  —  but  not  for  travel  aa  if  Taioe  of  a  consideration  received  for  lnnid« 
serving  venires  himself —  when  they  are  see  also  Pbaoo,  1. 

ia  fiKt  served  by  a  constable.  llnd. 

5.  Nor  is  a  marshal  the  keeper  or  in-  MORTGAGE. 

spectorof  the  State  jails,  or  10  he  allowed  1.  An  entry  on  one  piece  of  land  in 

for  services  in  either  of  thoee  capacities,  foreclose  a  mortgage   covering  several 

unless  in  a  case  where  he  is  specially  di-  pieces  in  the  same  county  and  town,  nnd 

reeted  by  the  Court  to  examine  some  of  in  possession  of  the  same  person,  is  good 

them,  to  see  if  they  are  suitable  for  the  for  all.           Skapley  v.  Ran^eiey.    213 

keeping  and  security  of  prisoners  of  the  2.  A  party,  claiming  an  interest  in 

United  States.                                  Jbid,  land,  who  sees  it  conveyed  lo  oihen 

6.  Where  a  marshal  extends  an  execn-  without  objecting,  or  giving  notice  of  fajs 
tion  oiyeal  estate  for  the  government,  he  own  claim,  is  usually  estopped  from  af- 
is  entitled  to  his  fees  from  ibe  latter,  terwards  setting  it  up  as  against  that 
though  the  land  be  not  yet  sold  or  re-  conveyance.  Itnd, 
deemed  or  in  any  way  converted  into  3.  Where  A  mortgages  to  B,  and  be- 
money.                                             Jbid,  fore  the  foreclosure  takes  effect,  B  agrees 

7.  A  marshal  is  not  entitled  to  com-  to  receive  the  money  at  a  certain  day 
missions  on  money  paid  to  bis  deputies  after  the  time  of  foreclosure  expires,  and 
for  taking  the  census,  it  being  a  pan  of  does  do  it,  and  then  by  direction  of  A 
his  official  duty,  and  not  a  separate  and  transfers  nis  righi  to  C,  who  had  ad- 
independent  service  performed  for  the  vancedmostof  the  money  for  A,  it  was 
United  States.                                  JUd,  held,  that  this  was  not  to  be  considered  a 

8.  He  is  entitled  to  interest  on  sums  payment  and  discharge  of  the  mortgage, 
due  to  him  and  not  paid  after  demand,  but  a  convevance  of  the  land  after  ibre- 
but  on  the  same  principle  must  pay  in-  closure  to  C.  And  though  C,  therefore, 
terest  on  what  is  due  from  himself  after  gave  a  writing  in  a  few  days  to  A  to  con- 
demand.                                           Ibid,  vey  to  him  on  the  payment  of  what  had 

been  advanced  by  C  with  interest,  this 
jflLLS  did  not  make  C's  title  that  of  a  mort- 
1 .  As'to  the  operation  of  the  Mill  AcU  8»8pe  v .  So  that  it  could  not  be  extended 
of  Massachusetu  on  land,  the  jurisdiction  5»  ^Y  ^l*  ^f  dilors,  though  C,  on  a  ten- 
over  which  had  been  ceded  to  the  United  der  to  him  of  what  was  due  by  A,  would 
States,  see  Plowag«.  *»•  J»«^d  stncUy  to  a  specific  performance 

of  his  contract,  if  no  rights  of  third  per- 

sons  had  intervened ;  and  mi^ht  in  eqni- 

MISTABJS.  ty  be  considered  as  holding  in  trust  or 

1.  It  is  a  strong  circumstance,  disprov-  mortgi^  for  A,  should  he  choose  to 
ing  a  material  mistake  as  to  toe  prem-  claim  it.  iUtf. 
ises,  that  the  purchaser  occupied  them  4.  A  person,  who  had  a  subsequent 
nearly  six  years  without  complaint.  deed  of  the  separate  piece  of  land,  and 

Person  v.  Sanger,    138  assisted  in  the  entry  by  B,  and  in  the 

2.  Where  full  opportunities  were  en-  conveyance  by  B  to  C,  without  giving 
joyed  of  examiniuff  the  premises,  and  notice  of  his  claim,  and  who  has  paid,  or 
they  were  examined,  and  no  falsehood  or  tendered  nothing  to  B  or  C,  is  not  enti- 
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t]«d  to  redeem,  or  to  ysj  the  money 
turned  in  C's  contract  with  A,  and  hare 
a  release  of  the  premises.  Ibid, 

NATURALIZATION. 

I.  Receiving  the  preliminary  applica- 
tion and  oath  of  an  alien  to  \>e  natural- 
ised, is  a  ministerial  rather  than  a  ju- 
didal  act,  and  may  be  done  before  a  clerk 
•f  the  Court  as  well  as  the  Court  itself. 
BtUterworth's  ease.    323 

3.  The  act  of  Congress  of  May  26th, 
1824,  authorizing  this,  applies  to  future 
BO  less  than  past  cases.  Ibid, 

NEW  TRIAL.    See  Pbactigi. 

NUISANCE. 

I .  Aft  to  nuisances  in  navigable  waters, 
see  JuBisDiCTiOH,  9,  10,  li,  12,  13,  14, 
15. 

PATENT. 

1.  It  is  doubtful,  whether  a  mere 
ehange  in  the  mode  of  fastening  knives 
on  a  cylinder  to  be  ground,  or  to  fasten 
one  instead  of  several,  is  a  change  in 
structure  from  an  old  machine  sufficient 
tfO  justify  a  patent  for  it. 

Hooey  v.  Stevtau,    290 

2.  If  the  respondent  constructed  and 
«sed  his  machine  before  the  complainant 
took  out  a  patent  for  his,  it  is  not  a  justi- 
fication, if  ne  had  seen  and  copied  an  im- 
provement from  the  oomplainants. 

8.  If  the  patentee  claims,  as  a  part  of 
his  invention,  some  things  which  are  old, 
and  some  new,  he  cannot  succeed,  with- 
out disclaiming  what  is  old.  Ibid, 

4.  It  should  appear  also  with  reasona- 
ble certainty,  whether  the  complainant  in 
his  patent  claims  a  new  combination  of 
old  parts  and  things,  or  a  new  invention 
of  new  parts^  snd  if  not  intelligible  as  to 
which  is  claimed,  the  patent  may  be  void 
ion  uncertainty.  Ibid, 

6.  Declarauons  of  a  party,  made  be- 
fere  the  dispute  arose,  in  connection  with 
acts,  may  m  competent  evidence  for  him, 
as  tending  to  show  what  intentions  then 
eiisted.  Ibid. 

6.  Where  Congress  granted  an  exten- 
sion of  the  term  to  an  administrator,  it 
was  held  to  be  legal,  and  that  the  letters 
of  administration  need  not  be  produced 
aAer  such  a  grant. 

Woodwoiih  T.  Batt.    248 

7.  A  signature  to  the  patent,  and  a 
eertificate  of  copies,  by  a  person  calling 
himself*!  acting  commissioner,"  is  suffi- 
cient on  its  face  in  controversies  between 
the  patentee  and  third  persons,  as  the  Jaw 
recognizes  ta  acting  commissioner  to  be 
l«w&.  Ubid. 


8.  A  patent  surrendered  and  renewed, 
operates  as  from  the  commencement  of 
the  original  patent,  except  as  to  causes  of 
action,  arising  before  the  renewal. 

Brid, 

9.  If  a  mistake  occurs  in  a  copy  of  a  pa- 
tent, it  can  he  corrected  without  causinff 
any  injury,  but  if  it  exists  in  the  original 
patent,  it  cannot  be  corrected,  so  as  to 
avail  without  the  assent  or  re-signatura 
of  the  Secretary  of  State.  Ibid. 

10.  But  the  commissioner,  if  correct- 
ing it,  need  not  re-sign  or  re-seal  the  let- 
ters^ he  being  the  same  officer  here  who 
did  It  before.  Ibid, 

1 1 .  If  the  mistake  corrected  he  a  ma- 
terial one,  the  letters  cannot  operate  ex- 
cept on  cases  arising  after  it  Is  made. 
But  if  a  mere  clerical  one,  —  qutere. 

Ibid. 

12.  Where  a  renewal  of  patents  sur- 
rendered is  void,  perhaps  the  surrender 
itself  becomes  also  void,  and  the  origiBal 
patents  remain  in  force.  Ibid. 

13.  Mere  technical  objections  to  letters 
patent  are  not  to  be  encouraged  or  con- 
strued liberally,  for  him  making  them. 

Ibid 

14.  Where  evidence  is  offered  to  prove, 
that  the  "acting  commissioner,"  who 
signs  a  patent^  was  not  appointed  by  the 
President,  it  is  questionable  whether  it 
be  competent  to  admit  it  in  controversies, 
where  ne  is  not  a  party. 

Woodworth  ▼.  BaU,  889 
16.  Under  the  patent  law  of  1886,  the 
chief  clerk  is  held  to  he  the  *'  acting  com- 
missioner," as  well  in  the  necessary  ab- 
sence of  the  head  of  the  offiee,  as  in  case 
of  a  vacancy  dejure.  Ibid, 

16.  The  sanction  of  the  Secretary  of 
State,  to  a  correction  of  a  clerical  mistake 
in  letters  patent,  may  be  given  in  writing 
afterwards  ;  ana  he  need  not  re-sign  the 
letters  themselves.  Ibid, 

17.  If  the  correction  be  of  only  a  cleri- 
cal mistake,  it  operates  back  to  the  orig- 
inal date  of  them,  unless  perhaps  as  to 
third  persons,  who  have  acquired  inter- 
vening rights  to  he  afiected  by  the  alter- 
ation. Ibid. 

18.  If  a  new  patent,  issued  on  a  sur- 
render of  old  (mes,  be  void  for  any  cause 
connected  with  the  acts  of  public  officers, 
it  is  questionable  whether  the  orinnal 
patents  must  not  be  considered  in  force 
till  their  terms  expire.  Ibid, 

19.  It  is  the  duty  of  the  Court,  rather 
than  the  jury,  to  construe  the  language 
need  in  a  specification  of  a  patent,  if  no 
parol  evidence  is  offered  in  explanation, 
or  none  which  is  oontradictonr. 

Davoli  T.  Jarcwn.    68 

20.  A  patent  is  not  to  protect  a  mo- 
nopolv  or  what  existed  before  and  be- 
iongea  to  others,  but  to  protect 
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thiti^,  which  did  not  exist  before,  and 
which  belongs  to  the  patentee.         tbid. 

21.  A  construction  of  patents,  liberal 
for  the  patenteeSi  is  proper.  But  the 
description  of  the  patent  must  be  so  cer- 
tain, as  to  be  understood  bj  those  ac- 
quainted with  the  subject-matter. 

Ibid. 

22.  But  the  whole  of  the  specification, 
as  well  as  the  sumniary  ana  the  draw- 
ings, are  generally  to  be  examined  and 
compared,  and  not  one  alone  looked  to, 
in  order  to  decide  what  new  part  or  new 
combination  is  claimed  to  be  inrented 
and  protected.  fbid* 

33.  In  cominff  to  a  Tesult^  practical 
▼iews,  rather  than  subtle  distuctions, 
must  govern.  Jbid. 

24.  A  contract  maybe  made  to  convey 
a  futare  invention,  as  well  as  a  past  one, 
and  for  any  improvement,  or  maturing  of 
a  past  one.  Neamith  ? .  Calvert.    84 

25.  As  to  granting  iiy unctions  to  re- 
strain violations  of,  see  IiijaifCTioii. 

PAYMENT. 

1.  Where  a  balance  became  due  from 
a  deputy  postmaster  July  20,  1836,  after 
the  expiration  of  the  previous  quarter,  and 
a  payment  was  made  as  large  as  all  of  it, 
but  •8.34,  on  the  12th  day  of  the  same 
month,  and  a  second  bond  was  not  taken 
till  the  16th  of  the  same  month,  the  pre- 
sumption is,  that  the  payment  was  to  be 
applied  on  the  balance  due  under  the  first 
bond,  and  that  the  money  did  not  come 
from  accruing  receipts  under  the  second 
ap|>ointment,  being  much  larger  than 
their  ordinaiy  amount. 

Cfnited  StaUa  v.  Boodu,     160 

2.  A  payment  is  to  be  applied  to  the 
oldest  debt,  if  the  debtor  gives  no  direc- 
tions ;  and  it  must  be  proved,  that  the 
payment  came  from  receipts,  accruing 
under  a  second  bond,  if  that  is  relied  on 
against  the  propriety  of  applying  it  to  any 
balance  whatever,  still  due  uncusr  a  prior 
bond.  Ibid, 

PIRACY. 
I.  See  Slatb  TaAos. 

PLEADING. 

1.  Duplicity  and  all  defects  in  form  in 
pleading,  can  be  taken  advantage  of  only 
by  special  demurrer.  A  special  demurrer 
is  distinguished  from  a  general  one  by 
pointing  out  specifically  the  causes  for  it. 

Jackaon  v.  Rundlett,    381 

2.  After  a  demurrer,  though  it  is  a  gen- 
eral rule,  that  judgment  must  be  rendered 
against  him  who  commits  the  first  fault 
in  the  pleadings  in  the  whole  case  ;  yet 
the  fault  must  oe  one  that  is  bad  on  sen- 
eral  demurrer,  and  one  not  cured  by  a 
verdict,  and  one  not  discovered  by  the 


Court  and  desired  to  be  amended  so  as  to 

{»resent  the^  merits  properly.  In  these 
ast  cases,  judgment  will  be  to  leietse 
the  decision  below,  and  remand  the  ease 
for  amendment  and  a  new  trial,  instead 
of  rendering  judgment  for  the  opposite 
side.  i6Kf. 

3.  Where  a  suit  is  on  a  bond  to  secure 
a  faithful  performance  of  various  duties 
in  a  secretary  and  treasurer  to  a  private 
association,  and  the  defendant  who  is 
surety,  the  principal  being  dead,  craves 
over  of  the  liond  and  conditions,  and 
pleads  general  performance,  it  is  suffi- 
cient in  his  situation  and  in  the  first  in- 
stance. IbfUL 

4.  A  replication  to  such  a  plea,  assign- 
ing as  a  breach,  that  the  principal  in  the 
bond  received  a  sum  of  money  <^the  as- 
sociation, and  did  not  use  it,  or  account 
for,  or  pav  it  over  to,  the  association,  as 
was  his  auty,  is  not  double.  The  vari- 
ous facts  introduced  relate  to  one  breach 
as  to  the  money,  and  constitute  toother 
but  one  charge,  for  which  the  principal  is 
held  responsible  and  his  sureties,  and  are 
not  separate  and  independent  matters. 

Ibid, 
6.  Double  breaches  cannot  be  assigned 
in  New  Hampshire,  as  in  some  other 
places,  but  on  a  recovery  for  one,  the  bond 
18  forfeited  and  judgment  rendered  from 
time  to  time  for  such  amounts  as  are 
proved  to  be  proper  on  sort  faaas  in 
chancery.  ibid. 

6.  Duplicity  is  the  union  of  more  than 
one  cause  of  action  in  one  count  in  a  writ, 
or  more  than  one  defence  in  one  plea,  or 
more  than  a  single  breach  in  a  replication, 
and  not  the  union  of  several  facts,  con- 
stitutinff  together  but  one  cause  of  action, 
or  one  defence,  or  one  breach.  Brid. 

POSTMASTER. 

1 .  A  deputy  postmaster  is  the  agent  of 
the  Postmaster-funeral.  And  though  the 
latter  is  not  by  law  liable  for  the  miscon- 
duct of  the  former,  he  can  employ  him  as 
agent  to  keep  safely  the  money  collected 
by  himself,  or  other  deputies  near,  and 
his  sureties  are  liable  on  nis  official  bond, 
to  the  extent  of  its  penalty  for  any  neglect 
by  the  deputy  as  such  agent. 

United  Staiee  v.  Boodjf,    150 

2.  The  sureties  are  liable  for  his  non- 
compliance with  subsequent  as  well  as 
past  laws  or  orders,  till  his  official  term 
expires,  if  the  orders  be  such  as  are 
justified  by  law.  Aid, 

3.  The  act  of  1836,  ch.  270, 1 1,  requir- 
ing the  revenue  of  the  postoffice  depart- 
ment to  be  paid  into  tne  treasury,  does 
not  require  each  payment  to  be  carried 
in  by  a  separate  warrant,  but  they  may 
be  carried  in  quarterly  by  large  "  cover- 
ing warrants."  Urid, 
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PRACTICE.  SALE. 

1 .  Where  a  party  in  an  action  to  recover  1 .  As  to  aroiding  a  sale  for  fraud,  see 

a  note  had  nerer  enjoved  one  trial  in  this  Fbavd. 

Coarti  lint  was  delaulted,  supposing  the  2.  As  lo  avoiding  a  sale  for  inistakej 

case  was  agreed  to  he  continued,  he  is  see  Mistake. 
entitled  to  a  trial  on  petition  within  three 

J  ears,  under  a  statute  of  the  State  of  SEAMEN, 
[aine,  and  on  proof  of  a  probably  good  1.  Rerolts  on  shipboard  are  to  be  con- 
defence.  Clark  T.  Sofiier,  368  sidered  now  as  defined  by  the  act  of  Con- 
3.  That  statute  is  not  repugnant  to  the  gress  of  March  3d,  1835,  ch.  40,  and  con- 
provision  in  the  judiciary  act  of  1789,  sist  not  only  in  attempts  to  usurp  the 
authorizing  a  new  trial  on  motion  after  a  command  from  the  master,  or  to  transfer 
verdict.                                              Jbid,  it  to  another,  or  to  deprive  him. of  it  for 

3.  But  it  confers  an  additional  right,  any  purpose  by  violence,  but  in  resisting 
not  inoonsisient  with  the  other,  and  not  him  m  the  free  and  lawful  exercise  of 
merely  a  new  remedy  for  an  old  right.  his  authority. 

Ibid.  Umied  States  v.  Peterson,    305 

4.  This  Court  is  empowered  to  enforce  2.  So  if  no  actual  revolt  is  made,  that 
righu  under  the  statutes  of  States,  as  act  punishes,  thoueh  in  a  milder  manner, 
well  as  under  acts  of  Congress,  when  attempts  to  commit  a  revolt  and  various 
they  are  not  hostile  to  the  latter,  and  are  acts  hkely  to  lead  to  mutiny,  and,  amonv 
asked  to  be  enforced  in  relation  to  pro-  them,  to  assemble  with  oiliers  on  board 
ceedings  at  common  law.                Joid,  '*  in  a  tumultuous  and  mutinous  man- 

6.  SSich  proceedings  mean  any  litiija-  ner.'*                                                Ilnd, 

tion  at  law,  as  distinguished  fromeouitT  3.  The  crew  have  no  right  to  disarm 

or  admiralty.                                   ibia.  the   captain,    thooch    using[   a   deadly 

6.  A  new  trial  in  such  case  is  usually  ,  weapon,  if  they  are  in  a  mutinous  state, 
had  by  a  writ  of  review  sued  out  and  and  exercising  personal  violence  to  resist 
served,  rather  than  by  bringing  forward  his  lawful  commands.  Ibid. 
the  old  action,  and  servine  a  notice  on  4.  Seamen  must  obey  the  lawful  com- 
the  opposite  siida  to  defencf.             Jbid.  mands  of  a  master,  as  well  as  refrain 

7.  tn  either  case,  all  proper  amend-  from  acts  of  piracy  and  mutiny ;  and  look 
Bents  in  the  pleadings  will  be  allowed  for  redress  against  excessive  punishment, 
on  the  new  trial^  and  the  service  must  be  or  illegal  orders,  to  the  tribunals  at  home, 
on  some  administrator  of  the  deceased,  and  the  acts  of  Congress  for  their  protec- 
who  Ims  taken  out  letters  in  this  Sute.  tion,  rather  than  to  violence  by  ihem- 

Ibid,  selves  at  sea.                                     Ibid. 

6.  Qu«re,  whether  if  one  appears  as  6.  Foreign  seamen  on  board  American 

administrator  and  defends  agamst  the  ships,  are  as  much  subject  to  punihhment 

petition  for  a  new  trial,  he  is  not  estop-  for   such  disobedience   or   violence  as 

ped  to  deny  that  he  is  an  administrator  Americans,  and  are  alike  to  be  protected 

in  this  State.                                    Ibid,  and  redressed  on  their  return  home. 

9.  A  rehearing  of  a  case  in  equity,  is  Ibid. 
not  granted  by  this  Court,  on  the  mere  6.  To  render  a  vessel  American,  so  as 
eertificate  of  counsel  as  to  the  sufficiency  to  punish  offences  on  board  nf  her,  it  is 
of  the  reasons  for  it.  enough  to  show,  that  she  sailed  from  and 

Emenon  v.  Davies.    21  to  an  American  port,  and  was  apparently 

10.  The  Eln^lish  practice  in  such  cases,  owned  and  controlled  by  citizens  of  the 
if  alkiwittg  it  in  all  where  there  is  such  a  United  States.  Ibid. 
certificate  [which  is  doubtful],  is  not  to  7.  Where  a  whaling  vessel  has  been 
be  adoptedT  here,  except  so  (ar  as  it  is  lost  abroad,  and  the  cargo  sent  home  to 
reasonable,  and  suited  to  circumstances  the  owners,  a  seaman  cannot  recover 
here.                                            ^  Ibid,  wages  of  the  captain,  but  must  resort  to 

11.  As  to  the  practice  of  amending  de-  the  owners  for  bis  share  in  *'  the  catch- 
ciees  in  equity,  see  Diobbb.  ings,"  in  conformity  with  the  contract. 

Jay  V.  A/my.    262 

RELEASE.  ^  8.  A  captain  of  a  vessel  is  not  justified 

1.  A  covenant  not  to  sue  one  of  two  in  imprisoning  a  seamen  merely  on  sus- 

signers  of  a  promissory  note,  is  not  a  re-  picion  that  he  is  a  dangerous  man,  or  on 

lease  of  the  other.  the  request  of  the  crew,  unless  some  facts 

i^Vreofi  ▼.  Sanger.    138  are  shown,  reudermff  the  truth  of  the 

charge  probable ;  and  if  he  detain  him  in 

REVOLT.  custody  till  his  effecu  on  board  are  lost 

See  Sbambn,  1,  2, 8,  4, 5,  6|  11, 12,  Id,  or  sold,  the  captain  is  answerable  for 

14, 15.  their  valtte.                                     Ibid. 
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9.  Damages  for  tnch  impriioiiaieot  ter  her  to  a  Brazilian  for  one  year,  at  tbe 
will  not  he  ▼indiciive.  anlesa  perhaps  ordinary  rate  of  freight,  and  not  to  be 
where  the  niotifes  of  the  master  app^r  employed  io  carrying  mercbaodiae  or 
to  have  been  bad.  But  compensation  for  passengers,  which  are  unlawful,  tbe  cbar- 
the  lime  of  the  imprisonment,  the  value  ter  on  its  face  is  legal.  If  under  it, 
of  his  articles  lost  or  sold,  and  interest  goods  are  put  on  board, consisting  of  rum, 
on  the  amount  and  passage  home,  are  the  cotton  goods,  brass  rings,  gnn^wder,  &c., 
just  measure  of  damages,  usually.  suitable  for  sale  or  exchange  in  Africa  lor 

Ibid,  slaves,  and  these  articles  with  their  own- 

10.  The  cases  where  the  crew  should  er,  are  carried  to  their  eastern  coast  there- 
be  consulted  with,  considered.          Jbid,  of,  and  landed  at   slav«  factories,  this 

11.  Shipping  articles,  signed  by  sea-  siandinr  alone  is  not  prohibited  by  any 
men,  to  a  port  A.  and  a  market,  are  defi-  act  of  (Jongress. 

nite  enougb  to  be  binding.  United  Stain  r.  Ubbv,    221 

United  States  v.  SUilev.    338  2.  But  this  and  other  acts  of  the  cap- 

12.  If  the  vessel  has  not  cleared,  but  is  tain,  such  as  seeing  the  purchase  of  slaves 
lying  at  anchor  in  a  navi^ble  stream,  there  by  the  owner  of  the  goods,  the  ship- 
where  the  tide  ebbs  and  flows,  the  sea-  meat  of  them  to  Brazil  in  other  vesselis, 
men  on  hoard  are  bound  to  obedience ;  and  the  bringing  him  and  other  free  per- 
ar.d  this  Court,  probably,  has  jurisdiction  sons  hither,  who  had  an  interest  in  tbe 
over  a  revolt  there,  and  will  eiercise  it,  if  slave  trade,  are  evidence,  from  which  it 
no  evidence  be  offered  ss  lo  tbe  limits  of  is  competent  for  the  jury  to  infer,  unless 
the  jurisdiction  of  the  State,  and  any  ex-  satisfactorily  rehntted,  that  the  master 
caption  on  this  account  is  apparently  wasbimselnntentiooallycodperatingaBd 
waived.  Whether  the  vessel  be  sea-  interested  in  the  slave  trade,  and  taking 
worthy  or  not,  is  a  fact  to  be  settled  bT  a  part  in  its  gains  and  criminality. 

the  jury.  But  if  she  was  not  in  truth  ibid^ 
seaworthy,  and  the  seamen,  on  going  on  3.  But  he  would  not  be  liable  for  a  cap- 
board  and  examining  her,  objected  to  itsl  offSmce,  committed  on  board  his  own 
serving  on  that  account,  it  must  be  con-  vessel,  unless  he  did  so  oodperate,  and 
aiderea  a  refusal  to  enter  upon  the  dis-  decov,  force  or  receive  some  African  on 
charge  of  their  contract,  and  not  a  viola-  board  there,  with  intent  to  make  him  a 
tion  of  duty  after  their  service  has  com-  slave*  Jbidn 
menced  under  it.                              Jbid,  4.  If  one  came  on  board  there  wiik 

13.  In  such  case  the  remedy  against  othei  blacks,  the  crew  of  the  pilot,  and 
them,  if  any,  is  a  civil  one  for  not  begin-  staid  but  a  few  hoars,  and  the  captain 
nin^  to  serve  under  the  articles,  and  not  was  busily  engaged,  and  did  not  know 
a  criminal  one  for  breaches  of  duty,  after  him  to  be  a  slave,  on  his  vnj  to  be  sent 
having  entered  upon  duty.                JUd,  in  another  vessel  to  Brazil,  it  was  not 

14.  If  subsequent  to  the  shipment  aad  such  a  receiving  of  him  as  the  law  oos* 
commencement  of  service,  the  vessel  is  templates.  Ibid^ 
believed  not  to  be  seaworthy,  the  seamen  6.  So  if  he  received  two  other  Africans 
cannot  refuse  obedience,  but  may  ask  a  on  board  there,  and  brought  them  to  Bra- 
survey  if  in  port,  and  if  not,  but  within  zil,  without  actnallv  supposin^^  them  to 
sight  of  land,  request  the  master  to  return  be  free,  he  would  oe  guilty,  either  of  a 
and  have  the  survey.                        Jbid,  misdemeanor  or  capital  olfence,  as  he  was 

16.  Should  he  then  conduct  unreason-  merely  carrying  them  for  others,  or  iraa 

ably,  or  in  any  way  treat  tbmn  with  an-  aiding  and  acting  with  others  as  a  partiei- 

necessary  severity,  their  remedy  is  at  law  nitor  in  the  design  to  make  mea  slaves 

after  their  return,  and  not  a  resort  to  vio-  longer,  who  vrere  nefoie  in  bondage,  or  to 

lence,  unless  in  danaer  of  the  actual  loss  reduce  those  to  slavery,  who  were  before 

of  life,  and  then  at  their  peril  as  the  result  free.                                                Xfid. 

may  turn  out.                                 Ibid,  6.  It  was  adjudged  to  be  eompetest 

evidence  against  htm  as  to  his  intent  ea 

SHIPPING.  these  points,  that  his  vessel  was  chartep- 

As  to  what  is  suflicient  evidence,  under  ed  by  persons  who  turned  out  to  be  slave- 

the  **  crimes  "  acta,  that  a  vessel  is  an  dealers  ;  remained  a  year  or  more  in  their 

American  vessel,  see  Sbajibm,  6.  company  and   employment  in  carrying 

merchandise  and  free  passengers ;  knew 

SLAVE  TRADE.  their  business  in  Africa ;  and  returned  to 

1 .  If  a  vessel  sail  from  the  United  Brazil  in  their  oompauT.                  Ibid, 

States,  owned  by  a  citizen  and  under  in-  7.  So,  on  the  other  band,  it  iraa  ruled 

struciions  to  correspondents  in  Rio,  to  to  be  competent  for  him  to  show,  that  be 

sell  her  within  a  limited  price  or  charter  took  no  persons  on  board  his  vessel, 

her,  the  commencement  of  her  voyage  is  knowing  them   to   be  slaves ;  that  he 

legal  on  its  face.  If  tbe  consignees  char-  neither  bought,  nor  sold,  nor  kidnapped 
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mf ;  thmX  th«  tiro  blacks,  whom  he  16.  The  Goastitation  and  laws  bate 

knowingly  received  on  board  and  brooght  contemplated  that  slavery  is  to  be  safely 

to  Braail,had  free  papers,  as  if  manumit-  abolished  in  this  country,  by  catling  oiT 

ted,  and  that  he  believed  them  not  to  be  additions  to  it  of  ignorance  and  paganism 

slaves.                                             Jbid.  from  abroad,  and  elevating  its  victims, 

8.  It  was  adjudged  to  be  evidence  of  so  as  in  time  to  be  usefully  returned  to 
the  genoineness  of  their  manumission  Africa,  or  made  fit  for  emancipation  here, 
papers,  that  they  were  attested  and  sealed  And  it  is  to  be  abolished  in  Africa,  not 
by  persons,  purportine  to  be  Portuguese  only  by  refraining  to  purchase  slaves 
notaries  public  on  tbat  coast,  and  who  there,  but  by  civilizing  her  people,  so  as 
had  acted  as  such  in  other  business ;  that  not  to  make  prisoners  of  war  slaves,  and 
they  were  on  the  kind  of  paper  and  under  producing,  by  industry  and  arts,  other  ar- 
the  stamp  used  there  in  the  public  offices,  tides  with  which  to  buy  foreign  mer- 
weie  lodged  with  the  proper  authorities  chandise.  Jbid. 
in  Braail,  and  the   Portuguese   consul 

there  certified  to  the  notaries  being  reou-  SURRENDER  OP  CRIMINALS. 

lar  officers  of  his  government,  and  that  See  Extbaditiom. 

the  American  consul  at  Rio  obtained  and 

sent  to  this  country  all  these  papers  with  TREATY  WITH  GREAT  BRITAIN. 

translations.                                    IM.  1.  As  to  the  mode  of  surrendering 

9.  It  was  ruled,  that  they  most  be  pro-  criminals  under  that  treaty,  see  Extsa- 
SBflMd  to  have  been  executed  at  tneii  ditiom. 

date,  if  no  evidence  appeared  to  the  oon- 

tiary ;  and,  though  this  and  the  other  WHALE  SHIPS, 

matter  just  referred  to,  might  &il  to  sat-  l .  As  to  wages  of  seamen  in,  see  Sia- 

isfy  the  jury,  that  the  papers  were  in  mbn,  7. 
trath  genuine,  yet  if  they  believed  the 

master  supposed  them  to  be  genuine,  and  WITNESS. 

took  the  two  Africans  who  had  them,  on  1.  Liability  for  costs  in  the  event  of  t 

board,  supposiaff  them  to  be  in  truth  free,  recovery  on  notes,  prevents  the  person  so 

he  was  not  liabM  to  punishment.  liable,  rrem  being  a  competent  witness  in 

JUd.  a  bill  in  equity  to  have  the  notes  surren- 

10.  To  show  the  intent  of  the  master,  dered  and  cancelled. 

aay  acu  by  him  on  the  voyase,  and  so  .FVrton  v.  Sanger.  138 
near  the  time  of  the  offence  cnaiged  in  S.  The  rules  of  Courts  of  Chancery, 
the  indictment  as  to  be  connected  with  it  as  to  the  competency  of  witnesses,  are 
and  bear  on  it,  were  admitted  on  the  part  the  same  as  those  of  law,  though  the  ten- 
of  the  United  States  ;  but  not  what  was  dency  in  modern  times  is  to  let  most  ob- 
done  in  a  previous  voyage  on  the  western  jections  go  only  to  the  credibility  of  wit- 
coast  of  Africa.                                Ibid,  nesses,  and  especially  is  this  mora  safe 

11.  A  passenger  is  not  one  of  the  crew  in  the  former  where  Judges  weigh  the 
or  ship's  company,  within  the  meaninff  of  evidence.  Jbid. 
the  act  of  Congress.                      ^  Jbid.  3.  In  a  suit  in  equity  brought  by  the 

12.  If  a  principal  in  a  transaction  be  vendor  of  land  to  set  aside  toe  convey- 
not  liable  under  our  laws,  another  cannot  anoe  for  fraud,  a  mortsaffee  of  the  vendee 
be  charged  merely  for  aiding  and  abet^  was  brought  in  to  deiend,  but  it  was 
ting  him,  unless  the  other  do  acts  him-  sbown  that  the  mortgage  was  discharged 
sell,  which  render  himself  liable  as  a  before  the  bill  was  filed,  and  there  was 
principal.                                         Jbid.  no  evidence  of  any  collusion.    It  was 

13.  Intents  and  acts,  tending  to  make  held,  that  the  mortgagee  was  a  compe- 
some  one  a  slave,  are  both  necessary  un-  tent  witness  for  the  respondent ;  but  tnat 
der  the  act  of  Congress  of  1820,  ch.  118,  he  would  not  have  been,  if  he  had  re- 
to  convict  a  person  of  a  capital  offence ;  mained  interested. 

though  under  other  laws  of  Congress  a  Wkmar  r.  Danielt.    90 

person  may  be  guilty  of  a  misdemeanor  4.  A  witness  is  not  rendered  incom- 

lor  merely  transportiuff  slaves  from  one  potent  by  having  received  a  copy  of  the 

place  to  another  abroad.                  Jbid.  mterrogatories  tefore  the  time  or  testify- 

14.  Noihiuff  can  be  punished  under  the  ing,  without  any  comments  or  any  influ- 
laws  of  the  United  Sutes,  which  they  do  ence  used  to  afilect  his  answen.  JbUL 
not  make  criminal ;  and  the  transporta-  s.  A  witness  is  not  rendered  incompe- 
tioo  of  any  kind  of  goods  to  Africa  by  the  tent  by  having  received  a  letter  from  one 
owner  or  a  carrier,  is  not  yet  made  a  of  the  parties,  requesting  him  to  tell  the 
crime  by  any  act  of  Congress,  indepen-  whole  truth,  without  any  suggestion  as 
dent  of  the  intent  with  which  it  is  done,  to  what  the  writer  considered  the  truth 

Jbid.    to  be.  Jbid. 
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LAW   BOOKS, 


PUBU8HKD  AND  FOR  8ALB  BT 


LAW  BOOKSELLERS  AND  PUBLISHERS, 

118    TTASHIirOTOH    STBBBT,    BOSTOIT. 


AND  PREPARING  FOR  PUBLICATION, 


I. 

A  8X7PFUUUSJNT  TO  THE  UNITED  STATES  DIGEST 

Of  the  Decisions  of  the  Courts  of  Common  Law  and  Admiralty  to  January  1, 
1847,  with  a  Table  of  Cases,  by  John  P.  Putnam,  Esq. 

PREFACE. 

Thk  wofk  is  intended  m  a  SapplMMnt  to  the  "  United  States  Digest,'*  and  is  believed  to 
contaia  a  digest  of  all  the  deeisioiis  not  comprised  in  that  work,  and  which  were 
reported,  or  came  to  my  knowledge,  previously  to  the  first  day  of  Jannary  last  The 
two  woiks  ihonld  be  eonsnlted  together,  as  many  eases  which  from  aeddeat  were 
not  embraced  in  the  **  Digest,*'  have  been  faiserted  ia  the  "  Supplemem." 

It  is  proper  to  state  that  all  the  volumes  embraced  in  thia  work  have  not  been  digested  by 
myielfl  It  was  found  that  the  work  could  not  be  finished  within  a  period  of  time 
conaitteat  with  its  ueeAilneae,  witliout  the  assistance  of  others.  My  office  has  been 
to  incorporate  the  portion  prepared  by  others  with  my  own,  nndw  appropriate 
divisions  and  subdivisions.  I  have  had  the  general  direction  and  supervision  of 
the  work,  and  have  endeavored  to  render  tlae  whole  as  complete,  and  as  useAil  to 
the  prolbssion,  ae  the  circumstancea  under  which  it  wee  prepared  would  admit. 
In  the  divisions  and  subdivisions  of  thles,  I  have  IbUowed  the  plan  of  the  first 
▼olume  of  the  **  Digest,"  ao  Ihr  ae  its  titles  extended.  In  the  arrangemeat  of  the 
remaining  dtles,  a  difilhreat  plan  baa  In  general  been  adopted. 

At  the  beginning  of  this  volume  will  be  found  a  Table  of  ail  the  Report!  comprised  in  the 
**  Digest "  and  in  the  ^  SappleraeBt,"  ae  also  a  very  flill  Table  of  the  Titles,  Divi- 
sions, Subdiviaions,  and  References  contained  in  the  **  Supplement."  A  volume  is 
now  in  press  containing  a  complete  table  of  all  ihe  eaecs  embraced  in  both  works. 

It  is  my  intention  to  prepare  an  annual  Digeat  of  all  the  dedsiona  in  the  Courts  of  Com- 
mon Law,  Admiralty,  and  Equity,  in  the  United  Sutea,  reported  during  each  year, 
which  will  appear  as  soon  after  all  the  volumes  are  received  as  practicable.  Hie 
first  voiuffle,  oomprisfaiig  (he  deoisioBS  of  the  present  year,  is  now  in  prepacadon. 

.  Job*  FawLM  FvwfiH, 

Boston,  Mass.,  Ootober,  1847. 
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II. 

it  One  Fobmu  9vo. 

m 

A  TBEATI8B  OF  THE  ZiAW 

Concerning  the  liabilities  and  Bights  of  Common  Carriers,  bj  Joseph  K. 
Angell. 


III. 

In  One  Volume  Octavo. 
THE   LAW   OF   OOPYRIOHT. 

A  Treatise  on  the  Law  of  Copyright  in  Literary,  Dramatic,  and  Mnsical 
Compositions,  Letters,  and  other  Manuscript  Writings,  Engrayings,  and  Scnlp- 
tore,  as  administered  in  England  and  America;  with  some  Notices  of  the 
History  of  Literary  IVoperty,  by  George  T.  Curtis,  Esq. 


IV. 

Volume  Firit. 
EEPORTB    OF   DECISIONS 

Of  the  Hon.  Levi  Woodbury  in  the  Circuit  Court  of  the  United  States  for  the 
First  Circuit—*  Succeeding  the  third  of  Story's  Reports — will  soon  be  ready. 


V. 

SMEDES  AND  MABBHALL'S  MIS8IBBIFFI  REP0ET8, 

VOL.  IX. 

Reports  of  Cases  aigned  and  determined  in  the  High  Court  of  Errors  and 
Appeals  for  the  State  of  Mississippi — by  W.  C.  Smedes  and  T.  A.  Marshall. 
Vol.  9. 


VI. 

In  One  Volume  Boo, 
THE  FBAOTIOE  IN  OIVIL  AOTIONS 

And  Ftooeedings  at  Law  in  Massachusetts,  &c ;  by  Hon.  Judge  Colby. 


VII. 

METOALF'B   REPORTS,  VOK   ZI. 

Reports  of  Cases  axgued  and  determined  in  the  Supreme  Judicial  Court  of 
Massachusetts;  by  Theron  Metcalf.  YoL  11. 


LITTLE   AND   BROWN. 


VIII. 

in  Three  Volumes  Royal  Octavo. 
ORUZBE    ON   REAL   PROPERTY, 

Edited  by  Professor  Greenleaf.  A  Digest  of  the  Laws  of  England,  respecting 
Real  Property ;  by  William  Cmise,  Barrister-at-Law.  Revised  and  consider- 
ably enlarged  by  Henry  Hopley  White,  Esq.,  Barrister-at-Law  of  the  Middle 
Temple.  Fifth  American,  from  the  Fourth  London  Edition,  revised  and 
enlarged,  with  Notes  and  Illostrations  from  the  Roman,  Civil,  and  Foreign 
Law,  and  specially  adapted  to  the  Amencan  Practice,  by  Simon  Greenleaf, 
TiT«.D.,  Royail  Professor  of  Law  in  Harvard  University.    Nearly  ready. 


NEW   EQUITY   DZOEBT. 

A  General  Eqnity  Digest,  to  embrace  all  the  decisions  in  Equity  in  England, 
Ireland,  and  the  United  States.  It  will  comprise  all  the  Decisions,  whether  in 
Courts  of  .exclusively  Equity  Jurisdiction,  or  of  mixed  Jurisdiction,  and  will 
extend  down  to  the  time  of  publication. 


Ill  Oiu  Volume  Royal  Octavo, 
OOLLYER   ON   PARTNERSHIP. 

A  practical  Treatise  on  the  Law  of  Partnership,  by  J.  CoUyer,  with  additions 
by  J.  C.  Perkins,  Esq.    New  edition — nearly  ready. 


XI. 

Jn  J\co  VohmuB  Royal  Octavo. 
A  TREATISE  ON  THE  LAW  OF  UORTQAaES. 

A  Treatise  on  the  Law  of  Mortgages,  embodying  all  the  general  principles 
of  the  Law  of  Mortgage,  European  and  American,  with  Notes  containing  the 
Statutory  Law  of  each  State  of  the  United  States,  with  their  peculiar  local  law, 
created  by  the  decisions  of  their  Courts,  &c.  &c.    By  Judge«  Allen. 


XII. 

In  T\vo  Volumes  Royal  Octavo. 
TAYLOR'S  TREATISE  ON  THE  LAW  OF  EVIDENOE. 

A  Treatise  on  the  Law  of  Evidence,  by  John  Pitt  Taylor,  Esq. 
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£«Ui  Soolt0  Hecentlff  ^uWtf^tn. 


Steond  Ediiion^  m  Om  Thick  Volume  9»o. 
STORY   ON   OONTRAOTB. 

ATveatiie<mlheLawofCoiitnusto  not  wider  Seal;  by  WiUiam  W.  Story. 
Second  Edition,  revued  and  greatly  enlai]^. 

ADVERTISEMENT  TO  THE  SECOND  EDITION. 

In  propariiif  the  preMot  Edition  for  the  preM,  the  Text  has  been  thoroofhly  reriied,  end 
large  additions  hare  been  made  thereto,  as  well  as  to  the  Notei.  The  doctrines 
oiifinally  stated  hare  been  expanded  and  pnrsned  into  their  minmer  ramifications, 
and  the  late  cases  bj  which  they  are  modified  or  illostrated,  hare  been  cited. 
Many  new  branches  of  the  subject  of  Contracts  have  been  introdnced,  which  weie 
not  treated  of  in  the  former  edition,  among  which  may  be  mMUioned  the  law  relaitag 
to  Usory,  and  to  the  Contracu  of  Factors,  Brokers,  Auctioneem,  Executors  and 
Administraloii,  Trostees,  Seamen,  Corporations,  Ooardian  and  Ward,  and  Itfas- 
lers  of  Ships.  These  additionM,  (by  which  the  bulk  of  the  original  work  is  nearly 
donbled)  will,  it  is  hoped,  be  thonght  to  give  to  the  Treatise  more  completeness, 
and  to  render  It  more  Talnable  to  the  profession.  No  labor  has  been  spared  in  the 
endeaTor  to  be  concise  as  well  as  full,  and  not  to  encomber  and  oonAue  the  sotaocet 
by  ampU/ying  it. 

It  will  be  perceived  that  a  change  has  been  made  in  the  anangement  of  the  subjects. 
The  doctrines  relating  to  Partners  and  AgenU,  which  were  before  treated  sepa- 
rately in  the  second  part  as  Special  Contracts,  are  now  placed  under  the  head  of 
Parties,  and  form  a  portion  of  the  first  part.  This  alteration  was  made  with  the 
belief  that  it  gives  a  mote  logioal  developBent  to  the  subject.  In  consequence  of 
this  fiuA,  as  well  as  of  the  great  enlargement  of  the  work,  it  became  necessary  to 
number  the  sections  anew.  The  original  numben  have,  hovrever,  been  placed  at 
the  foot  of  each  page  for  the  purpose  of  facilitating  the  verification  of  any  references 
whioh  may  have  been  previously  made  to  the  firM  edition.  If  it  be  borne  in  mind 
that  the  sections  in  which  the  law  relating  to  Agenu  and  Partners  is  considered, 
followed,  in  the  first  Edition,  the  chapter  "  On  the  admissibility  of  Parol  Evidence 
to  control  Written  Agreements,"  it  is  believed  that  no  difliculty  will  be  found  to 
arise  from  the  new  numbering. 

Hie  kind  reception  given  by  the  public  and  the  profession  to  the  previous  edition  of  this 

Treatise,  has  stimulated  and  encouraged  the  Author  to  endeavor  to  render  the 

present  edition  more  full  and  complete,  and  it  is  submitted  to  them  in  the  hope  that 

it  may,  in  its  present  form,  be  found  to  be  better  adapted  to  their  wishes,  and  better 

deserving  their  approbation. 

•  .  — .      .  W.  W.  Stort. 

Boston,  August  97, 1847. 


Jn  One  Volume  Octavo, 
BURaS  ON  THE  LAW  OF  BURETTSHZP. 

Commentaries  on  the  Law  of  Suretyship,  and  &e  Rights  and  Obligations  of 
the  Parties  thereto,  and  herein  of  Obligations  in  Solido,  imder  the  Laws  of 
England,  Scotland,  and  other  States  of  Europe,  the  British  Colonies,  and 
United  States  of  America,  and  on  the  Conflict  of  those  Laws.  By  William 
Bulge,  of  the  Inner  Temple,  Esq.,  one  of  Her  Majesty's  Counsel,  M.  A.,  Hot. 
D.  C.  L.,  P.  R.  S,  and  F.  S.  A.,  Author  of  "  Commentaries  on  Colonial  and 
Foreign  Laws,'*  etc    First  American,  from  the  London  Edition. 


LITTLE   AND    BROWN. 


William  BurgVi  author  of*  Commentaries  upon  Colonial  and  Foreign  Laws,*'  a  work  of 
great  labor,  acenracy,  and  yalae,  has  prepared  and  published  a  Treatise  upon  the 
Law  of  Suretyship,  which  has  been  reprinted  by  Little  &  Brown,  of  Boston.  In 
this  production  the  nature  of  the  contract,  its  incidents  and  extent,  are  discussed  ia 
a  dear  and  systematic  manner.  The  contract  of  suretyship,  as  known  to  the  civil, 
English,  and  American  law,  is  fully  exhibited  in  concise  and  well-guarded  terms. 
The  author  has  not  confined  his  researches  to  the  books  and  judgments  of  his  own 
country,  but  has  extended  his  investigation  to  the  works  of  the  most  distinguished 
continental  jurists,  ancient  and  modem,  and  also  to  a  large  number  of  the  decisions 
of  the  American  Courts,  State  and  Federal.  The  Commentaries  of  Kent,  the 
Treatise  of  Professor  Greenleaf,  upon  evidence,  so  far  as  they  bear  upon  the  sub- 
ject, have  been  examined  and  cited. 

The  book  may,  therefore,  be  regarded  to  some  extent  as  American  in  its  character,  and 
will  be  found  eminently  useful  to  the  bar  and  courts  of  this  country.  The  rights  of 
suretyship  and  its  liabilities  as  affected  by  the  bankruptcy  or  insolvency  of  the  prin- 
cipal, are  discussed  more  at  length  than  in  any  other  treatise— a  branch  of  learning 
peculiarly  important  and  applicable  to  the  present  course  of  legislation  in  many  of 
the  States  which  coiutitute  the  North  American  Union.  An  examination  of  the 
book  will  ensure  it  a  place  in  every  well-selected  law  library.  — BMton  DaQ/y  Adv. 


One  Volume  Royal  Odavo. 
ABBOTT    ON    BHIPFZNa. 

A  Tbeatisb  of  thb  Law  belatiyb  to  Mbrchant  Ships  and  Sea- 
luur.  In  Fire  Parts.  Bj  Charles,  Lord  Tenterden,  late  Chief-Jostice  of 
England.  The  seventh  English  Edition,  by  William  Shee,  Serjeant^at-Law. 
The  fifth  American  Edition,  with  the  Notes  of  Mr.  Justice  Story,  and  addi- 
tional Annotations,  by  J.  C.  Perkins,  Esq. 
'^  The  fourth  American  Edition  of  Abbott  on  Shipping  was  fully  and  thoroughly  edited 

Iby  the  late  lamented  Mr.  Justice  Story,  in  1829.  Since  that  time  a  new  edition  of 
this  work  has  been  published  in  England,  enriched  by  the  learned  labors  of 
William  Shee,  Serjeant-at-Law.  The  edition  of  Mr.  Justice  Story  is  now  out  of 
print,  and  this,  together  with  the  fact  that  many  cases  bearing  upon  and  illustrating 
the  law  of  Shipping  have  been  decided  in  America  since  1829,  has  induced  the 
publishers  to  bring  out  a  new  edition  of  this  work,  with  the  additions  of  Mr.  Shee, 
and  with  notes  of  the  late  American  decisions.  The  editor  is  well  aware  that  it 
would  have  been  more  desirable  that  Mr.  Justice  Story  should  have  relJdited  this 
book,  than  that  it  should  have  iallen  into  the  present  hands.  His  system  would  have 
been  better  preserved,  and  his  great  learning  would  have  given  inunensely  greater 
value  to  the  work.  But  this  change  of  editors  is  only  one  of  the  many  evils  which 
we  aU  suffer  by  the  extinguishment  of  so  great  a  light  of  the  law,  and  of  general 
jurisprudence. 

«  The  main  object  of  this  edition  has  been  to  search  out,  examine,  and  cite  all  the  cases 
which  have  been  reported  on  this  subject,  not  before  dted  by  Mr.  Justice  Story, 
and  also  those  that  have  been  decided  since  the  publication  of  his  edition.  Many 
cases  relating  to  Shipping  have  not  found  their  way  into  any  book  of  reports ;  — 
these,  however,  have  been  referred  to  in  the  learned  publications  where  they  are 
to  be  found.  And  it  is  hoped,  and  confidently  believed,  that  no  cases  of  importance 
touching  the  matters  here  discussed,  have  been  omitted. 

"  The  act  of  February  28, 18i5,  extending  Admiralty  jurisdiction  to  cases  of  contracts  and 
torts  upon  the  lakes  and  navigable  waters  connecting  the  same,  has  very  much 
enlarged  the  necessity  for  works  upon  Shipping  in  the  Slates  where  those  lakes 
and  waters  exist.  The  editor  has,  therefore,  to  make  this  work  more  useful  in 
those  States,  referred  to  all  the  cases  which  he  has  been  able  to  find  heretofore 
decided,  arising  out  of  contracts  and  torts  connected  with  this  inland  navigation. 

"  The  Index  has  also  been  enlarged  to  meet  the  new  state  of  the  -work,"  •^  Prefiue  to  the 
Fifth  American  Bditian. 
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In  One  Vobmu  Rofol  Oetapo. 
OXOE89*  OF  THE  ICZBBIBSZm  BEPOBTGL 

A  Ingest  of  Cases  ai^ed  aad  determined  in  the  High  Court  of  firrors  and 
Appeals  and  the  Snperior  Conrt  of  Chancery  for  the  State  of  Mississippi, — 
embracing  Walker's  Beports,  1  Vol. — Howard*s  Reports,  7  Vols. — Smedes  and 
Marshall's  Beports,  7  Vols.— Freeman's  Chancery  Reports,  1  YoL— Smedes 
and  Marshall's  Chanoeiy  Reports,  1  Vol    Bj  W.  C.  Smedes. 


ROWABO'B  BUFREKB  OOUBT  BJBPOSCSB,  VOXi  V. 

Beports  of  Cases  aigoed  and  a^jadged  in  the  Supbbicb  Couxv  ow  tbb 
Uhitbd  States,  Janoaiy  Term,  1847.  By  Benj.  CL  Howard,  Esq.  VolameS. 


i%  Om  Votmm  (ktmn. 
ANGELL   ON   TIDE   WATEB8. 

NEW  KBITIOH,  XNULBGBD. 

A  Treatise  on  the  Right  of  Property  in  Tide  Watera  and  in  the  Soil  and 
Shores  thereof.  By  J.  K  AngelL  The  author,  instead  of  preparing  a  mere 
revised  edition  of  his  former  work  on  that  subject,  has  prepared  a  woxk  on  a 
different  model,  and  Tecy  much  enlarged.  Many  new  and  yery  highly  impor- 
tant questions  on  the  subject  hare  been  determined  onoe  the  publication  of  the 
first  edition.    The  following  are  the  Contents  of  the  work : — 

iNTRODucTioif . — Of  the  right  of  Territorial  Jurisdiction  orer  the  Sea,  Arms 
of  the  Sea,  and  Navigable  Rivers. 

Chap.  I— Right  of  Property  in  Tide  Waters,  ftc,  by  the  Civil  Lsw  and  by 
the  Common  Xaw. 

Chap.  II. — Of  the  Introduction  and  Application  of  the  Common  Law  on 
tiie  subject  in  this  Country  —  Colonial  Charters  —  Right  of  Towns  —  Indian 
Grants  —  New  States — Federal  Government 

Chap,  m.— **  Shore,"  *< High- Water  Mark,"  and  <<Navigable  Riw,''  defined. 

Chap.  IY. — Of  the  Public  Right  of  Navigation. 

Chap.  V.  —  Of  the  Public  Right  of  Fishery. 

Chap.  YL  —  Of  Riparian  Ownership — Right  to  the  Water  as  appurtenant 
to  Upland  — Towing  — Landing  Places  — Right  of  Way  to  the  Shore — 
Drawing  Seines — Fishing  Huts. 

Chap.  VH— Of  Purprestures— Wharves— Quays— Piers,  &c. 

Chap,  VIU. — Of  Marine  Increases— Alluvion — Sea  Weed— ReKction— 
Islands. 

Chap.  IX. — Of  Rights  acquired  by  Custom  and  Prescription. 
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Jb  7hi  VohmuM  Odmo, 

AMtJSBlOAK  JUBZ8T  AND  LAW  MAGAZINE, 

From  April,  1838,  to  Jannaxy,  1843.    Bnring  ^^ch  period  it  was  oondncted 
and  principally  edited  by  Lather  S.  Cashing. 

These  ten  Tolnmee  of  the  American  Janet,  being  the  only  onee  which  can  now  be  ob- 
tained in  a  complete  and  consecalive  form,  constitute  of  themselves  as  entire  and 
distinct  a  work  as  any  periodical  can  do ;  and,  moreoYer,  contain  many  Talnable 
original  articles,  (particularly  the  entire  Series  on  Contracts,  by  Theron  Metcal^ 
Esq.,)  and  Digests  of  all  the  recent  English  and  American  Reports.  The  ten  toI- 
umes,  neatly  half-bound  in  law  binding,  and  sold  for  91,35  a  Tolnme— $13,60  for 
the  set 


In  Otu  Volume  Jtoyal  Octavo, 
STORY   ON   SALES. 

A  Treatise  on  the  Law  of  Sales  of  Personal  Fhiperty,  with  Ulnatnitions 
from  the  Foreign  Law.    By  William  W.  Story. 

*'  There  is  probably  no  portion  of  Law,  whidi  is  subject  to  more  constant  changes  and 
additions,  than  that  relating  to  Sales  of  Personal  Property.   The  continual  increase 
of  commerce,  not  only  gives  birth  to  new  questions,  but  materially  modifies 
established  doctrines.   The  doctrine  of  implied  warranty,  for  instance,  which  is  one 
main  branch  of  the  Law  of  Sales,  is  almost  entirely  the  growth  of  very  late  years, 
and  can  scarcely  even  now  be  said  to  be  settled.  No  treatise,  therefore,  which  does 
not  embody  the  result  of  the  late  decisions,  can  be  at  all  adequate  to  the  solution 
of  many  embarrassing  questions  relating  to  Sales  whica  are  daily  arising ;  and 
inasmuch  as  the  principal  treatises  on  this  subject,  which  pretend  to  any  fulness, 
were  published  at  a  comparatively  early  date,  and  do  not  contain  an  exposition  of 
the  law  relating  thereto  in  its  present  state,  a  work  embodying  the  more  modem 
doctrines  and  rules  would  seem  to  be  needed  for  this,  if  for  no  other  reason. 
**  The  principal  English  Treatises  on  Sales  of  Personal  Property,  are  those  of  Mr. 
Brown,  Mr.  Ross,  Mr.  Long,  and  Mr.  Bell, — the  first  being  a  treatise  of  much 
merit,  upon  the  Scottish  Law,  and  the  last  being  a  small  and  posthumous  work  by 
Mr.  Professor  Bell,  contaimng  an  able  sketch  or  outline  of  the  Scottish  Law,  bat 
being  merely  an  outline.    The  work  of  Mr.  Ross  was  printed  in  1811,  and  its 
incompleteness  was  the  reason  stated  by  Mr.  Long  for  the  work  on  the  same  snbjedt 
published  by  the  latter  in  1831.    Mr.  Long's  work,  however,  although  it  has  been 
greatly  enlarged  and  improved  by  the  labors  of  Mr.  Rand,  is  very  inaocnrate  and 
incomplete,  and  is,  to  say  the  least,  no  improvement  on  the  work  of  Mr.  Ross.  Mr. 
Rand,  the  learned  editor,  in  his  preface  to  his  edition  of  Mr.  Long's  woric,  makes 
much  complaint  of  its  deficiencies,  and  says,—*  By  reason  of  the  want  of  proper 
divisions  of  the  subject  in  the  original  treatise,  and  of  a  proper  dassifleation  and 
arrangement  of  the  matters  contained  under  each  head,  defocts  which  could  not 
now  be  remedied,  it  would  be  much  better  to  write  a  new  treatise  than  to  endeavor 
to  supply  the  deficiencies  of  the  original  work.'    In  America,  no  work  has  beea 
written  on  this  subject  if  we  except  the  rery  able  outline  by  Mr.  Chancellor  Kent, 
contained  in  his  Commentaries  on  American  Law.  A  fall  and  new  treatise,  which 
shall  contain  an  exposition  of  the  whole  body  of  law  relating  to  Sales,  as  it  now 
exists  in  America  and  England,  and  which  shall  elucidate  and  systematize  the 
various  conflicting  authorities,  and  establish  the  rules  of  this  branch  of  law  upon 
the  basis  of  principle,  seems,  therefore,  to  be  greatly  needed,  both  for  the  student 
and  the  practitioner." — Extract  from  lAs  1V{/Smc. 
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In  One  Vobunu  Octavo. 
ANOELL   ON   WATEl   OOUESEB. 

A  Treatise  on  the  Law  of  Water  Conrses,  with  an  Appendix,  containing 
Forms  of  Declaration,  etc. ;  by  Joseph  E.  AngelL  Third  Edition — rerised, 
and  containing  references  to  many  new  adjudged  cases. 


In  One  Vohmu  Royal  Octavo. 
AKQBLL  AND  ABCE8  ON  OOBFORATION8. 

A  Treatise  on  the  Law  of  Private  Corporations  Aggregate.    By  Joseph  E. 
Angell  and  Samuel  Ames.    Third  Edition,  with  Additions. 

New  York,  Deoemlwr  4, 1848. 
Misiaa.  Ahosll  ahd  Amis: 

OsNTLHMSV,  —  I  owe  ui  ftpology  fox  my  delay  in  acknowiedging  your  Teiy  obliging 

letter  of  the  6th  of  October,  together  wUh  the  third  edition  of  your  axoellent 

2VMfiM  on  CorporaHofu.    I  thought  it  beet  to  wait  until  I  had  leisnre  to  read  and 

thoroughly  study  it,  and  not  to  give  a  formal  compliment  before  I  had  digested  the 

work.    And  now  permit  me  to  say  that  J  have  essentially  examined  and  made 

myself  master  of  the  work,  and  made  such  corrections  and  improvements,  though 

very  briefly,  to  the  second  volume  of  my  commentaries,  as  the  very  summary  view 

of  the  subject  in  that  work  could  properly  admit.   In  my  opinion  it  is  a  very  perfect 

Treatise,  and  equal  to  any  we  have  on  any  subject.    I  have  read  it  with  a  thorough 

admiration  of  its  accuracy,  copiousness,  research  and  judgment.    The  order  and 

arrangement  are  excellent.    Indeed,  it  supersedes  every  Treatise  on  the  subject 

that  has  ever  been  executed,  and  I  congratulate  you  on  the  distinguished  ability, 

learning,  and  success  which  mark  the  execution  of  the  Treatise.    It  must  be  a 

standard  book,  and  in  every  lawyer's  library  in  the  United  States,  and  though  you 

have  not  professed  to  give  "  illustrations  from  the  civil  and  the  foreign  law,"  jrou 

have  done  all  that  you  ought  to  have  done,  and  it  contains  views  of  English  as  well 

as  American  Jurisprudence,  that  must  render  the  work  very  valuable  to  an  English 

lawyer. 

I  am,  gentlemen,  with  entire  respect, 

Your  most  obliged  servant, 

Jakss  Kxot. 


Ill  One  Volume  Royal  Octavo, 
ANQELL    ON   LIMITATIONS. 

NEW  ENLASGED  EDITION. 

A  Treatise  on  the  Limitations  of  Actions  at  Law  and  Suits  in  Equity  and 
Admiralty,  with  an  Appendix  containing  the  American  and  English  Statutes  of 
Limitations,  and  embracing  the  latest  Acts  on  the  Subject  By  J.  E.  AngelL 
Second  Edition,  revised,  corrected,  and  much  enlarged. 

*'  Lord  Brougham  begs  Mr.  A.  would  kindly  communicate  to  Mr.  Angell  his  very  grateful 
sense  of  the  favor  done  him  by  the  valuable  present  of  Mr.  A.'s  work.  Lord  B. 
has  already  consulted  it,  and  found  it  to  be  by  much  the  best  treatise  on  this  very 
important  subject.''  —  Lord  Bnmgham*s  Note  to  Mr.  Arnold, 


LITTLE   AND   BROWN. 


Jk  One  Volumi  QftaHo, 

THE  LAWYER'S  OOXKON-PZiAOE  BOOB; 

Bj  the  ]«te  Judge  Howe,  with  Uage  Additions  to  the  Index,  by  Mr.  Kcunrin, 
Libnuian  of  therDane  Law  Libraxy,  Cambridge. 


in  Four  Voluma  Octavo, 
BEOWN'B  OHANOEEY  REPOETB 

Of  Cafles  in  the  High  Court  of  Chancery,  daring  the  time  of  Lord  Chancellor 
Thorlow,  and  of  the  several  Commissioners  of  the  Ghreat  Seal  and  Lord  Chan- 
cellor Longhborongh,  from  1778  to  1794,  with  the  annotations  of  Mr.  Belt  and 

Mr.  Eden.    Edited  by  J.  C.  Perkins,  Esq. 

Cambridge,  July  5, 1844. 
BfxssBa.  LtTTLK  &  Baowff,— 

Of  the  yalne  of  the  Reports  of  Mr.  Brown,  eompriaing,  u  they  do,  the  deeisions  of 

that  great  Cbaneellor,  Lord  Tharlow,  it  is  sttperiliioos  for  roe  to  ipeak.    Prom  my 

knowledge  of  Mr.  Perkins  as  a  well-read  and  exact  lawyer,  eminently  fitted  for 

the  work,  I  antloipated  from  the  first  annonncement  of  his  design  to  flimiih  notes 

lor  this  edition,  and  to  saperiutend  its  pnblieation,  a  rich  oomribntion  to  the  stock 

of  onr  Bqoity  Jarispradenee.    I  hare  examined  his  notes  with  some  eare,  and  find 

my  expectations  more  than  realized.    His  notes  are  practical ;  and  in  neatness, 

ooiBprehension,  and  aecnracy,  are  not  surpassed  by  any  editorial  notes  which  I 

have  seen.    No  member  of  the  profession  who  pramisee  in  Chancery,  onght  to  be 

without  this  edition.    The  mechanical  execution  of  the  work  will  do  you  no  dis- 

ciedit  in  England. 

Very  truly,  your  much  obliged  and  obedient  senrant, 

SiMOII  OUINUAF. 

'*  Tlie  eases  here  repotted  are  of  great  praodcal  ▼alne,  a  large  part  of  them  lying  at  the 
very  foundation  of  Chancery.  Their  importance  is  attested  by  the  fact  that  Brown's 
Reports  are  oAener  cited  by  writers  of  authority  than  any  other  series  of  Reports 
in  Chancery.  Until  the  prssent  time,  however,  no  edition  of  them  has  appeared 
in  the  United  States ;  nor  do  we  believe  that  there  is  any  edition  of  any  Reporto 
that  has  ever  been  published  either  in  England  or  America,  which  is  reoommended 
by  saeh  useful  and  ample  editorial  li^rs.  The  notes  of  Mr.  Belt  have  been 
retained,  and  those  of  Mr.  Eden,  so  far  as  they  could  be  made  supplementary  to 
these,  have  been  added.  Thus  the  separate  labors  of  these  editors  are  accumulated 
on  the  same  page,  imparting  of  itself,  to  the  present  edition,  a  higher  value  than 
belongs  to  either  of  the  English  editions.  .  .  .  The  notes  of  the  present  edition 
are  strictly  practical.  They  are  calculated  to  add  essentially  to  the  value  of  the 
Reports,  as  a  book  of  reference  in  couru,  and  of  daily  use  in  the  profession.*' — Lam 


In  Om  Vohmu  Octmo. 

> 

OUKTIS'B  RIOHTS  AND  DUTIES  OF  MERCHANT  SEAMEN. 

A  Treatise  on  the  Rights  and  Duttes  of  Merchant  Seamen,  aocording  to  the 
General  Maritime  Law  and  the  Statates  of  the  United  States.  By  Qeorge 
Ticknor  Curtis. 
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£i  Thru  VoUmeB  Octwoo, 
DAMUblLL'B  0EAN0ER7  FRA.OTZOEi 

Headlam's  Edition,  with  Perkins's  Notes.  Pleading  and  Practice  of  the  High 
Conrt  of  Chancery;  by  Edmund  Robert  Daniell,  F.  R.  S^  Ck>mmissioner  of  the 
Court  of  Banluixptcy. 

Second  English  Edition — with  considerable  Alterations  and  Additions, 
adapting  the  text  to  the  last  General  Orders,  and  the  most  recent  Decisions  of 
the  Court;  by  Thomas  Emerson  Headlam,  M.  A.,  Barrister-at-Law. 

First  American  Edition — to  which  are  added  several  entirely  new  Chi4>t^s 

and  copious  Notes,  adapting  the  work  to  American  Practice  in  Chancery;  by 

J.  C.  Perkins,  Esq. 

Cambridge,  October  90, 1846. 
BixMRi.  LiTTLB  lb  Baowir: 

GMtlmwfi— Agreeably  to  your  reqaeat,  I  have  compared  your  recent  edition  of  DanieU'a 
Chancery  Practice,  by  Mr.  Perkins,  with  the  one  lately  published  at  Harrisborg. 
The  latter  is  simply  a  reprint  of  the  first  London  edition,  printed  in  1837.  It  is  well 
known  that  Mr.  Daniell  left  bis  own  work  incomplete,  having  for  reasons  staled  in 
his  last  publication,  determined  to  abandon  his  original  design.  It  was  then  taken 
up  by  Mr.  Headlam,  who  undertook,  in  a  second  edition,  to  complete  what  the 
author  originally  intended,  and  to  revise  the  whole  work  and  adapt  it  to  the  new 
Orders  in  Chancery.  This  labor  he  accomplished  in  the  beginning  of  the  present 
year,  in  a  very  satisfactory  manner,  by  many  additions  to  the  body  of  the  text,  to- 
gether with  the  later  decisions,  by  re-writing  several  of  the  chapters,  and  adding 
five  new  ones,  on  new  subjects ;  thus  greatly  enhancing  the  value  of  the  woric 

Since  the  publication  of  the  first  edition,  material  changes  have  been  made  in  the  prac- 
tice in  Chancery  in  England,  by  the  new  orders  made  in  1841, 1343,  and  1845.  Our 
own  practice,  too,  in  the  United  States  Courts,  has  been  essentially  varied  by  the 
Orders  of  January,  1843,  many  of  which  were  copied  from  the  English  Orders  of 
1841 ;  while  some  of  the  later  English  Orders  are  snbstantiaUy  the  same  with  oucs 
of  1848,  and  thus,  the  present  practice,  in  the  courts  of  both  nations,  has  become  as 
nearly  similar  as  their  circumstances  will  conveniently  admit. 

Tour  edition  by  Mr.  Perkins,  printed  from  that  by  Mr.  Headlam,  furnishes  all  that  can  be 
desired  in  this  branch  of  the  law ;  giving  us  a  treatise  written  and  revised  with 
great  ability,  and  brought  down  to  the  present  state  of  the  practice.  Wherever 
any  portion  of  the  original  work  was  omitted  by  Mr.  Headlam,  so  much  of  it  as  is 
still  applicable  to  our  practice  Mr.  Perkins  has  very  properly  restored ;  enriching 
the  whole  with  many  valuable  notes,  with  references  to  the  American  decisions,  and 
the  addition  of  three  new  and  ably  written  chapters,  on  Bills  of  Review,  on  Cross 
BillS;  and  on  Bills  of  Interpleader.  This  work  I  consider  by  far  the  most  complete 
treatise  extant  on  Chancery  Practice. 

Very  respectfully  and  truly  yours, 

SiKoif  Obsxnlxav. 


In  One  Volume  Octavo, 
DAVIS'S   JUSTICE. 


A  Practical  Treatise  upon  the  Aathority  and  Duty  of  Justices  of  the  Peace, 
in  Criminal  Prosecutions ;  to  which  are  now  added  precedents  of  Decbirations 
'and  Pleadings  in  Civil  Actions ;  by  Daniel  Davis — Second  Edition. 
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hi  7\oo  Volumes  Octavo, 
HAULE   AND   8ELW7N'8   REPORTS. 

Reports  of  Cases  in  King's  Bench,  containing  cases  of  Hilary,  Easter,  and 
Trinity  Terms,  1813;  Michaelmas,  Hilary,  and  Easter  Terms,  1813-*14,  and 
Trin.,  Mich.,  and  Hil.  Terms,  1814-'15.  In  the  53d,  and  54th,  and  55th  years 
of  Geoige  Third.    Edited  by  Theron  Metcalf. 

**  ThMC  are  very  valuable  Reports  of  the  Common  Law  in  the  King'i  Bench  in  England, 
embracing  several  years  of  the  period  during  which  those  great  judges,  Lord  Ellen- 
borough  and  9ir  John  Bailey,  were  on  the  Bench,  and  forming  a  very  important 
link  in  the  series  of  Common  Law  Reports.  The  six  volumes  have  been  condensed 
into  two,  with  great  skill  and  correctness,  by  Theron  Metcalf,  Esq.,  and  form  a  very 
proper  companion  to  the  Engfish  Common  Law  Reports^  published  at  Philadelphia." 


/n  One  Volvme  Octavo, 
HOBART'S   REPORTS. 

The  Reports  of  that  Reverend  and  Learned  Judge,  the  Right  Honorable  Sir 
Henry  Hobart,  Knight  and  Baronet,  Lord  Chief-Justice  of  his  Majesty's  Court 
of  Common  Fleas,  and  Chancellor  to  both  their  Highnesses,  Henry  and  Charles, 
Princes  of  Wales.  First  American,  from  the  fifth  English  Edition,  with  Notes 
and  References  to  prior  and  subsequent  Decisions.  By  John  M.  WiUiams,  one 
of  the  Justices  of  the  Court  of  Common  Pleas  of  Massachusetts. 

"  The  established  reputation  of  Judge  Williams,  the  American  editor  of  this  edition  of 
Uobart's  Reports,  gives  in  advance  the  assurance  that  his  notes  will  be  found  to 
contain  a  mass  of  useful  legal  learning.  He  is  known  to  the  profession  as  a  learned, 
laborious,  and  able  lawyer.  In  all  these  respects  his  notes  sustain  his  well-earned 
reputation.  They  show  much  research  in  collating  numerous  cases,  American  and 
English,  and  a  very  thorough  examination  of  the  cases  reprinted.  Where  cases 
decided  have  been  overruled  by  aAer  decisions,  or  their  authority  shaken,  the  in- 
formation is  given  in  the  notes  and  the  grounds  of  the  aAer  decisions,  with  references 
to  the  several  cases,  briefly  and  intelligibly  stated. 

"  The  abstracts  which  precede  the  cases,  are  also  the  work  of  the  American  editor,  and 
are  made  with  commendable  brevity.  They  are  not  as  is  the  case  in  some  modem 
reports,  swelled  to  a  size  almost  as  unwieldy  as  that  of  the  cases  of  .which  they 
purport  to  be  abtracts  *,  while  they  present  the  principles  decided  by  the  several 
cases  briefly,  they  also  do  it  fully  and  clearly.  Judge  Williams  is  also  entitled  to 
commendation,  for  generally  confining  himself  to  an  examination  of  the  principles 
decided  by  each  case,  collating  the  authorities  applicable  to  it,  and  thus  avoiding, 
in  addition  to  the  increase  of  the  bulk  of  his  volume,  a  complexity  and  intricacy 
that  would  almost  be  the  necessary  consequence  of  laimching  forth  into  prolix  dis- 
cussions, where  he  happened  to  differ  in  opinion  as  to  the  legal  dootiines  advanced 
in  the  text,  or  in  analogous  cases.'* — Anurican  Jurist. 


hi  One  Volume  Octavo, 
HOWARD'S  BXTFREKE  COURT  REPORTS,  VOLi  IV. 

Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  of  the  United 
States,  Januaiy  Term,  1846.  By  Benjamin  C.  Howard,  Counsellor^at-Law, 
and  Reporter  of  the  Dedsions  of  the  Supreme  Court  of  the  United  States. 
Volume  IV. 
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Ji  Om  Vokmu  l2mo, 

OUR'HS'S  AUSaiOAJX  oonvetakoeb. 

Containing  a  laige  raxietj  of  Legal  Fonns  and  Instnunants,  adapted  to 
popular  wants  and  professional  wm  throngh  the  United  States.  New  Edition, 
enlaiged. 

JlDTVRTIBMMMKT  to  THB  raw  BDITIOV. 

TIm  ntw  editioii  of  thU  woric,  in  addition  to  a  freat  ranety  of  fonns  of  iastnnnonli  in 
oommon  nao,  eontaiaa  the  Inaolvent  Law,  and  all  the  Acta  paned  in  addition 
tharato,  and  a  oomplaio  aeries  of  the  moat  approved  ibnu  to  be  used  in  the  pro- 
ceedingf  in  Inioivency,  together  with  a  ftiU  Analytical  Digest  of  the  Deciaiooa  of 
the  Sopteme  Judicial  Conrt  bearing  npon  ihe  several  Acts. 


£i  Ons  VohtHu  Bo^ai  Octavo. 
KINDT'S   DZGSBT 


Of  all  the  Beports  of  the  Saprame  Judicial  Court  of  Massadnuetts.  Being  a 
Digest  of  the  Dedsions  reported  in  the  Serenteen  Yoltunes  of  Massachtisetts 
Beports;  the  twentj-foor  Yoltunes  of  Pickering's  Reports ;  and  the  first  four 
Yolomes  of  Metcalfs  Beports.  The  insertion  of  the  fourth  Yolnme  of  Metcalf s 
Beports  in  an  Appendix,  makes  this  Digest  extend  over  all  the  Decisions  of 
the  Supreme  Judicial  Court,  which  hare  as  yet  been  published. 

**  lliniOT>s  DioBST.  —  This  is  a  digest,  in  one  Tolnme,  of  all  the  Massadrasetts  Baports, 
down  to  the  present  time ;  that  is,  of  seventeen  vohunas  of  Massadinsetts,  twenty- 
fonr  of  P&ckerinf,  and  four  of  MeteaUH  Reporu.  I  wonid  call  the  attention  of  the 
pioftsslon  to  it,  as  the  cempletest  spechnen  of  adigeet  tfyg  has  yet  appeaiod.  The 
table  of  eases  at  the  beginning  refim  both  tothe  pege  of  the  Raponn,  and  of  the 
Digest,  and  them  is  a  very  taH  lades  at  the  end.  Bat  the  gveatest  merit  will  be 
fonnd  in  die  clearness  and  brevity  with  which  the  points  axe  stated.  Ifr.  Mlnot 
appears  to  have  examined  eadi  ease  Ibr  himseif,  and  extraeted  the  very  essence  of 
it  And  ahhoo^  a  digest  is  never  regarded  as  anthoiity,  with  the  exoeption  of 
Oomyn,  my  examination  of  this  indnces  the  belief  that  there  wonld  be  little 
danger  in  making  this  ancsher  exoeption.'>~JW;g«  Wiak§t,  m  Wuitm  Low  JvunuL 


£i  3W  Volumes  Oetaoo. 
aBSBNLEAF   ON   STIDBNOS. 

A  Treatise  on  the  Law  of  Eridenoe;  by  Simon  Groenleaf,  LLD.    Third 
Edition. 

*'  Few  American  taw  books  have  been  as  jMpuIor,  in  a  Just  sense  of  the  term,  as  the<£rBt 
▼olome  of  Mr.  Greenleaf  *s  Tireatise  on  Evldenoe ;  and  certainly  no  single  work 
in  our  profession  Jias  won  for  its  author  so  much  distinction,  both  at  home  and 
abroad.  The  second  volume,  now  published,  does  no  discredit  to  its  companion, 
and  is  equally  remarkable  for  those  capital  requisites  of  a  good  law  book — dear 
and  concise  statement  of  the  points,  a  crystal  purity  of  style,  and  a  careful  exdn- 
sion  of  all  discussions,  suggestions,  and  insinuations  which  have  no  immediate 
"f  reference  to  the  matter  in  hand,  and  wiildi  servn  to  cover  np  the  law.**—- Xov 

^  Mqwter, 


I       m  ^^waji^p 
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L%  Two  Volumet  Octavo. 

JARMAN    ON   WILLS. 

A  Treatise  on  WQls,  with  a  Copioiu  Dissertation  on  the  Constmction  of 

Devises,  bj  T.  Jarman,  Esq^  with  Notes  and  Beferences  to  American  Law,  bj 

J.  C.  Perkins,  Esq. 

Cambridgv,  Deeembw  13, 1845. 

BixMRB.  LiTTLB  &  Bbowh, —  I  havc  long  been  acqaainted  with  the  great  merit  of  BIr. 
Jannan  ai  a  legal  author,  and  regard  thii  treaiiae  ai  one  of  the  highest  order.  An 
American  Lawyer  cannot  well  dispense  with  it,  even  in  the  English  edition ;  bnt 
the  notes  of  Mr.  Perkins,  who  has  selected  the  American  cases  with  his  lunal  skill 
and  discrimination,  hare  rendered  the  work  doubly  Taluable  to  the  profession. 

With  mach  respect, 

Toor  obliged  and  obedient  servant, 

S.  GaaxHLBAF. 


^  One  Vokmu  OeUwo, 


GAEENLEATB  TESTDIONY  OF  THE  BVAnTQELISTS. 

An  Examination  of  the  Testimony  of  the  Four  Evangelists,  by  the  Rules  of 
Evidence  administered  in  Courts  of  Justice :  With  an  account  of  the  Trial  of 
JettLL  By  Simon  Ghneenleaf,  LL.D.,  BoyaU  Professor  of  Law  in  Harvard 
University. 

The  design  of  this  woric,  as  its  title  imports,  is  to  bring  the  narratives  of  these  wimesses 
10  the  tests  osoally  ^plied  to  the  evidence  of  other  transactions  in  Courts  of  Law, 
as  well  documentary  as  oral,  in  order  to  ascertain  what  degree  of  credit  they  would 
be  entitle  to  receive  in  human  tribunals.  The  principles  of  the  Law  of  Evidenca 
applicable  to  such  subjects,  are  stated  in  a  preliminary  Discourse,  in  which  also  the 
diaracters  and  situation  of  the  Evangelists,  their  motives  of  conduct,  and  the  nature 
and  probability  of  their  narratives  and  assertions  are  examined.  The  Four  Gospels 
are  exhibited  in  parallel  columns,  arranged  aAer  the  order  of  Archbishop  New- 
come's  Harmony,  as  recently  corrected  and  published  by  Pro&ssor  Bobinaon.  In 
the  appoidix  is  contained  a  legal  accoimt  of  the  two  trials  of  Jesus,  before  the 
Sanhedrim  and  Pilate ;  and  a  translation  of  the  Jewish  account  of  those  transac- 
tions,  given  by  M.  Salvador,  a  learned  Jew,  in  his  Histoire  des  Institutions  de 
Bfioise  et  du  Peuple  Hebreu.  The  work  is  inscribed  to  the  members  of  the  legal 
profession ;  but  it  will  be  found  equally  interesting  to  clergymen,  and  to  all  others 
who  may  be  disposed  to  examine  the  subjeeL 


£•  3\do  Vokimu  Odao9, 


GALUBOXTB  OiaOUXT  OOUHT  REPORTS. 


Reports  of  Cases  Ai^g^ed  and  Determined  in  the  Circuit  Court  of  the 
United  States  for  the  first  Circuit ;  by  John  Gallison.  A  new  Edition,  with 
Notes. 
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A  Fhe  Vobmus  Octavo. 
MASON'S   REPORTS. 

Bfiporti  of  Caaa  in  the  Circmt  Conrt  of  the  United  States,  for  the  FEmI 
Circuit,  from  1816  to  1830 }  by  William  P.  Mason. 


'*  These  Repocte  eomprise  the  decieione  of  Mr.  Jostioe  Story,  on  the  Firet  CSwuit  of  tha 
United  Sums,  and  follow  in  order  eAer  Mr.  Oelliaon'e  Beporti.  The  DedMooa 
relate  to  a  great  rariety  of  •nbjecta — Constitutional,  Admiralty,  Personal  and  Real 
Law,  and  Chancery^  and  are  characterized  by  the  profound  learning,  acatenes*, 
and  ihoroughnesB  of  research,  which  are  such  eminent  train  of  their  author.  They 
will  bear  a  favorable  comparison,  in  point  of  learning  and  ^aecieal  utility, 
the  best  volomes  of  the  Bni^ish  Reports." 


Ln  Thnt  Vohmn  Oetaoo. 
SUMNER'S   REPORTS. 


Reports  of  Caaea  Argued  and  Betennined  in  the  Ciicoit  Conrt  of  the  United 
States,  for  the  First  Circmt;  by  Charles  Sumner. 

These  rolumes  contain  the  Decisions  of  Mr.  Justioe  Story,  on  his  Circait,  during  three 
years,  and  form  a  oontinuation  to  the  series  of  Oailison  and  BCason.  The  Deciiioae 
in  the  present  Toiumes  relate  particularly  to  questions  of  Equity  and  Admiralty, 
and  sie  of  great  practical  Taloe. 


ill  Thrte  Vohamta  Octavo. 
STORY'S   REPORTS. 


Beports  of  Caaes  Aigoed  and  Determined  in  the  Circait  Court  of  the  United 
States,  for  the  First  Circuit;  by  WiUiam  W.  Story. 

These  ▼olumes  contain  the  Decisions  of  Mr.  Justice  Story,  on  his  Cirenit,  during  the  last 
three  years,  and  form  a  continuation  to  the  series  of  Qallison,  BCason,  and  Sumner. 


Ill  Snenteem  Fbhmut  Octavo. 

MASSAOHUSETTS   REPORTS. 

Tyng's  Beports  of  Cases  in  the  Supreme  Judicial  Court  of  Massachusetts, 
from  1804  to  1822.    Vol.  L  by  Ephraim  Williama. 

*'  These  Reports  embrace  the  Decisions  of  the  Supreme  Court  of  Massachusetts,  from  the 
time  in  which  they  first  began  to  be  published  until  Mr.  Pickering  commenced  his 
labors  as  Reporter.  During  a  portion  of  this  period  ChiefJustioe  Parsons,  whose 
character  for  learning  and  ability  has  been  so  widely  diffused,  presided  on  the 
Bench.  No  reporu  have  sustained  a  higher  reputation  throughout  the  eoantry 
than  these,  or  have  been  more  extensively  cited.  The  greater  part  of  the  preecat 
volumes  have  been  stereotyped,  and  have  been  enriched  by  the  learned  Annotatiojis 
of  Benjamin  Rand,  Esq.,  of  the  Boston  Bar.'* 


^r^F^^i^i^m^fm^mmm^ 
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In  l\cmty'Faur  Vohtmn  Octavo, 

FIOKEBINQ'S   BEP0RT8. 

Beports  of  Cases  in  the  Snpreme  Judicial  Court  of  Massachosetts,  from 
1822  to  1841 ;  by  Octavias  Pickering. 

^  ThaM  Reports  form  a  ooatinnation  of  the  Maasachnsetu  Reports.  The  yarioty  of 
cases  considered,  and  the  able  jadgments  of  the  Court,  give  them  a  high  practical 
Talae  for  the  profession.  Several  of  the  volnmes  have  passed  to  a  second  edition, 
and  are  enriched  by  learned  Annotations  by  J.  C.  Perkins,  Esq.,  of  the  Essex  Bar. 

'*  Bfr.  Pickering  resigned  the  office  of  Reporter  in  1639,  and  was  sncceeded  by  T.  Met^ 
calf,  Esq.,  who  commenced  his  labors  with  the  March'Term,  1840." 


hi  Ikn  Vchmnn  Odteoo, 

METOALF'B   BBF0RT8. 

Beports  of  Cases  Ai^ed  and  Determined  in  the  Sapreme  Judicial  Court  of 
Massachnsetts ;  by  Tlieron  Metcalf. 

**  These  volumes  merit  a  pablio  notice,  and  will  well  repay  a  critical  azamtnation. 
Tliey  ooniain  the  dedsions  of  a  high  jndioial  tribonal  of  the  various  qnesdons 
which  spring  np  in  every  day  life,  from  the  condnet  and  dealings  of  a  large,  intelli- 
gent, enterprising,  commercial,  mannfactoring,  and  agricoltural  community. 
They  define  the  limits  of  legal  right  and  legal  liability.  They  contain  accounts  of 
prosperous  enterprise,  of  minons  adventure,  of  domestic  fends,  and  of  the  miseries 
of  crime.  Iliey  present  the  people,  the  bar,  and  the  bench,  as  they  think,  and 
speak,  and  act,  in  the  drama  of  life.  The  Reporter,  Mr.  Metcalf,  is  one  of  the 
soundest,  most  accurate,  and  learned  lawyers  of  our  country.  His  taste,  habits,  and 
powers  of  mind  are  peculiarly  adapted  to  legal  investigation  and  analysis.  He 
belongs  to  a  class  of  lawyers,  whose  number  at  the  present  day,  it  is  a  matter  of 
regret  is  but  small,  and  which  seems  to  be  in  danger  of  lieooming  extinct.  They 
are  men  who  deal  with  principles,  who  love  the  law  as  a  science,  who  devote 
themselves  with  zeal  and  in  earnest  to  its  study ;  who  seek  not  the  shouts  of  sense- 
less popular  applause,  but  are  content  with  the  respect  and  esteem,  which  are 
surely,  but  slowly  and  noiselessly  earned  by  excellence  in  the  profession  of  their 
choice.'*  —  Law  Reporter, 


.    Jn  OnM  Vohmu  Octavo. 

POTHTRB  ON  THS  OONTBAGT  OF  SALE. 

Treatise  on  the  Contract  of  Sale  \  bj  B.  J.  Pothier.    Translated  from  the 
French,  by  L.  S.  Cashing. 

**  The  translator  hopes  that  his  work  will  be  found  to  be  exact ;  he  very  early,  in  his 
professional  life,  b^an  the  stody  of  these  writings ;  he  has  devoted  to  it  some  por- 
tion of  the  leisure  hours  of  many  years ;  and  he  has  aimed,  in  the  following  pages, 
to  fnmish  his  professional  brethren  with  a  translation,  which  shall  not  be  unworthy 
of  their  approbation  or  of  the  fiune  of  the  author."  —  Pnfue, 
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Ln  Ilomty  VoUmuM  Octaoo. 

▼  EBET'S   BEF0BT8. 

Bepoits  of  Cases  Aigoed  and  Detennined  in  the  ffigh  Court  of  Chancer^, 
from  the  jear  1789  to  1817,  with  a  Digested  Index.  Bj  Francis  Vesej,  Jr^ 
Esq^  of  linooln^s  Inn,  Barrister-at-Law.  From  the  Last  London  Edition,  with 
the  Notes  of  Francis  Yesej,  Jr.,  Esq.,  and  the  Extensile  Annotations  of  John 
R  Hoyenden,  Esq.,  of  Gray's  Inn,  Bairister-at-Law.  The  whole  Edited,  with 
Notes  and  Beferenoes  to  American  Law  and  subsequent  English  Decisional  by 
Charles  Snmner  and  J.  C.  Perkins,  Esqis. 

Cambridge,  Not.  4,  IMS. 
UeMTB.  LiTTLS  &  Beowh  : 

G«ntlemea,— Therepoits  of  Mr.  Vesey,  Jr.,  in  twenty  TolamM,  are  of  the  highest 
anthoritf,  and  oonttitnte  one  of  the  standard  works  in  Equity  Jniisprudeaoe. 
Tliey  contain  the  decisions  of  two  of  the  most  eminent  Judges  that  have  sitten  in 
the  Court  of  Chancery,  during  a  rery  considerable  portion  of  their  judicial  lives ; 
I  mean  Lord  Eldon  and  Sir  William  Grant,  whom  it  is  impossiUe  to  name  but 
with  the  Ughest  reverence  and  respect  for  their  learning  and  ability.  A  new 
edition,  such  as  you  propose,  with  references  to  the  latest  English  decisions,  and 
to  those  in  the  American  courts,  would  greatly  enhance  the  practical  utility  of  the 
work ;  and  the  price  at  which  you  propose  to  publish  the  volumes,  is  certainly 
very  cheap,  and  the  work  will,  I  feel  confident,  receive  a  large  patronage  from  the 
profession. 
I  would  recommend  in  an  especial  manner  to  you  the  propriety  of  republishing  in  the 
same  manner  the  later  Reports  containing  the  decisions  of  Lord  Eldon — such  as 
Yeeey  and  Beames's  Reports,  Merivale*s  Reporu,  Jacob  and  Walker,  Russell, 

I  am  very  truly  and  respectiully  yours, 

Joseph  Stokt. 

Cambridge,  Oct  SSth,  1S43. 
Messrs.  Lzttlx  k,  Baowir : 

Gentlemen,— Your  proposal  to  reprint  the  Reports  of  Mr.  Vesey,  the  younger,  can 
need  no  commendation  of  mine,  since  they  are  so  well  known  to  the  profession, 
and  are  so  highly  esteemed  for  their  aocuncy  and  fulncM  of  learning,  in  the  re- 
ported judgmentA  of  some  of  the  greatest  minds  which  have  shed  lustre,  in  any 
age,  on  the  administration  of  equity.  I  have  no  doubt  that  the  profession  will 
liberally  patronize  the  undertaking. 

Respectfully,  your  obedient  servant, 

SiKOR  GsssirLXAy. 


Ln  Om  Volumt  Octaoo, 
LONG   ON   BALES. 


Treatise  on  the  Law  relative  to  the  Sales  of  Personal  Property.  With  addi- 
tions by  Benjamin  Band,  Esq.,  Coonsellor-at^Law.  Snd  American,  from  the 
last  London  Edition. 


"  The  present  volume  contains  ample  evidence  of  the  editor's  learning  and 

He  is  evidently  thoroughly  acquainted  with  everything  relating  to  the  subject  of 
Sales,  which  is  of  authority  in  the  courts  of  England  or  America,  and  Ua  copious 
I  additions  have  greatly  increased  the  value  of  the  original  work."  ^Am.  JiviU. 


^^ 


^•n^ 


-** 


LITTLE   AND    BROWN, 


17 


£n  One  Vobmu  OcUao, 

POINTS  IN  THE  ZiAW  OF  DZBOOVERT. 

By  James  WlgiBm,  Esq. ;  First  American,  ftom  the  Second  London  Edition ; 

with  Notes  and  Beferenoes  to  American  Cases,  by  a  Member  of  the  Boston 

Bar. 

lUs  work  contaiiiB  a  full  examination  of  the  Law  respecting  the  liability  of  parties,  their 
solicitors  and  agents,  to  produce  papers  in  their  possession  daring  the  progress  of 
a  cause — a  question  of  daily  occunence}  and  of  great  practical  utility. 

Cambridge,  Oct.  15, 1841. 
MessT*.  LiTTLX  h  Bkowh  : 

Genflemen,—  Mr.  Wigram's  work  on  "  Points  in  the  Law  of  Disoowry  "  is  one  of  the 

most  ralmible  contributions  to  juridical  literature  which  has  appeared  for  several 

years.    It  is  learned,  aeute,  and  discriminating,  and  discusses  erery  topic  with 

aeeuracy  and  fulnasa. 

I  am,  Ac., 

JossFH  Stoet. 


In  One  Volume  Octavo. 

HODERK  PBOBATE  OF  WILLS. 

A  new  American  woi^  containing  an  Analysis  of  the  Law  of  Probate  as 
settled  by  the  English  and  Ameri^mn  Decisions.  By  George  W.  Bead,  Esq., 
ConnselloMtt-LAW. 

This  work  embraces  every  subject  connected  with  the  execution  and  proof  of  Wills. 
Such  as  the  Form  of  the  Instrument ;  Imperfect  Wills ;  Memoranda  for  Wills ; 
The  Testable  Age  and  Testable  Capacity  ;  Wills  of  Infants ;  of  Feme  CoverU, 
Captives,  Felons;  Wills  of  Blind  Men,  Mariners,  Soldiers,  &c. ;  Proof  of  Foreign 
Wills ;  The  lex  domicilii ;  The  lex  rei  sitee;  Lost  and  Destroyed  Wills ;  Revoking 
Probates ;  Evidence  in  Testamentary  Causes,  and  the  whole  subject  of  the  Execu- 
tion and  Attestation  of  Wills,  elaborately  discussed. 

Until  the  publication  of  the  eondensed  English  Eeclesiastical  Reports,  the  law  of  probate 
of  testamentary  Instruments  was  a  "  sealed  book  "  to  the  profession  in  the  United 
States ;  and  owing,  perliaps,  to  their  cost,  and  to  the  want  of  a  more  general  ac- 
quaintance with  the  intrinsic  merit  of  these  reports,  they  have  obtained,  as  yet, 
but  a  limited  circulation.  And  although  they  contain  many  valuable  decisions  on 
the  law  of  Probata,  they  are  mixed  up  with  other  matter,  some  of  which  is  of  but 
little  use  to  the  Ameri6aa  Lawyer. 

It  is  strictly  true  that  the  profession  in  the  United  States  are  entirely  withotit  a  work,  that 
even  prvfit$i$  tt>  be  eselUsiyely  ddVoted  to  so  ibtpoltaitt  a  brsnch  of  our  J^ilipni- 
dence,  as  the  proof  of  Wills. 

In  the  work  now  offered  to  the  public,  the  author  has  endeavored  to  present  a  ftill  expo- 
gitidH  oTthe  law  of  Probate,  as  coll^eted  tnta  oil  the  English  and  American  deci- 
sions ;  md  tb  save  the  student  HM  hereatean  Tabor  of  wading  through  the  English 
Reports,  Slid  the^  six  handr^d  vohnbte's  of  State  Reports,  fn  ovA6r  to  arrive  at  a  sat- 
iaflimory  opinion  apon  a  dUBcalt  question  of  Probate. 

MMrty  every  State  ia  the  Union  hnf  subttontfally,  (aild  most  of  ttktm  literaHy,)  adopted 
the  Statute  orpraitdi,  Ch.  2,  M  rdadon  to  ttas  execution  and  trevoeation  of  Wills. 

tiler  diseMons  dfaH  the  States,  there^)ifo,  oil  this  sobjetn,  may  be  regarded  ob  a  eommen- 
leief  on  tM  same  text,  and  upon' no  bTonch  of  legs)  learning  have  tiie  various  state 
dsdi^ns'Uwn  more  haitnon)tms  aiid  itecordsnt  than  on  Uiit.  The  WotH  is  adapted 
t^'tfla  ^Mans  of  the  ptotUeAmi  fa  eVaty  flkata  In  Hiv  tJnfosf. 
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Ji  Thne  Vobtma  Boyal  Octavo, 

THE  UNITED  STATES  DIGEST. 

Digest  of  the  Decuions  of  the  Courts  of  Common  Law  and  Admiralty  in 
the  United  States.  Vol.  1,  bj  Theron  Metcalf  and  J.  C.  Peridns.  VoL  2,  by 
Geoige  T.  Curtis.    Vol.  3,  by  George  T.  Cnrtis. 

Hill  digest  embracea  the  whole  of  the  oommon  law  reports  in  the  United  Statef^  both  fa 
the  state  and  fisderal  eonrts.  It  is'  believed  by  the  pablialierB,  that  in  the  plan 
parsned  hj  Mr.  Caitis,  no  ease  under  any  of  the  titles  can  hare  been  omitted ; 
and  the  whole  work  presents  to  the  profession  a  body  of  law  never  before  ooUeeied 
ia  this  oonntry.  The  volnmes  dose,  in  each  series  of  reports,  where  the  first  vol- 
ume left  them.  A  supplement  will  soon  be  published,  bringing  the  Reports  down 
to  January,  1847;  after  which,  we  shall  publish  an  Annual  Digest  of  all  the  com- 
mon law  and  Admiralty  cases  in  the  Union,  for  each  year. 

**  Wo  think  it  not  extraragant  to  say,  that  this  wofk  will  be  to  the  United  State*  wiiat 
Comyn's  Digest  has  been  and  is  to  England." - 


"The  first  rolume  of  this  great  work  appeared  in  1840,  and  was  prepared  by  Thenm 
Metcalf  and  {pna.  C.  Perkins,  Esqrs.  These  gentlemen  aubsequently  withdrew 
from  the  arduous  labor  which  they  had  assumed,  and  the  Digest  has  been  delayed 
by  several  causes  until  the  present  time.  It  is  now  under  the  charge  of  Oeoige 
T.  Curtis,  Esqr. ;  and  the  third  and  last  volume  being  in  press,  it  is  probable  that 
the  whole  work  will  be  ready  for  the  profession  in  a  short  time.  It  is  hardly 
proper  to  enter  upon  a  careful  examination  of  this  Digest  until  it  is  all  published. 
In  our  notice  pf  the  first  volume,  (3  Law  Reporter,  35,)  we  stated  that  it  was  beyond 
all  question,  the  best  work  of  the  kind  ever  published  in  this  country,  and  would 
be  a  complete  substitute  for  many  American  reports.  In  the  slight  examination 
that  we  have  been  able  to  give  the  volume  now  before  us,  we  see  no  reason  to 
alter  the  opinion  then  expressed ;  and  we  regard  the  high  character  of  those  who 
are  now  connected  with  the  work,  as  editor  and  publishers,  as  a  sufficient  guar- 
anty, that  a  work  so  long  expected  will  not  disappoint  the  expectations  of  tba 
profossion."—  Law  R^porttr, 


Ji  Om  Volume  Octavo, 
HOWE'S   PRAOTZOE. 


The  Practice  in  Ciyfl  Actions  and  Proceedings  at  Law  in  Massadmsetts ; 
by  Samuel  Howe. 

**  To  the  itudenta  aad  the  yovngar  pavt  of  the  piofoasion  this  work  win  be  vary  aecepta- 
ble.  And  the  older  membeia,  though  enured  by  the  business  of  their  lives  to  the 
forms  and  points  of  practice,  will,  nevartheless,  find  it,  not  unfraqnantly,  a  uaeftd 
awiatant,  dnoa  the  memory  is  often  treaoharons,  and  no  man's  experience  is  so 
imiversal  as  not  aometimes  to  meet  eases,  such  as  he  has  never  before  handled. 
As  a  first  attempt  to  settle  oar  praotSoe — to  preseat  it  in  an  intelligible  aad  system- 
atio  shape— i to  oonsolidate,  as  it  were,  and  arrange  the  aumeroiu  regulaiio&s 
scattered  up  and  down  oar  statute  book,  interlacing  and  illustrating  them  by  the 
decisions  in  our  reports,  and  by  the  unrecorded  eastoms  and  habits  of  the  profot- 
sion  and  of  the  eonrts.it  is  to  be  regarded  with  aspeeial  &vor.»— .4».  Jimtt. 
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^  One  Volume  Royal  Octavo. 

OOMUXafTARIBS  ON  THE  LAW  OF  BAILMENTS. 

'With  Illiutratioiis  irom  the  dvil  and  the  Foreign  Law  j  by  Joseph  Story, 
LL.D.,  one  of  the  Jostices  of  the  Supreme  Conrt  of  the  United  States,  and 
Dane  Professor  of  Law  in  Harvard  Uniyersity.  Fourth  Edition — reyised, 
corrected,  and  enlai^ged. 

"  Since  the  pablication  of  the  last  edition  of  the  present  work,  the  author  has  ceased  from 
all  eanhlj  labors.  Before  his  death,  however,  he  had  carefully  revised  and  pre- 
pared h  for  the  press ;  and  from  his  private  copjr,  containing  bis  manuscript  notes, 
the  present  edition  Is  principally  prepared.  In  addition  thereto,  the  editor  has  found 
little  to  do  except  to  correct  a  few  verbal  errors,  and  to  add  such  other  and  later 
cases  pertaining  to  the  subject  matter  as  have  come  within  his  knowledge."— J/d- 
MTtiseffMirt  to  tlUfnamt  sdifiow. 


00] 


ituSM 


Ji  Three  Volumee  Royal  Octavo. 
TTABZE8  ON  THE  OONBTITUTION 


Of  the  United  States.  With  a  Preliminary  Beyiew  of  the  Constitutional  His- 
tory of  the  Colonies  and  States,  before  the  adoption  of  the  Constitution ;  by 
Joseph  Story,  LL.T). 


L%  One  Vobime  Royal  Octavo. 
OOVaSBNTABXBB  ON  THE  OONBTITUTION 

Of  tiie  United  States.  Witii  a  Preliminary  Beyiew  of  iht  Constitutional  His- 
tory of  the  Colonies  and  States,  before  tiie  adoption  of  the  Constitution :  by 
Joseph  Story,  LLJ).    Abridged  by  the  Author. 


Ill  One  Vohmu  Royal  Octavo. 

OOKBEENTABZBS  ON  THE  OONFUOT  OF  LAWS, 

Fortign  and  Domestic,  in  regard  to  Contracts,  Bights,  and  Bemedies,  and 
especially  in  regard  to  Marriages,  Divorces,  Wills,  Successions,  and  Judgments; 
by  Joseph  Story,  LLD.  Third  Edition,  reyised,  corrected,  and  greatiy  en- 
larged. 
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L%  T\po  VoUmut  Boyal  Odaoo, 
OOmMENTABIEB  ON  EQUmr  JUBIBPttUPEWOB 

As  Administered  in  England  and  America;  bj  Joseph  Story,  LLD.    Fourth 
Edition,  revised,  corrected,  and  enlax^ged. 

"  The  preaeat  edilion  of  tho  CommeotariM  on  Equity  Jariiprad^oe  wu  prepared  for 
the  press  by  the  late  aatfaor,  and  will  be  found  to  be  ooosiderably  enlaiged  from  the 
former  edidons,  both  in  the  text  and  notes.  His  thorough  revision  an4  oorreetioa 
of  the  whole  work,  has  left  little  else  to  be  done  than  to  add  sndi  lUnitraiioBS  and 
citaUcms  as  have  grown  out  of  the  rery  recent  cases.*' — Athmtisemmt  to  tht  Flomtk 


in  Om  Vohmu  Boyal  Octtwo, 

C0UMBNTAIUS8  ON  THE  LAW  OF  AGENOT 

As  a  Branch  of  Commercial  and  Maritime  Jurisprudence,  with  Occasional 
Blastrations  from  the  Civil  and  Foreign  Law  3  bj  Joseph  Story,  LLD.  Third 
Edition — revised,  corrected,  and  enlai^ed. 


Om  Volume  Royal  Octavo, 


00HMENTABZB8  ON  THE  LAW  OF  PAR: 


m;k«:ii: 


Ab  a  Branch  of  Commercial  and  Maritime  Juri^mdenoe,  with  OcoBsiopal 
Illustrations  from  the  Civil  and  Foreign  Law ;  bj  Joseph  Story,  LLB.,  one 
of  the  Justices  of  the  Supreme  Court  of  the  United  States,  and  Dane  Bcofessor 
of  Law  in  Harvard  University.    Second  Edition. 

"  The  present  edition  of  the  Commentaries  on  Partnership  was  prepared  principally  from 
the  private  copy  of  the  late  author,  and  will  be  perot^red  to  have  been  considera- 
bly enlarged  by  him  from  the  previous  edition.  To  his  manuscript  notes  the  editor 
has  merely  added  such  other  notes  and  citations  aa  have  grown  oat  of  tlia  aut^ 
recent  cases."  — •  PrtfoM  to  (Ac  Second  JBtHtum, 


Bi  One  Vohmu  Royal  Octaoo, 
OOMUENTABIEB  ON  THE  LAW  OF  BILLS  OF 


Foreign  and  Inland,  as  administered  in  England  and  America;  with  Occa- 
sional Illustrations  from  the  Commercial  Law  of  Nations  of  Contliiental 
Europe;  by  Joseph  Story,  LLJD.    Second  Edition. 

TbA  present  edition  will  be  fennd  to  be  considerably  enlarged  from  the  last.  The  editor 
has,  however,  made  no  other  change  in  the  text  than  to  insert  the  manuscript  alter- 
ations and  additions  left  by  the  author,  and  to  cite  in  the  notes  such  new  cases,  as 
hare  &Uen  within  his  obserration.  —  Adotrtitemna  to  lAc  Oteomd  XMCmi. 
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£i  One  Volume  Baytd  Octavo, 
fTARIES  ON  EQX7ITY  FLEADINaS 


And  the  Incidents  thereto,  according  to  the  Practice  of  the  Courts  of  Equity  of 
England  and  America ;  bj  Joseph  Storj,  LL J)^  Dane  Professor  of  Law  in 
Barvard  UniTeraity.    Third  Edition — reviaed,  corrected,  and  enlaiged. 


Ji  One  Volttme  Bayal  Octavo. 


•:•)..•.<•>»> 


WABXBB  ON  THE  LAW  OF  FR01IZ880BT  NOTES, 


And  Guaranties  of  Notes,  and  Chedks  on  Banks  and  Bankers,  with  occasional 
Blastrations  from  the  Commercial  Law  of  the  Nations  of  Continental  Europe ; 
by  Joseph  Story,  LLJ).    Second  Edition,  ooirected  and  enlarged. 


hi  One  Volume  Octavo. 

OUBTZB'B   ADHZRALTT. 

A  Digest  of  Cases  adjudicated  in  the  Courts  of  Admiralty  of  the  United 
States,  and  in  the  High  Court  of  Admiralty  in  England,  together  with  some 
topics  from  the  works  of  Sir  Leolina  Jenkins,  Kt,  Judge  of  the  Admiralty  in 
the  reign  of  Charles  II.;  by  George  Ticknor  Curtis. 

'*  A  work,  wUch  shall  embrace  a  fall  and  accurate  reyiewofall  the  doctrines  of  the  author- 
ities upon  the  Tarioas  subjects  that  oome  under  the  cognizance  of  the  Admiralty 
Conns,  most  be  cf  great  value  to  every  lawyer  who  is  engaged  in  practice  in  any 
of  our  seaports.  Bui  it  is  equally  important  to  underwriters,  to  ship-owners,  and 
ship-masters,  and  shippers  of  goods,  as  it  may  afford  them  prompt  information  in 
their  ordinary  buuness.  Of  course  the  value  of  such  a  book  must  essentially  de- 
pend upon  its  fulness,  accuracy,  clearness  of  statement,  and  practical  convenience 
of  arrangemeuL  In  our  judgment,  Mr.  Cunis's  work,  in  all  these  respects,  de- 
serves the  praise  of  being  not  merely  good,  but  excellent.  We  cannot  doubt,  indeed, 
but  that  it  will  meet  with  full  success.  It  would  be  an  undeserved  reproach  to  the 
profession,  to  suppose  that  so  useful  a  compendium  should  not  at  once  find  its  ap- 
propriate place  on  the  shelves  of  every  oommeroial  lawyer  who  aspires  to 
own  a  library.'* 


Ji  One  Volume  Octavo, 

8TEVENB  AND  BENECKE  ON  XNBU&AKOSi 

Treatises  on  Average  and  Adjustments  of  Losses  in  Marine  Insurance ;  by 
Stevens  and  Benecke ;  with  Notes  by  Willard  Fhillips. 
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Ln  Eight  VohmuM  Royal  Octavo. 
UNITED  STATES  STATUSES  AT  LARGE. 

Published  by  Direction  and  nnder  the  Patronage  of  Congress. 
Onr  edition  of  the  Laws  is  now  completed,  in  8  vols.,  containing  as  foUowil 
Vols.  1-5.    Ths  Public  Statutes  at  Lasqb. 
Vol.  6.    Thb  Peivatb  Statutbs  at  Labob. 
^    7.    The  Treaties  with  Indian  Tbibes. 
"    8.    The  Tbbatieb  with  Pobbiqn  Powers. 
Yolmne  8  also  contains  the  following  Tables,  &c.: 
Tables— No.  1.   Showing  the  relatiTe  Chaptering  in  this  edition,  and  in 

the  edition  of  Mr.  Justice  Story,  oontinned  by  Shanwood, 
and  in  the  edition  of  Bioren  and  Doane,  continued  by  the 
''Laws  of  the  United  States." 
No.  2.   Comprising  the  Acts  of  Congress  from  1789  to  1846, 

inclusive,  relating  to  the  Judioiabt. 
No.  3.   Comprising  the  Acts  of  Congress  fix>m  1769  to  1845, 

inclusive,  relating  to  Ikfobts  and  Tomnaob. 
No.  4.    Comprising  the  Acts  of  Congress  from  1789  to  1845, 

inclusive,  relating  to  the  Public  Lands. 
No.  5.    Comprising  the  Acts  of  Congress  from  1789  to  1845, 
inclusive,  relating  to  the  Post  Officb. 
A  General  Index  of  the  Matters  in  the  Five  Volumes  of  the  Public  Laws ; 
and  the  Volumes  of  the  Private  Laws,  the  Treaties  between  the  United 
States  and  the  Indian  Tribes,  and  the  Treaties  and  Conventions  between 
the  United  States  and  Foreign  Nations. 
General  Index  to  the  PnUic  Laws,  prepared  by  Mr.  Minot,  especially  for 

the  profession. 
We  sell  the  work  at  $4JQ0  a  volume,  bound  in  substantial  leather  binding— 
or  s^arately,  to  meet  the  wants  of  the  public,  the  profession,  and  official  gCA- 
tiemen,  as  follows : 

The  Public  Statutes  at  Large  with  General  Index,  5  vols.  $S0.00 

The  Private     «        «       "     1  vol 4.00 

The  Treaties  witii  Uie  Indian  Tribes,  1  vol 4.00 

The  Treaties  witii  Foreign  Powers,  1  vol.   .        .       •        .       .       4^ 
Complete  Sets,  in  8  vols. .     32i)0 

We  are  allowed  to  add  the  following  high  testimonials  to  the  character  of  our  edition  of 
the  Pabtic  Statutes,  from  the  Committse  which  originally  drawled  and  reported 
the  plan  of  the  edition  to  Congress,  and  from  the  Hozr.  Juoqk  Mason,  Attokitxt 
Oensral  of  ths  United  States,  under  whose  superintendence,  by  direction  of 
Congress,  h  has  been  published. 

Congress  has  also  testified  lis  high  sense  of  the  merits  of  the  edition,  by  sARcnoimro  it, 
by  a  special  act,  which  is  Inserted  below. 

To  the  Hon.  J.  Y.  Mason^  Attorney-  Gtneral  of  the  United  States. 

Sia:~The  undersigned,  the  Joint  Committee  of  the  last  Congress  upon  the  Library, 
having  had  an  opportunity  of  examining  the  first  volume  of  the  new  edition  of  the 
Laws  and  Treaties  of  the  United  States,  published  by  Messrs.  little  &  Brown, 
under  the  resolve  of  the  last  session,  passed  in  pursuance  of  the  report  of  that 
committee,  have  thought  it  might  not  be  improper  to  express  an  opinion  upon  this 
specimen  of  the  work.  And  we  have  great  satisfaction  in  saying,  that  it  most 
fully  answers  the  expecutions  with  which  we  recommended,  and  with  which,  aa 
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we  think,  Congrew  inrited  ilie  pabltcation  of  this  edition.  It  conforms  snbstantially 
to  the  plan  wliich  the  resolve  instructed,  improving  upon  it  where  it  differs  at  all ; 
is  executed  whh  great  mechanical  neatness ;  and  if  the  whole  shall  be  completed 
as  it  is  here  begun,  the  government,  the  profession,  and  the  country,  will  have  the 
entire  stnes  of  all  our  public  and  private  legislation,  in  fbmt  or  obsolete,  and  of 
all  our  diplomacy,  in  a  natural,  easy  arrangement,  for  consultation  and  reference  ; 
'  with  very  perfect  indices,  with  references  in  the  margin,  and  notes  to  all  the  other 
Statutes,  Resolves,  or  Treaties,  relating  to  the  matter  of  the  text,  and  to  all  Judicial 
Deeisions  of  all  the  Federal  oouru  applicable  to  the  same  matter;  oonstitming  an 
absolutely  authoritative  national  work.  We  learn  that  every  law  and  treaty  has 
been  carefully  collated  with  the  originals  in  the  Department  of  State. 
It  was  deemed  of  much  importance  that  the  judgment  of  the  Attorney-General  should  be 
pronounced  upon  the  successive  volumes  of  the  edition,  as  they  should  appear,  and 
bei>re  they  should  be  accepted,  and  we  think  the  publishen  may  with  great  oonft. 
denoe  hope  fi>r  your  approval  of  thie  first  of  the  series* 

We  have  the  honor  to  be,  with  great  respect, 

Tour  obedient  servants, 

IIIVtapvI«'  I  «"'»'«^'  on  the  part  o/ihe 

Edmvmd  BtrnxB,  y  Comnrittet  <m  the  part  of 
W.  B.  MACLA.T,  >  the  Home  of  RqBreeent' 
CrEO&oi  P.  Ma&sb,  >     ativeSi  28m  Congress. 

Sb  the  Him.  Rmfku  CAoots,  Bm.  Benj.  Tappan,  Hm.  J.  A.  Peane^  Sthtmnd  Burke,  W.  B. 

Jkfiiefay,  George  F.  Marsh. 

Attorsxt  GxMxaAL^s  Officx,  Apeil  1st,  1840. 

CblHXLBinBN:— I  have  had  the  honor  to  receive  your  communication,  accompanying  the 
first  volume  of  the  new  edition  of  the  Laws  of  the  United  States,  published  by 
Messrs.  Little  k  Brown,  Boston.  The  publishers  have  now  delivered  five  volumes, 
containing  all  the  general  laws ;  and  it  has  given  me  great  pleasure  to  have  it  in 
my  power  to  certify  the  highly  satisfactory  character  of  this  portion  of  the  work.  It 
is  in  the  highest  degree  creditable  to  the  publishers. 

Although,  by  the  terms  of  the  joint  resolution  of  Congress,  my  duty  was  limited  to  mak- 
ing a  contract  for  one  thousand  copies,  and  to  certifying  that  its  conditions  were 
complied  with,  I  have  been  consulted,  unreservedly,  by  the  publishers,  in  every 
stage  of  their  work,  and  have  found  them  at  all  times  ready  to  adopt  any  suggestion 
to  secure  accuracy  in  the  publication,  regardless  of  personal  trouble  or  of  expense. 

So  Ar  as  the  original  rolls  exist,  they  have  been  examined  and  carefully  compared  by 
competent  persons  with  the  sheets  of  this  edition  of  the  laws ;  and  if  any  trivial  error 
shall  be  found  in  the  publication,  they  can  be  readily  corrected  in  the  stereotyped 
plates,  and  thus  a  perfect  edition  of  the  Laws  of  the  United  States  will  be  obtained. 

I  am  gratified  to  find  that  the  order  and  arrangement  prescribed  by  Congress,  in  this 
edition,  will  greatly  facilitate  reference,  and  I  doubt  not  will  be  highly  satisftclory 
to  the  professicm  and  to  the  pnblic. 

My  own  experience  in  a  judicial  office  has  impressed  me  with  the  great  value  of  such  a 
publication,  and  I  am  happy  to  have  contributed,  in  any  degree,  in  the  preparation 
of  so  oreditabls  a  woik. 

I  have  the  honor  to  be,  with  the  highest  respeot, 

Your  obedient  servant, 

J.  Y.  Kasox. 

SOraafiom  the  let  of  OongretSf  August  Sth,  1840. 

■*  And  whereas  said  edition  of  the  said  Laws  aitd  Tksatiss  of  tbx  Unitii>  Statbi 
has  been  earefitUy  eoBated  and  eongnved  wUh  the  original  RoHs  in  the  Arehioet  fif  the 
09vermm9U  under  the  inspection  and  supervision  of  the  Aitomep'Oeneml  qfthe 
United  StateSy  as  duly  certified  by  that  officer:  Therefore,  be  it  fhrther  enacted,  that 
said  edition  of  the  Laws  and  Trkatisb  of  thx  United  Statss,  published  by 
LiTTLX  &  Bxowif,  is  hereby  declared  to  be  competent  evidence  of  the  several 
public  and  private  Aqis  of  Congress  and  of  the  several  Treaties  therein  oon|«ined, 
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in  all  the  Coaru  of  Law  and  Equity  and  Maritima  Jaoadiction,  and  in  all  the 
Tribonalt  and  Publlo  Offices  of  the  United  Sutes  and  of  the  sevenl  States,  toiciboMl 
anf  Jwtktrprwif  or  mnhMticntim  tkertqf?^ 


SESSION   LAWS. 


Pablic  Laws  of  the  United  States  of  America^  passed  at  the  Unt  Seasioii  of 
the  Twenty-Ninth  Congress,  1845-1846.  Cajnefnily  collated  with  the  Originals 
at  Washington.    Edited  by  George  Minot,  Coonsellor-at-Law. 

Pablic  La?ra  of  the  United  States  of  America,  passed  at  the  Second  Session 
of  the  Twenty-Ninth  Congress,  1846-1847.  CarefdUy  collated  with  the  Oiigi- 
nals  at  Washington.    Edited  by  George  Minot,  Cotuuellor^t-Law.    To  be 

oontinaed  annually. 

**  In  publishing  the  followiaf  Laws,  the  same  plan  has  been  adopted  that  was  prescribed 
in  the  joint  resolution  of  Congress  of  March  3, 1846,  authorizing  a  subscxiplion  to 
the  edition  of  ail  the  Laws  of  the  United  States,  just  published  by  us.  A  dose 
examination  of  this  pamphlet  will  disclose  many  differences  between  the  Laws  as 
here  printed  and  as  printed  in  the  official  pamphlet ;  but  as  we  procured  a  careful 
collation  with  the  records  at  Washington,  by  an  experienced  reader,  of  this  dty, 
and  have  scrupulously  followed  the  original,  we  feel  justified  in  saying  that  the 
public  can  safely  rely  on  this  publication.  Any  seeming  errors,  therefore,  must  be 
attributed  to  the  Rolls,  and  not  to  us.  Where  an3rthing  absolutely  necessary  to  the 
sense  is  omitted  in  the  Rolls,  our  plan  is  to  insert  it  in  the  te:(t,  endosed  in  brackets. 

**  We  intend  to  publish  annually,  and  as  soon  after  the  close  of  each  Session  of  Congress 
as  we  can,  the  Acts  of  that  Session,  in  a  similar  furm  and  with  a  similar  arrange- 
ment. The  pamphlets  will  be  paged  consecutively,  and,  when  enough  have  accu- 
mulated to  make  a  volnme,  we  shall  publish  with  the  last  one,  a  General  Index  to 
the  whole,  so  that  any  one  purchasing  the  successive  pamphlets,  as  they  come  out, 
can  then  have  a  complete  volume,  without  any  addiUonal  expense  other  than  that 
of  binding  them  together. "  -~  AdoertUement  to  tht  JPnamt  Edition, 


LITTLE  &  BROWN, 
Cato  anb    Ioxtx%n  Booksellers, 

112  WASHINGTON  STREET,  BOSTON, 

Have  constantly  for  sale  a  very  extensive  collection  of  Law  Books,  con- 
sisting of  the  Beports  of  the  several  States,  and  the  English  Reports,  as 
well  ancient  as  modem,  together  with  the  most  approved  elementary 
treatises,  £cc. 

Orders  for  Foreign  Law  Books,  or  Miscellaneous  Books,  forwarded 
twice  a  month,  and  returns  received  by  the  Steamers.  Most  of  their  pub- 
lications are  stereotyped,  and  are  therefore  never  out  of  print.  Libra- 
ries, whether  Law  or  Miscellaneous,  furnished  at  the  shortest  notice,  on 
as  good  terms  as  can  be  offered  by  any  other  house  in  the  country. 
Catalogues  of  their  books  will  be  sent  gratis  to  such  gentlemen  as  desire 
them,  and  wiU  send  their  address,  free  of  postage. 
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